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DECEMBER  TERM,  184a 


KANCY  TUBBS  &  AL.  vt.  HORATIO  N.  WILLIAMS,  EX'ftf  l^a 

Wh«n  a  debtor  has  been  discharged  under  the  bankmpt  law,  a  sorety,  who 
might  have  come  ia  under  the  commission,  cannot  afterwards  recover  ftwii 
the  debtor.  Consequently  where  the  surety  appoiuted  the  debtor  hit  mc* 
ecutor,  the  residuary  legatees  ef  the  surety  cannot  make  the  azaevtar 
accountable  for  the  debt 

Appeal  from  the  Superior  Court  of  Law  of  Pasquotank 
County,  his  Honor  Judge  Bailet  presiding. 

This  was  a  petition  to  recover  residuary  legacies  from 
the  defendant  as  executor  of  William  D.  Tubbs,  in  which 
thd  following  case  agreed  was  submitted  to  the  Court. 


J 


SUPREME  COURT. 


TabiM  V.  Williami. 


William  D.  Tubbs,  in  bis  lifetime,  became  the  surety 
of  H.  N.  Williams  and  C.  C.  Green,  who  were  merchants 
and  partners  trading  in  Elizabeth  City,  under  the  firm 
and  style  of  H.  N.  Williams  and  Company,  on  a  note 
signed  by  them,  H.  N.  Williams  &  Co.  payable  to  Lovey 
S.  Pool,  executrix  of  Thomas  Pool  for  the  sum  of  five 
thousand  dollars,  and  interest  from  the  1st  day  of  Febru- 
ary, 184)1.  The  said  Wm.  D.  Tubbs,  by  his  last  will  and 
testament,  appointed  the  said  H.  N.  Williams  his  Execu- 
tor, and  died  in  1840.  The  said  Williams  duly  qualified 
as  executor,  and  took  possession  of  the  legacies  be- 
queathed to  the  petitioners  and  others*  At  the  Fall 
Term,  I64t,  of  Pasquotank  Superior  Court,  judgment 
was  obtained  on  the  said  note  against  the  said  Williams 
and  Green  and  against  the  said  Williams  as  Executor  of 
Wm.  D.  Tubbs,  execution  issued  thereon  and  was  subse- 
quently enjoined.  Shortly  after  the  rendition  of  the  said 
judgment  on  the  said  note,  the  defendant  Williams  was 
decreed  a  bankrupt,  as  was  also  the  said  Green,  and  re- 
ceived his  certificate  of  discharge  et  Fall  Term,  184,  of 
the  District  Court  of  the  United  States  for  the  District  of 
North  Carolina,  at  Edenton.  The  said  Williams  retained 
the  possession  of  the  negroes  and  other  legacies,  be- 
queathed to  the  petitioners,  and  hired  them  out  and  re- 
<mved  the  hires,  according  to  the  report  of  W.  W.  Griffin 
as  herewith  filed,  up  to  the  1st  of  June,  1847.  Execution 
issued  on  said  judgment  from  Fall  Term,  1842,  of  Pas- 
^otank  Superior  Court*  against  H.  N.  Williams  4*  C.  C. 
Green,  merchants  and  partners,  trading  under  the  firm 
and  style  of  H.  N.  Williams  &  Co.,  and  H.  N.  Williams, 
Executor  of  Wm.  D.  Tubbs,  returnable  to  Spring  Term 
1843  of  said  Superior  Court,  which  was  enjoined  by  a 
writ  of  injunction  issuing  from  the  District  Court  of  the 
United  States  for  the  District  of  North  Carolina,  at 
Edenton. 
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Tabbs  V.  Williams. 


The  plaintiff  in  the  said  execution  proved  her  laid  debt 
regularly  before  the  Commissioner  in  Bankruptcy  for  the 
County  of  Pasquotank,  and  received  the  dividends  de- 
clared from  the  assignee  and  endorsed  the  same  as  credits 
on  her  said  claim.  The  plaintiff  in  the  said  judgment  af- 
terwards issued  her  meters  facias  against  the  defendant, 
Williams,  as  the  executor  of  William  D.  Tubbs»  on  her 
said  judgment,  returnable  to  Fall  Term,  1846,  at  whieh 
Term  of  the  Superior  Court  of  Pasquotank,  her  judgment 
was  revived  for  the  amount  then  due  on  the  same,  a« 
gainst  the  defendant,  as  the  executor  of  W.  D.  Tubbs. 
Execution  issued  on  the  said  judgment^  returnable  to 
Spring  Term,  1847,  of  Pasquotank  Superior  Court,  and, 
by  virtue  of  which,  the  sheriff  of  Pasquotank  County 
leTied  on  the  negroes  in  the  hands  of  the  defendant,  as 
the  executor  of  W.  D.  Tubbs,  and  which  were  the  same 
given  in  the  will  of  the  said  Tubbs  to  the  petitioners. 
The  negroes  so  levied  upon  were  subsequently  sold  un« 
der  a  venditioni  exponas^  returnable  to  Fall  Term,  1847« 
of  the  Superior  Court  of  Pasquotank,  issued  on  said  judg- 
ment. As  will  appear  by  the  report  of  W.  W.  Griffin,  the 
mm  of  91,556  71,  assets  of  said  W.  D.  Tubbs,  which  came 
to  the  hands  of  the  defendant,  Williams,  as  executor  of 
•aid  Tubbs,  which  amount  arose  from  the  legacies  and 
were  part  of  the  legacies  bequeathed  to  the  petitioners^ 
was  applied  to  the  satisfaction  of  the  balance  due  on  said 
judgment  and  execution  in  favor  of  the  said  Lovey  9. 
Pool,  to  and  upon  which  debt,  Tubbs  is  admitted  to  have 
been  surety  only. 

Now  if  upon  the  foregoing  case  agreed,  his  Honor  shall 
be  of  opinion,  that  the  defendant,  H.  N.  Williams,  not- 
withstanding his  certificate  and  discharge  as  abankrupft 
is  liable  to  account  to  and  with  the  petitioners  for  the 
said  sum  of  $1,556  71,  applied  as  aforesaid  to  the  pay- 
ment of  the  balance  due  as  aforesaid  on  the  exeeution 
aforesaid,  then  judgment  is  to  be  rendered  in  favor  of  the 


SUPREME  COURT. 


TabiM  V.  Wiitmni. 


petitioners  for  111776  04,  with  interest  from  the  t3rd  Oc- 
tober, 1848.  Bat  should  his  Honor  be  of  a  different  op« 
inion,  and  hold  that  the  defendant  is  only  liable  for  the 
balance  reported  by  said  W.  W.  Griffin,  to-wit,  8220  239 
then  the  report  is  to  be  confirmed  and  judgment  accord- 
ingly. 

Hia  Honor  being  of  opinion  that  the  defendant,  Wil- 
liams, was  only  liable  for  the  said  balance  of  220  28,  as 
found  and  reported  by  said  Griffin,  gave  judgment  and 
decreed  accordingly,  from  which  judgment  and  decree, 
the  plaintiff  prayed  for  and  obtained  an  appeal  to  the 
Supreme  Court. 

No  counsel  for  the  plaintiff  in  this  Court. 

Heath,  for  the  defendant,  submitted  the  following  ar- 
gument : 

**How  can  Williams  be  held  liable  to  Tubbs'  legatees 
for  this  amount  ?  Williams  was  discharged  from  all  his 
debts,  and  ef  course  from  this  ;  Tubbs,  then,  though  he 
signed  originally  as  surety,  was,  by  Williams'  discharge 
as  a  Bankrupt,  left  the  sole  Debtor,  as  much  so,  as  if 
Williams  had  nerer  been  liable  for  the  debt.  Suppose 
Tubbs  were  living,  and  had  paid  the  debt,  after  Williams 
was  discharged  as  a  bankrupt ;  as  Williams  was  dis' 
charged  from  the  debtflTahhs  could  maintain  no  action 
against  him,  for  the  reason  that  Williams'  discharge 
would  bar  it.  And  as  Tubbs,  if  alire,  could  maintain  no 
action  to  enforce  the  claim,  for  the  reason,  that  the  claim 
has  no  legal  existence,  so  neither  can  Tubb's  legatees, 
maintain  the  present  proceeding  to  recover  the  amount 
of  Lovey  Pool's  execution  ;  /or,  though  sueing  as  lega- 
tees, they  are  still  sueing  on  Tubb's  right. 

Peahson,  J*  It  is  provided  by  the  bankrupt  act,  that, 
under  a  commission  against  the  principal,  a  surety 
may  prove  the  debt,  and  the  certificate  is  a  discharge  of 
the  principal,  from  the  cause  of  action  or  claim,  as  well  of 
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the  surety,  as  of  the  creditor;  so  that  if  Tubbs,  the  surety, 
was  living,  and  had  been  forced  to  pay  the  debts  he  could 
not  recover  from  the  defendant.  This,  it  seems  to  us,  is 
decisive  of  the  case.  The  petitioners  apply  for  their 
legacies:  the  defendant  insists,  that  a  large  part  of  the 
assets,  which  would  otherwise  have  been  applicable  to 
their  legacies,  has  been  taken  by  a  judgment  creditor. 
The  petitioners  reply,  that  was  a  debt  upon  which  our 
testator  was  your  surety.  The  defendant  rejoins,  "true  ! 
but  I  was  discharged  as  a  bankrupt,  your  testator  had  no 
cause  of  action  against  me,  and  you,  who  stand  in  bis 
place,  can  have  no  higher  claim.'' 

We  concur  with  his  Honor. 

The  decree  below  must  be  affirmed. 

Pbr  Curiam.  Judgment  affirmed. 


^A^i^ 


JONATHAN  TWIDY  v$.  JESSE  SAUNDERSON. 

A.  hired  a  negro  from  B.  and  gaya  kia  sealed  note  ai  follows,  <*0a  the  1st 
day  of  Janoary,  1848,  I  promise  to  pay  to  B.  one  hundred  and  thirty 
dollaiB,  the  slave  is  hired  on  the  same  terms  as  other  slaves,  for  the  hire  of  ^^ 

the  boy  Evartson.*'    Held,  that  this  writiog  ouly(referred  tojlhe  price  of  >4^%  ^^  ^ 
the  negro,  and  was  not  a  memorial  of  any  other  terms  of  the  agree-      '^J» 
ment,  and  that,  as  to  these  latter,  parol  evidence  was  admissible.  .-^ 

And  in  snch  a  case,  in  order  to  recover  damages  for  a  breach  of  the  agree- 
ments, not  mentioned  in  the  note,  an  action  on  the  case  and  not  an  aotion 
of  covenant  is  the  proper  remedy. 

Appeal  from  the  Superior  Court  of  Law  of  Tyrrell 
County,  at  the  Fall  Term,  184S,  his  Honor  Judge  Baflet 
presiding. 
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Twidy  v*  Saundrrsoiit 


This  was  an  action  on  the  case,  in  which  the  plaintiff 
proved  hy  parol  evidence,  that,  on  the  1st  of  January^ 
1847,  he  hired  to  the  defendant  a  negro  man  for  the  year 

1847,  that  the  agreement  was  made  in  the  County  of 
TjTrel,  and  by  the  terms  of  the  agreement,  the  defendant 
was  not  to  risk  the  slave  on  water  or  to  carry  him  out  of 
the  County  of  Tyrrell ;  that,  at  the  same  time  and  place 
many  other  slaves  were  hired  by  other  persons  and  the 
same  terms  were  openly  and  expressly  agreed  upon  by 
the  respective  parties. 

The  plaintiff  further  proved,  that,  during  the  year  1847, 
the  defendant  hired  the  slave  to  one  Spruil,  who  carried 
him  to  the  County  of  Martin,  where  the  negro  was 
killed. 

This  action  was  commenced  on  the  8th  of  January, 

1848,  and  the  plaintiff  declared  in  case,  for  permitting 
the  negro  to  be  carried  out  of  the  county,  and  alsa  in 
trover. 

The  defendant  offered  in  evidence  a  note  under  seal, 
which  he  had  executed  to  the  plaintiff,  for  the  hire  of  the 
negro.  The  note  was  in  these  words.  **on  the  1st  day  of 
January,  1848, 1  promise  to  pay  to  Jonathan  Twidy,  one 
hundred  and  thirty  dollars,  the  slave  is  hired  on  the  same 
terms  as  other  slaves,  for  the  hire  of  boy  Evartson  " 

The  defendant  objected  to  the  parol  evidence  offered 
by  the  plaintiff,  upon  the  ground  that  it  was  not  admissi- 
ble to  explain  the  written  contract  under  seal.  His  Honor 
admitted  the  evidence. 

The  defendant  also  contended  that  the  action  was  mis* 
conceived  and  should  have  been  covenant  and  not  case. 
His  Honor  held,  that  the  action  could  be  maintained,  and 
instructed  the  jury,  that,  if  it  was  a  part  of  the  contract, 
that  the  slave  should  not  be  carried  out  of  the  county,  and 
he  nevertheless  was  carried  out  of  the  county  and  killed 
during  the  tin^e  of  hiring,  the  plaintiff  was  entitled  to  re' 
cover  and  the  measure  of  the  damage  was  the  value  of 
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the  slave.    The  jury  foand  for  the  plaintiff  and  assessed 
the  damage  at  8832  56. 

Bigg$t  for  the  plaintiff. 

Heath  and  E.  W.  Jones,  for  the  defendant, 

Pbabson,  J.  The  case,  as  made  up,  presents  but  two 
exceptions  on  the  part  of  the  defendant :  one  as  to  the 
admissibility  of  parol  evidence ;  the  other,  as  to  the 
form  of  action ;  and  this  Court  is  necessarily  confined  to 
these  two  questions,  for  it  is  to  be  taken  for  granted,  that 
the  case  was  made  up  in  reference  to  these  two  questions 
alone. 

When  parties  reduce  their  agreement  to  writing,  it  is 

.a  rule  of  evidence,  that  the  parol  testimony  is  not  admis« 

Bible  to  contradict,  add  to,  or  explain  it ;  for  although 

there  be  no  law  requiring  the  agreement  to  be  in  writing, 

Btill  the  written  memorial  is  the  surest  evidence. 

The  rule  is  not  applicable  to  the  case  under  considera- 
tion, for  the  agreement  was  not  reduced  to  writing.  The 
note  is  not  a  memorial  of  the  entire  agreement,  but  is 
simply  a  part  execution  on  the  side  of  the  defendant  by 
giving  a  security  for  the  price,  the  plaintiff  having  exe« 
outed  his  part  of  the  agreement  by  giving  possession  of 
the  negro,  leaving  the  terms  of  the  agreement,  as  to  the 
length  of  time  for  which  the  negro  was  hired,  the  clothing 
to  be  furnished,  and  other  stipulations  open  for  parol 
proof. 

Admit  that  the  note,  as  far  as  it  purports  to  contain  the 
agreement,  excludes  parol  testimony  ;  it  contains  the  a- 
greement  as  to  the  price,  to-wit :  "one  hundred  and  thirty 
dollars  for  the  hire  of  boy  Evartson,''  and  therefore  parol 
evidence  would  be  inadmissible  to  show,  that  a  greater 
sum  was  to  be  given.  It  contains  a  general  expression 
as  to  the  terms,  to-wit :  ''The  slave  is  hired  on  the  same 
terms  as  other  slay^s.**    These  words  must  either  be  re- 
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jected  as  vague  and  unmeaning,  or  they  must  make  a 
direet  reference  to  what  is  out  of  the  writing,  that  is,  the 
terms  upon  which  other  negroes  were  hired  at  the  same 
time  and  place,  and  this,  of  necessity,  is  to  be  ascertained 
hy  proof  aliundct  90  that  the  writing  by  its  terms  con- 
templates  and  makes  necessary  a  resort  to  other  evidence 
in  order  to  ascertain  the  agreement.  In  any  point  of 
view,  the  parol  evidence  was  admissible. 

The  next  question  as  to  the  form  of  action  is  a  more 
difficult  one,  and  involves  the  necessity  of  deciding, 
whether  the  note  under  seal  of  the  defendant  contains 
as  well  the  terms  of  agreement  as  the  price  ;  for,  if  so, 
the  simple  contract  is  merged  in  the  specialty. 

It  is  argued  that  the  note  does  contain  the  terms  of  the 
hiring,  by  reference  to  something  else,  and  that  its  legal 
eficct,  is  the  same  as  if  the  agreement  had  been  set  out 
at  large,  for  id  certum  est,  quod  cerium  reddi  potest^  and 
that  the  action  must  be  upon  the  deed  even  when  it  is 
necessary,  on  account  of  the  reference,  to  resort  to  parol 
evidence.  The  reply  is  that  the  reference  in  this  in- 
stance is  so  vague  and  uncertain  as  to  be  entirely  un- 
meaning. If  the  words  had  been,  ''the  slave  is  hired  on 
the  same  terms  as  he  was  hired  the  yea.  before,  or  as 
the  negroes  of  A.  B.  are  hired  this  year,'*  the  terms  could 
be  made  certain  ;  but  the  words  ''on  the  same  terms  as 
other  slaves*'  announce  a  mere  generality,  unrestricted  by 
time,  place,  or  circumstance, 

A  latent  ambiguity  may  be  explained  by  parol  evi- 
dence, as  in  a  bequest  of  my  white  horse,  if  the  testator 
has  two  white  horses;  it  may  be  sh  wn  by  parol  evidence 
which  of  the  two  he  meant,  for  th  4  .Bculty  arises  from 
a  circumstance^Z^/iorj  the  will ;  so  if  a  deed  calls  for  a 
black  oak  tree  marked  as  a  corner,  and  there  be  two 
black  oak  trees  marked  as  corners,  evidence  aliunde  must 
be  resorted  to  to  ascertain  which  tree  was  meant.  Such 
evidence  must  be  resorted  to  in  every  case  to^^  the  thing 
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to  the  description ;  bat  if  the  description  be  uncertain, 
which  is  what  is  called  a  patent  ambignity,  parol  eri* 
dence  is  not  admissible,  for  that  wonld  not  be  fitting  the 
thing  to  the  description,  but  making  by  parol  a  better  one 
than  was  furnished  by  the  writing. 

We  think  it  clear,  that  in  this  case  the  words  in  re. 
ferenee  to  the  terms  are  to  be  rejected  as  unmeaning,  and 
that  the  note  does  not  contain  the  terms  of  hiring,  except 
the  price.  We,  therefore,  concur  with  his  Honor  in  both 
propositions. 

It  may  be  proper  to  add,  that  as  no  objection  is  taken 
to  the  rule  of  damages  laid  down  by  his  Honor,  we  are 
to  suppose  there  was  evidence  to  authorise  it,  and  are 
not  to  understand  his  Honor  as  ruling,  that  the  value  of 
the  slave  is  the  measure  of  damage  as  of  course ;  for  there 
may  be  circumstances,  under  which  the  slave  might  have 
been  killed,  and  the  defendant  be  not  liable  to  the  extent 
of  his  value,  although  his  agreement  be  violated.  The 
case  does  not  state  the  manner  in  which  the  slave  was 
killed,  so  as  to  show  that  the  death  was  not  a  natural 
consequence  of  the  slave  having  been  carried  out  of  the 
County. 

Per  Curiam.  Judgment  affirmed. 


r    3 
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WILLIAM  C.  DRAUGHAN  v<i  THOMAS  BUNTING,  k,  AU 

Where  A.  hM  a  cauM  of  ftction  against  another,  and  B.  make*  a  parol  pro- 
mise to  indemnify  A.,  which  promite  ii  tuperaided  to  the  claiai,  which 
A.  haa  on  hiaorifrinal  cause  of  action,  the  itatnte,  making  void  parol  pro- 
misee to  indemnify  against  the  default,  4'C.  of  anothefi  will  apply. 

But,  if  there  is  no  debt  for  which  another  is,  or  is  about  to  be,  answerable,  or 
if  the  debt  of  the  other  is  discharged  and  the  promise  is  §ub§tituted,  the 
statute  does  not  apply. 

A  surety,  who  seeks  to  recover  from  a  co«enrety  a  rateable  part  of  money 
paid,  must  take  care  to  do  no  act,  which  will  prevent  the  co-surety  from 
having  recourse  against  the  prin^pal.  If  therefore,  he  release  the  prin- 
cipal, it  is  a  discharge  of  the  co-surety. 

If  A.  is  indebted  to  B.  and  puts  money  in  the  hands  of  C.  to  pay  B.,  Q; 
may  sue  C.  for  money  had  and  received  to  his  ues. 

The  case  of  Hall  v.  Robinson,  8  Ire.  56,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Sampson 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge 
Battlb  presiding. 

This  was  an  action  of  assumpsit,  in  which  the  plain- 
tiff  declared  in  several  counts. 

1st.  On  a  promise  to  indemnify  the  plaintiff  on  a  note 
for  SI600. 

2nd.  On  a  promise  to  indemnify  the  plaintiff  on  a 
note  for  9479  43. 

0rd.  On  a  promise  to  indemify  the  plaintiff  on  a  judg* 
ment  of  the  Bank  of  Cape  Fear  against  David  Underwood* 
John  Sellars  and  William  C.  Draughan. 

4th.  To  receive  money  paid  on  a  judgment  obtained 
on  a  note  endorsed  by  the  plaintiff,  at  the  instance  and 
request  of  the  testator,  John  Sellars,  as  supplemental 
surety,  and  not  as  co-security  with  said  John  Sellars  on 
a  note  of  David  Underwood. 

6th.  To  recover  money  laid  out  and  expended  for  the 
use  and  benefit  of  the  testator,  John  Sellars. 
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6th.  To  recover  moDey  had  and  received  by  the  Tes- 
tator, John  Sellars,  for  the  use  of  the  Plaintiff. 

The  defendants  pleaded  the  general  issue  and  the 
statute  of  frauds.  For  the  plaintiff  it  was  proved,  that 
he  endorsed  a  note  for  8G00,  payable  to  the  Bank  of 
Cape  Fear,  in  which  David  Underwood  was  principal 
and  the  defendant's  testator,  John  Sellars,  surety,  which 
was  renewed  from  time  to  time  until  the  note  for 
0470  43*100  was  given.  It  was  further  proved,  that  a 
judgment  was  obtained  on  this  note  and  the  plaintiff  was 
compelled  to  pay  the  sum  of  $978  21-100,  which  he 
sought  to  recover  of  the  defendants.  The  plaintiff  then 
proved  by  Underwood,  the  .principal  in  the  note,  that 
when  he  applied  to  the  plaintiff  to  endorse  for  him,  he 
declined  doing  so  unless  he  could  be  indemnified,  which 
he,  Underwood,  promised  should  be  done ;  that  there- 
upon, John  Sellars,  the  testator,  in  consideration  that 
Underwood  would  convey  to  him  a  large  number  of 
slaves  to  secure  him  as  his.  Underwood's  surety  in  this 
and  other  debts,  for  which  he,  Sellars,  was  liable  as 
his  surety,  promised  to  indemnify  the  plaintiff  and  save 
him  from  all  loss  in  becoming  endorser  on  Underwood's 
note ;  that  Underwood  did  accordingly  execute  an  abso* 
lute  bill  of  sale  to  Sellars  for  a  large  number  of  slaves, 
and  the  plaintiff  then  endorsed  the  note  for  iS600,  and 
that  the  negroes  were  afterwards  sold  by  Sellars,  and 
be  acknowledged  he  had  in  his  hands  funds,  with  which 
to  discharge  the  debt  for  which  the  plaintiff  was  liabU 
as  endorser.  The  defendants  objected  to  the  oompetenoy 
of  Underwood  as  a  witness  to  prove  these  facts,  which 
objection  was  sustained  by  the  Court.  Whereupon  the 
plaintiff  executed  to  him  a  release,  and  the  defendants 
pleaded  it  since  the  last  continuance  in  bar  of  the  action. 
A  motion  was  then  made  by  the  defendants'  counsel,  that 
the  plaintiff  should  be  nou'suited,  both  on  the  ground  that 
they  were  discharged  by  the  release,  and  also  that  the 
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defendants'  liability^  if  any,  was  for  the  debt,  default  or 
miscarriage  of  another  and  not  for  his  own  debt,  and  the 
plaintiff  could  not  recover,  because  the  promise  was  not 
in  writing  as  required  by  the  Statute  of  Frauds, 

The  Court  expressed  an  opinion  that  the  action  could 
not  be  sustained  and  the  plaintiff  submitted  to  a  judgment 
of  non  suit  and  appealed. 

Badger  and  W.  Winslow,  for  the  plaintiff. 
Strange^  for  the  defendants. 

Peabson,  J.  We  concur  with  his  Honor,  that  an  ac- 
tion cannot  be  maintained  upon  the  parol  promise  of  in- 
demnity. That  is  void  by  the  Statute  of  Frauds.  Under- 
wood  was  under  a  legal  liability  to  indemnify  the  plain- 
tiff, as  his  surety,  and  the  promise,  superadded  by  the  in- 
testate, comes  within  the  words  and  meaning  of  the 
Statute ;  it  is  a  promise  to  answer  for  the  default  of 
another,  and  there  being  a  consideration  makes  no  dif« 
ference ;  it  required  no  statute  to  make  void  a  promise 
not  founded  upon  a  consideration. 

The  true  test  is,  has  the  plaintiff  a  cause  of  action  a* 
gainst  another,  to  which  the  promise  in  question  is  super- 
added T  If  so,  the  statute  applies.  But,  if  there  is  no 
debt  for  which  another  is  already  or  is  about  to  become 
answerable  to  the  plaintiff,  or  if  the  debt  of  the  other  is 
discharged  and  the  promise  in  question  is  substituted^  the 
statute  does  not  apply ;  as  when  a  creditor  discharges  a 
debtor,  who  is  in  custody,  upon  a  promise  of  a  third  per- 
son to  pay  the  debt,  the  original  cause  of  the  action  is 
gone  by  the  effects  of  the  discharge ;  the  new  promise 
is  substituted. 

We  are  of  opinion  that  the  effect  of  the  release  was 
misconceived.  So  far  as  there  was  a  cause  of  action 
arising  from  the  relation  of  co-suretyship  under  the  act 
of  1837,  the  release  to  the  principal  is  a  bar;  for  a  surety, 
who  seeks  to  recover  from  a  co-surety  a  rateable  part  of 
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money  paid,  must  take  care  to  do  no  act,  which  will  pre- 
vent the  co-surety  from  having  recourse  against  the  prin* 
cipal ;  in  as  much  as  bis  right  to  contribution  involves 
the  duty  of  transferring  to  his  cosurety  a  right  to  recover 
from  the  principal  the  amount,  which  he  is  called  upon 
to  pay.  If,  therefore,  he  releases  the  principal,  it  is  a 
discharge  of  the  cosurety. 

The  case  must  be  viewed,  as  if  no  promise  of  indemnU 
ty  had  been  made,  for  that  is  void  by  the  statute ;  and  so 
if  no  relation  of  co  suretyship  had  existed,  for  that  is  de- 
stroyed by  the  release. 

There  is,  however,  a  fact  in  this  case,  to  which  the  at- 
tention of  the  learned  Judge  seems  not  to  have  been 
called,  which  entitles  the  plaintiff  to  recover  upon  the 
count  for  money  paid,  and  as  the  non  suit  was  submitted 
to,  from  the  intimation  of  his  Honor,  that  the  plaintiff 
could  not  recover  upon  the  facts  stated,  the  judgment 
must  be  reversed. 

The  intestate  received  property  from  Underwood,  sold 
it,  and  acknowledged  that  *'he  had  in  bis  hands  funds  to 
discharge  the  debt."  As  soon  as  the  intestate  received 
the  money,  the  bank,  although  it  had  a  cause  of  action  on 
the  note,  had  a  new  and  distinct  cause  of  action  against 
the  intestate,  upon  a  promise  implied  by  law  from  the  re« 
ceipt  of  the  money  to  pay  the  debt. 

It  is  well  settled  that  if  A.  is  indebted  to  B.  and  puts 
money  in  the  hands  of  C-  to  pay  B.,  B.  may  sue  C.  for 
money  bad  and  received.  1  Chiii^s  Pleadings^  page  4» 
and  the  cases  there  cited* 

The  plaintiff,  who  was  forced  to  pay  the  bank,  can 
truly  allege  that  he  has  paid  money  which  the  intestate 
was  under  legal  liability  to  pay,  in  consequence  of  the 
receipt  of  the  moneyi  and  this,  according  to  the  authori- 
ties, gives  him  the  equitable  action,  as  it  is  termed,  for 
money  paid  to  the  use  of  the  intestate,  (SmiMs  leading 
coieSf  1  vol.  55,  note  and  cases  cited.)    It  cannot  be  ob« 
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jeoted  that  the  plaintiff  paid  the  money  ofRcioualy,  and 
falls  under  the  rule,  that  no  one  can  make  another  his 
debtor  without  his  consent ;  for  as  his  surety  on  the  note  he 
was  liable  to  the  bank,  and  has  been  forced  to  pay  a  debt, 
which  the  intestate  ought  to  have  paid. 

In  Hall  V.  Robinson,  8  Ire.  56,  a  surety,  having  paid  a 
part  of  the  debt  out  of  his  own  funds,  was  held  to  be  en. 
titled  to  recover  of  a  co-surety  the  amount  placed  by  the 
principal  in  the  hands  of  the  latter  to  be  applied  to  the 
debt,  for  the  reason  that  **having  received  it  to  pay  the 
debt  he  could  not  in  conscience  and  ought  not  in  law  to 
keep  it  ;*'  he  was,  in  fact,  to  that  amount  the  real  debtor. 
The  cause  of  action  did  not  arise  out  of  the  relation  of 
co-suretyship  and  depend  on  the  act  of  1807,  for  the  prin- 
cipal having  provided  funds  could  not  be  said  to  be  in- 
solvent,  nor  was  the  action  for  a  rateable  proportion. 
That  case,  like  the  present,  rested  upon  the  broad  princi* 
pic,  that  the  defendant,  having  raised  money  to  pay  a 
debt,  which  the  plaintiff  was  afterw^ards  forced  to  pay, 
was  the  debtor  of  the  plaintiff. 

Pbb  Cubiam.    Judgment  reversed  and  a  venire  de  novo 
awarded. 
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The  eonrta  hare  no  aaUiority  to  have  tho  land*  of  tlio  citisoni  Caktn  for  a 
cart  way,  withcniltho  conaenioflhe  owner,  except  in  the  inatance  pro- 
Tided  for  by  the  Statute,  "If  any  peraon  ahall  be  aettled  upon  or  enltlra- 
Ung  any  land,  to  which  there  ia  no  public  road  leading  or  no  way  to  fat 
to  or  from  tlie  aame,  olher  than  by  creaaing  other  peraona'  land.'* 

Therefore  where  there  waa  a  public  road  to  which  aeceaa  might  be  had, 
though  not  ao  coo? enient  for  the  petitioner,  aa  the  cart-way  he  praya  for^ 
the  Court  cannot  grant  the  petition. 

Appeal  from  the  Superior  Court  of  Law  of  Caswell 
Contity,  at  Spring  Term,  1848,  his  Honer  Judge  Peaisoit 
presiding. 

This  was  a  ease»  originally  commenced  in  the  County 
Court  hy  a  petition  for  a  cart-way,  and  thence  carried  by 
appeal  to  the  Superior  Court  of  Caswell  County.  The 
petition  set  forth  that  the  petitioner,  James^  was  the 
owner,  and  was  cultivating  a  valuable  tract  of  land*  on 
which  was  situated  a  public  mill  on  Cobb  Creek,  which 
runs  through  the  said  land;  that  the  said  land  was  situa* 
ted  about  a  mile  and  one  half  to  the  nearest  point  of  it 
from  Leasburg,  and  the  mill  about  two  miles :  that  he 
himself  resided  in  Leasburg  and  had  no  wagon  nor  cart- 
way to  his  said  plantation  or  mill,  without  going  the  Rox- 
borongh  road  into  Person  County  about  a  half  mile,  and 
then  along  the  Goshen  Road  in  Person  County  about  three 
miler,  and  then  a  cross  road  to  the  mill  about  a  mile, 
making  in  all  four  and  one  half  miles;  and  to  the  main 
part  of  his  plantation  was  still  farther  and  more  incon* 
venient  than  to  the  mill. 

And  the  petition  further  shewed  that  for  a  great  many 
years  there  had  been  a  cart  and  wagon  way  from  Leas- 
barg  to  his  plantation  and  then  turning  from  the  Milton 
Road  about  half  a  mile  from  Leasburg,  running  through 
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the  lands  of  the  petitioner  Sussan,  and  the  defendant 
John,  and  the  petitioner  James,  to  the  mill,  which  said 
way  has  been  stopped  up  by  the  defendant  John,  and  he 
now  refuses  to  allow  any  passage  over  that  way. 

The  petition  further  stated  that  the  said  way  would  not 
only  be  a  great  convenience  to  the  petitioner  James,  but 
also  the  neighborhood  generally;  that  the  citizens  of 
Leasburg  had  no  other  way  to  the  said  mill  than  that  de« 
scribed,  and  the  neighbors  on  the  Court  house  side  of 
Leasburg  were  thrown  still  further  out  of  the  way. 

The  petition  further  set  forth  that  the  petitioner,  James, 
had  no  other  way  of  going  to  his  said  mill  and  land,  with- 
out going  over  the  lands  of  others,  than  as  above  de« 
scribed,  and  it  was  not  necessary  to  establish  a  public 
road,  and  the  petitioners  prayed  an  order  to  lay  off  a  cart* 
way  from  the  Milton  Road,  &c. 

The  County  Court  dismissed  the  petition  on  the  motion 
cf  the  defendant,  and  the  plaintiSs  appealed  to  the  Sa« 
perior  Court.  The  appeal  coming  on  to  be  heard  before 
the  Judge  of  the  said  Court,  his  Honor  ordered  that  judg- 
ment be  entered  against  the  defendant  in  the  said  petition 
lor  costs,  and  that  the  prayer  of  the  petitioner  be  granted 
and  that  a  writ  of  procedendo  issue  to  the  County  Court 
accordingly.  From  which  judgment  the  defendant  ap« 
pealed  to  the  Supreme  Court. 

E»  G.  Reade,  for  the  plaintiffs. 

The  petition  is  filed  under  Chap.  104,  Sec.  33.  Rev.  St. 
which  provides  that  "if  any  person  shall  be  settled  upon 
or  cultivating  any  land  to  which  there  is  no  public  road 
leading,  dLXid  no  way  to  get  to  and  from  the  same  other 
than  by  crossing  other  persons  land,"  &o ,  he  shall  have 
a  cart-way. 

The  object  of  the  Statute  is  to  enable  land  owners  to 
use  and  eivjoy  their  property  to  the  best  advantage  ;  too 
remedy  inconveniences.  It  is  then  a  remedial  Statute 
and  ought  to  be  liberally  construed. 
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If  to  this  it  is  answered  that  the  Statate  is  restrictive  of 
the  rights  of  the  defendant,  and  ought  therefore  to  be 
strictly  constraed :  it  is  replied,  that  the  defendant  is 
not  injured^  He  is  compensated  in  damages  for  all 
injary. 

The  defendant  demurs  to  the  petition  and  assigns  two 
grounds. 

1st.  That  it  appears  from  the  petition  that  there  is  a 
public  road  leading,  &C  The  showing  in  the  petition 
upon  which  this  objection  is  founded  is,  that  the  petitioners 
live  in  Leasburg,  and  own  a  plantation  and  mill  about 
two  miles  off,  and  have  no  way  to  get  to  the  same  other 
than  to  go  the  public  road  leading  to  Roxborougb,  into 
Person  County  some  half  mile,  and  then  the  Goshen  road 
some  three  miles,  and  then  a  cross  road  a  mile  to  th« 
milL 

It  is  admitted  that  these  are  public  roads.  The  ques- 
tion is  are  they  a  public  road  leading,  4^.  ? 

If  a  strict  construction  is  insisted  upon  by  the  defen- 
dant, it  will  be  difficult  to  make  three  roads  a  road. 

I£ti  liberal  construction  is  allowed,  it  cannot  be  said 
that  these  roads  are  a  road,  leading  from  Leasburg  to  the 
mill.  If  a  str'^nger  were  to  enquire  whether  there  is  a  rail 
road  leading  from  Raleigh  to  Wilmington,  and  he  were 
answered  affirmatively,  he  would  doubtless  be  deceived ; 
and  yet  there  is  a  rail  road  which  begins  at  Raleigh  and 
unites  with  a  second  rail  road,  which  intersects  with  a 
third,  which  ends  at  Wilmington.  But  with  no  propriety 
can  there  be  said  to  be  a  rail  road  leading  from  Raleigh 
to  Wilmington. 

A  road  leading  from  one  place  to  another  is  a  direct 
way — direct  enough  for  all  ordinary  purposes.  And  it 
would  be  nothing  but  a  whim,  too  idle  to  be  gratifiedt  to 
desire  any  other  way  than  a  public  road*  But  the  sam« 
cannot  be  said  of  several  roads,  which  by  a  circuit  of 
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many  times  the  distance,  end  at  or  pass  by  the  point  to 
which  a  direct  way  is  desired* 

Snd.  That  it  appears  from  the  petition  that  the  peti- 
tioners have  a  way,  &c.,  viz :  the  roads  aforesaid. 

To  this  it  is  answered,  that  it  must  be  a  direct  or  at 
least  convenierU  way.  And  it  is  insisted  by  the  plaintifis 
that  when  there  is  uo  public  road  leading,  &c.t  (as  it  is 
submitted  there  is  not  in  this  case,)  then  the  other  way 
spoken  of  in  the  statute,  is  a  way  across  the  petitioners' 
own  land.  The  words  are,  '*and  no  way,  &c.  other  than 
by  crossing  other  person^  lands,'*  which  must  mean  no 
way  over  his  own  land.  So  that  it  is  submitted  by  the 
plaintifis, 

1st.  That  it  does  not  appear  from  the  petition  that  there 
is  a  public  road  leadings  <fc. 

2nd.  That  it  does  not  appear  from  the  petition  that 
there  is  a  way^  ^.  other  than  by  crossing  other  persons' 
land,  (viz :)  a  way  over  petitioners'  own  land. 

Kerr  and  Norvoood^  for  the  defendant. 

Pearson,  J.  When  this  case  was  heard  on  the  circuit, 
I  was  so  entirely  satisfied  that  the  cart- way  petitioned 
for  would  be  a  matter  of  great  convenience  to  the  pe- 
titioners, and  other  citizens  of  Leasburg  and  its  vicinity, 
by  giving  them  a  road  to  mill  not  exceeding  two  miles 
in  distance,  instead  of  a  round-about  road,  over  bad 
ground,  exceeding  four  miles,  that  my  attention  was  di- 
rected from  a  particular  examination  of  the  Statute,  and 
I  contented  myself  with  a  general  impression,  that  the 
meaning  of  the  Act  was  to  establish  a  third  sort  of  road, 
called  a  cart- way,  intermediate  between  a  public  road, 
which  was  to  be  kept  up  at  the  public  expense  and  used 
by  all  the  citizens,  and  a  mere  private  way,  which,  when 
acquired  by  grant  or  prescription,  was  to  be  used  by  the 
grantee  and  those  having  his  estate. 

After  the  argument  in  this  Court,  and  by  the  assistance 
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of  the  great  learning  and  long  experience  of  the  Chief* 
Jostice  and  my  brother  Nash,  I  have  satisfied  myselt  that 
I  was  wrong.  *'Hard  cases .  are  the  quick-sands  of  the 
law  *r  iQ  other  words,  a  Jndge  sometimes  looks  so  much 
at  the  apparent  hardship  of  the  case,  as  to  overlook  the 
law. 

However  convenient  it  may  be,  in  many  instanceSv  to 
have  a  cart-wayy  when  it  may  not  be  necessary  to  estab- 
lish a  public  road,  we  are  unable,  by  the  most  liberal 
construction  ol  the  Act,  to  find  any  authority  given  to 
the  Courts  to  have  the  land  of  the  citizens  taken  without 
the  consent  of  the  owner  for  the  purpose  of  a  cart- way, 
except  in  the  instance  expressly  provided  for,  '*If  any  per- 
son shall  be  settled  upon  or  cultivating  any  land,  to  which 
there  is  no  public  road  leading  and  no  way  to  get  to  and 
from  the  same,  other  than  by  crossing  other  persons' 
lands. '^    In  this  case,  there  is  a  public  road  hading  to  the 
mill  and  land  of  the  petitioners ;  it,  therefore,  does  not 
come  within  the  words  of  the  Act,  and  if  we  depart  from 
the  words,  there  is  no  stopping  short  of  an  unlimited  dis- 
cretion  by  which  the  land  of  one  man  may  be  taken  for 
the  use  of  another.    To  authorise  this,  there  should  be  a 
plain  expression  of  the  Legislative  will.    In  the  absence 
of  such  provision,  individuals  must  be  left  to  depend  upon 
the  courtesy  of  good  neighborship  or  the  acqusition,  by 
grant,  of  the  right  of  private  ways. 

Let  the  decision  of  the  Court  below  be  reversed  and 
the  petition  be  dismissed  with  cost. 

PsR  Curiam.  Decreed  accordingly. 
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THE  8TATE  TO  THE  USE  OF  JACOB  HUBBARD  9«.  STEPHEN 

WALL. 

When  a  claim  was  pnt  ioto  a  conttable'e  handi  for  collection,  daring  the  year 
1839,  and  he  was  i^nilty  of  a  breach  of  daty  in  not  collecling  it  dnrinif 
that  year,  and  he  was  reappointed  for  the  year  1840,  and  the  claim  etill 
remaining  in  his  hands,  he  was  again  guilty  of  a  similar  breach  of  duty ; 
Held,  that  the  psrty  injured  had  his  election  to  sne  on  the  bond  of  either 
year,  or  on  both  bonds. 

HM  forthery  that  the  circumstance  that  the  party  injured  had  it  in  his  power 
to  recover  on  the  second  bond,  if  he  had  chosen  to  do  so,  did  not  mitigato 
the  damages  he  had  a  right  to  recover  on  the  first  bond. 

A  constable  is  the  agent  of  the  creditor  only  duriug  the  year  he  continues  to 
be  a  constable.  For  his  receipts  after  that  period  the  creditor  is  not 
chargeable. 

The  cases  of  Stat$  to  the  uee  of  MilUr  ▼.  Davie,  7  Ire.  900,  anditespase 
T.  JohMOiif  7  Ire.  77,  cited  and  approved. 


Appeal  from  the  Saperior  Coart  of  Law  of  Richmond 
Goanty,  at  the  Fall  Term,  1848,  his  Honor  Judge  Pearson 
presiding. 

This/is  an  action  of  debt  on  a  constable's  bond,  to  re- 
oover  the  amount  of  a  claim  pat  in  his  hands  for  collec- 
tion  ;  and  the  breaches  assigned  were — failing  to  collect, 
collecting  and  not  paying  over,  and  not  returning  the 
note. 

It  was  shown,  that  on  the  16th  day  of  April,  1839,  one 
Sedbury,  being  appointed  a  constable  for  one  year,  exe- 
cuted t;he  bond  sued  on,  and  the  testator,  Wall,  was  one 
of  his  sureties.  On  the  1st  day  of  February,  184'0,  the 
relator  placed  in  Sedbury's  hands,  for  collection,  a  note 
due  to  him  by  John  and  James  McAlister,  for  875,  and 
took  his  receipt  to  collect  or  return  as  constable.  The 
plaintiff  proved  that  James  McAlister,  one  of  the  obligors, 
had  property  out  of  which  the  money  might  have  been 
collected ;  that  in  June,  1841,  Sedbury  ran  off  from  the 
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coantry  ;  that  in  1845,  a  short  time  before  the  writ  issued 
he  made  a  demand  of  the  testator.  The  defendant  proved^ 
thatt  on  15th  day  ot  April,  1840,  Sedbury  was  again  ap- 
pointed constable,  and  executed  the  usual  bond  with 
surety  for  that  year;  that,  in  May,  1841,  Jane  McAlister 
paid  to  Sedbury,  who  still  had  the  papers,  and  ran  off 
a  short  time  afterwards,  the  sum  of  seventy-five  dollars 
(975)  in  part  payment  of  the  debt. 

It  was  admitted,  that,  in  1842,  the  bond,  which  is  now 
sued  on,  was  put  in  suit  by  Alexander  Little,  as  relatort 
who  had  put  claims  in  Sedbury's  hands  ;  that  the  testator, 
who  was  the  defendant  in  that  action,  relied  upon  the 
defenee,  that  the  record  of  Sedbury's  appointment  was 
defective,  and  obtained  a  verdict  on  the  plea  of  non  est 
factum^  on  which  there  was  judgment,  and,  upon  an  ap- 
peal to  the  Supreme  Court,  the  Judgment  was  affirmed. 
The  defendant's  counsel  insisted,  1st  That  the  eJTect  of 
the  verdict  and  judgment  of  the  Supreme  Court,  was  a 
rejection  of  the  bond  by  the  sovereign  power,  and  there- 
fore the  Act  of  1844  could  not  have  the  effect  to  re-instate 
it  as  a  bond.  2nd,  That  the  verdict  and  judgment  opera* 
ted  as  an  estoppel  and  barred  this  action.  Srd.  That  as 
Sedbury  was  appointed  constable  in  April,  1840,  and 
continued  to  hold  the  paper,  the  action  should  have  been 
on  the  bond,  given  in  1840,  and  not  on  the  bond  of  1839. 
4th,  That,  if  the  plaintiff  could  recover  on  the  bond  of 
1839,  for  failing  to  collect  from  the  Ist  of  February,  1840, 
to  the  16th  April,  1840,  the  damage  should  be  nominal, 
or  at  mast,  only  twenty-six  dollars  and  forty-five  cents, 
($16  45)  the  balance  of  the  relator^s  debt,  after  deducting 
the  875  paid  by  Jane  McAlister,  in  May,  1841. 

The  Court  was  of  opinion  against  the  defendant  on 
all  the  points,  and  thought  the  relator  entitled  to  recover 
the  whole  of  his  claim,  inasmuch  as  the  payment  of  the 
$75  was  made  after  Sedbury's  second  year  had  expired. 
There  was  a  verdict  for  the  plaintiff.  Motion  for  new  trial 
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for  error,  refused;  and  jadgmont,  and  appeal  to  Supreme 
Court. 

Winston,  for  the  plaintifi* 
Strange^  for  the  defendant* 

Peabson,  J.  There  ia  no  error  in  the  proceedings  of 
the  Court  below.  The  first  and  second  exceptions  are 
clearly  untenable,  and  were  not  pressed  in  this  Court. 

Although  Sedbury  was  re*appointed  in  1840,  and  con- 
tinued to  hold  the  paper,  so  that  there  was  a  clear  breach 
of  the  bond  given  for  that  year,  this  did  not  amount  to  a 
release  of  any  cause  of  action,  to  which  the  plaintiff  was 
entitled  upon  the  bond  given  for  the  year  1839. 

It  is  true,  as  is  held  in  State  to  the  use  of  Miller  r.  Davis, 
7  Ire.  200,  *nhe  different  bonds  given  by  a  constable  are 
not  cumulative,  as  in  the  case  of  guardians,  but  are  dis- 
tinct and  separate,  each  to  secure  the  performance  of  the 
duties  stated  in  them  ;"  that  is,  the  bonds  are  not  given 
to  secure  the  performance  of  the  same  duties,  but  of  dif- 
ferent duties ;  still,  if  there  be  a  breaeh  of  both  bonds, 
the  plaintiff  has  his  election  and  can  sue  upon  either  or 
both. 

The  neglect  to  collect  or  take  any  steps,  for  two  months 
and  a  half  after  the  paper  was  put  into  his  hands,  was  a 
breach  of  the  bond  given  in  1889  ;  and  the  only  question 
is,  as  to  the  amount  of  damages.  The  plaintiff  has  lost 
his  entire  debt ;  but  the  defendant  says,  the  fact,  that  he 
has  a  remedy  upon  the  bond  of  18 10,  should  go  in  mitiga* 
tion  and  reduce  the  damages  to  a  nominal  amount.  If 
the  plaintiff  had  pursued  his  remedy  and  obtained  satis* 
faction  upon  the  bond  of  1840,  it  would  go  in  mitigation, 
but  it  is  difficult  to  conceive  how  his  damages  can  be  les- 
sened, merely  because  he  has  a  remedy  upon  another 
bond.  So  if  the  plaintiff  had  received  the  money  or  any 
part  of  it  from  his  debtor,  or  if  it  had  been  receivable  by 
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Sedbury  daring  his  second  year*  when  he  was  the  agent 
of  the  plaintiff,  and  authorised  to  receive  it,  that  would 
go  in  mitigation,  as  is  held  in  the  case  above  cited. 

But  the  money  was  not  received  by  Sedbury  until  he 
went  out  of  office  and  had  ceased  to  be  the  agent  of  the 
plaintiff.  The  new  contract  of  agency,  implied  from  his 
reappointment,  and  his  being  allowed  to  keep  the  papers 
the  second  year,  terminated  with  his  official  year.  A 
constable  is  the  creditor's  agent,  only  daring  the  year  he 
continues  to  be  a  constable.  State  to  the  use  of  Respass 
T.  Johnson^  7  Ire.  77.  The  law  will  not  imply  an  agency 
for  a  longer  time  than  the  appointment,  which  gives  rise 
to  it,  is  to  continue. 

Per  Cusum.  Jadgment  affirmed. 


DOCTOR  COLE  v#.  WILLIAM  HESTER. 

When  the  oontmet  it  for  the  deliverj  of  a  eertaia  qaantity  of  Tobaoeo,  de« 
Uf  ermble  at  a  certain  place  and  for  a  certain  price,  ia  order  to  entitle  the 
pnrehaeer  to  recover  for  a  breach  of  the  contract,  he  moat  allege  andproTe 
that  he  wae  ready  to  perform  hii  part  of  the  contract 

Where  it  appeared  that  A.  raised  the  Tobacco  on  hii  mother's  land,  and  iraa 
te  have  one  sixth  for  his  labor,  Itc;  Held,  that  A.  wae  not  a  tenant  ui 
eommoa  with  hie  motheri  as  to  one  sixth,  and  had  no  property  in  it  or  lies 
en  it. 

The  case  of  State  v.  Jonee,  9  Dot.  dt  Bat  544,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Franklin 
County,  at  the  Spring  Termi  1848,  his  Honor  Judge  Gald- 
WKLL  presiding- 
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This  is  an  action  of  assumpsit  to  recover  damages  for 
the  breach  of  a  contract*  because  of  the  non-delivery  of  a 
crop  of  tobacco,  alleged  to  have  been  sold  by  the  defen- 
dant to  the  plaintiff  in  the  winter  of  1845. 

Several  witnesses  testified  that  they  heard  the  defen- 
dant say,  he  had  sold  his  crop  of  tobacco  to  the  plaintiff 
for  four  dollars  per  hundred,  to  be  delivered  at  the  Frank- 
linton  depot.  A  witness,  introduced  by  the  plaintiff,  tes- 
tiffed  that  he  went  with  him  to  the  plantation  of  one  Mrs. 
Hester,  the  mother  of  the  defendant,  and  where  he  lived 
as  an  overseen  to  see  him  in  relation  to  the  tobacco, 
about  the  1st  of  April,  1845;  that  the  defendant  was 
prizing  it ;  that  the  plaintiff  said,  *'  are  }'ou  going  to  let 
me  have  your  Tobacco?"  that  the  defendant  replied, 
"  our  contract  was,  that  you  were  to  get  Kennedy's  To- 
bacco.  and  by  the  sale  of  it,  get  money  to  pay  me,  and  as 
you  failed  to  get  it,  I  concluded  to  prize  mine,  and  I  shall 
go  on  with  it ;"  that  the  plaintiff  rejoined,  that  made  no 
difference,  for  he  could  pay  the  money  without  getting 
Kennedy's  tobacco  ;  that  the  plaintiff  then  offered  defen- 
dant twenty  cents  per  hundred  for  the  prizing  he  had 
done — to  which  the  defendant  did  not  assent. 

Another  witness,  on  the  part  of  the  plaintiff,  testified, 
that,  in  March,  1845,thedefendant  came  to  theplaintifi*'s 
factory  at  Franklinton — that  witness  said  :  *' What !  are 
you  come  to  get  off  too  7"  the  defendant  said,  **no«  I  have 
come  to  get  tighter  on  ;"  that  the  plaintiff  and  defendant 
had  a  conversation  to  one  side,  and  hf  heard  the  plaintiff 
say  to  defendant*  ''as  soon  as  I  get  Kennedy's  tobacco, 
prize  it  and  send  it  off ;  I  will  be  ready  to  take  yours." 
Several  witnesses  testified  that  tobacco  had  risen  in  price 
between  the  winter  and  1st  of  April,  1845,  and  all  proved 
thai  the  defendant  lived  with  his  mother  as  an  overseer 
and  was  to  have  the  one  sixth  of  the  crop  for  his  wages, 
and  that  he  raised  no  other  crop ;  also,  that  he  had  been 
acting  as  his  mother's  agent  and  selling  her  crops  for 
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some  two  years,  and  that  this  was  generally  known  in 
and  about  Franklinton.  It  also  appeared,  that,  in  the 
Winter  and  Spring  of  1845,  the  plaintiff  was  reported  to 
be  in  failing  circumstances. 

There  was  no  evidence  that  the  plaintiff  had  got  Ken- 
nedy's tobacco  or  any  part  of  it. 

The  defendant  insisted  that  his  obligation  to  deliver 
the  tobacco  depended  on  a  contingency,  that  had  not  hap- 
pened, namely:  the  failure  on  the  part  of  the  plaintiff  to 
get  Kennedy's  tobacco  ;  and  he  was  therefore  not  liable 
on  this  part  of  the  case.  And  further,  that  the  contract 
was  made  by  him  as  the  known  agent  of  his  mother,  and 
the  suit  ought  to  have  been  brought  against  her.  The 
plaintiff,  on  the  contrary,  insisted  that  the  contract  did 
not  depend  on  any  condition  or  contingency,  that  it  made 
no  difference  if  the  plaintiff  were  able  to  pay  when  the 
tobacco  was  delivered.  And,  on  the  other  ground^  the 
plaintiff  insisted  that  the  contract  was  an  individual  one 
with  the  defendant ;  but,  even  if  it  were  otherwise,  he 
was  entitled  to  recover  for  the  non-delivery  of  one  sixth 
pf  the  tobacco,  though  there  was  no  evidence  that  the 
crop  had  been  divided  and  the  defendant's  portion  set 
apart  to  him.  The  Court  charged  that  if  it  were  the  con- 
tract between  parties,  that  the  defendant  must  deliver 
the  tobacco  at  Franklinton  depot  apart  from  any  condition 
or  contingency,  it  was  the  duty  of  the  defendant  to  tender 
it  there  within  a  reasonable  time  ;  and  if  he  failed  to  do 
so,  the  plaintiff  would  be  entitled  to  damages,  the  mea- 
sure of  which  would  be  the  difference  between  the  con- 
tract price  and  the  rise  in  the  price,  if  any  had  taken 
place,  and  if  no  rise  had  taken  place,  plaintiff  would  be 
entitled  to  recover  at  least  nominal  damages*  On  the 
other  point,  the  Court  charged,  if  the  contract  were  that 
the  delivery  depended  on  the  plaintiff's  getting  Kennedy's 
tobacco,  prizing  it  and  &;elling  it  off,  and  the  plaintiff  had 
not  procured  said  tobacco,  the  defendant  would  be  en- 
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titled  to  their  verdict  And  the  Court  also  charged,  that 
if  the  contract  were  made  with  the  defendant  as  the  agent 
of  his  mother,  that  the  plaintiff  could  not  recorer,  even 
for  the  one  sixth  of  the  crop.  The  jur}'  returned  a  verdict 
for  the  defendant. 

A  new  trial  was  moved  for  and  refused,  and  the  plain- 
tiff appealed. 

Bushee.  McRat  and  Miller,  for  the  plaintiff. 
Gilliam  and  W*  H.  Haywood^  for  the  defendant. 

Peabbon,  J.  The  first  proposition  laid  down  b}''  his 
Honor,  is  too  general,  and  ought  to  have  been  qualified. 

If  the  contract  was  unconditional,  and  the  defendant 
had  failed  to  deliver  the  tobacco,  the  plaintiff  was  en* 
titled  to  recover,  provided^  he  was  ready  and  able  to  pay 
the  price.  The  delivery  of  the  tobacco  and  the  payment 
of  the  price,  were  concurrent  acts ;  and,  to  entitle  the 
plaintiff  to  recover,  it  was  necessary  for  him  to  aver  or 
prove  that  he  was  ready  to  perform  his  part  of  the  con- 
tract. The  plaintiff,  however,  cannot  complain  of  this 
error  as  it  was  in  his  favor. 

The  second  proposition,  ^*if  the  contract  was,  that  the 
delivery  of  the  tobacco  depended  on  the  plaintiff's  getting 
Kennedy's  tobacco,  prizing  it  and  sending  it  off,  and  plain- 
tiff had  not  procured  said  tobacco,  the  defendant  would 
be  entitled  to  a  verdict,"  is  certainly  true.  There  was 
some  evidence  tending  to  shew  that  the  contract  depen- 
ded upon  the  plaintiff's  getting  Kennedy's  tobacco,  hot 
the  evidence  was  slight,  and  we  cannot  help  thinking^ 
that  if  particular  instruction  had  been  asked  for,  and  the 
attention  of  the  jury  had  been  directed  to  the  distinction 
between  what  circumstances  enter  into  and  form  a  part 
of  a  contract,  so  that  the  contract  mny  be  said  to  depend 
on  them,  and  what  are  merely  collateral,  the  jury  would 
have  arrived  at  the  conclusion,  that  the  contract  in  this 
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case  did  not  depend  upon  the  plaintiff's  getting  Kennedy*8 
tobaccOy  so  as  to  make  that  a  condition  precedent.  If  A. 
agrees  to  buy  the  tobacco  of  B.  provided  he  can  borrow 
five  hundred  dollars  from  C.  the  agreement  is  conditional; 
it  depends  upon  A*s  being  able  to  brrow  the  money  from 
C.  But  if  A*  agrees  to  bny  the  tobacco  of  B.,  and,  by 
way  of  assuring  B.  that  he  will  be  able  to  pay  for  it,  A. 
tells  B.  that  he  expects  to  borrow  money  from  C»,  this  is 
a  mere  collateral  circumstance — ^the  contract  does  not 
depend  on  it.  It  makes  no  difference  how  A*  gets  the 
money;  it  is  sufficient  if  he  has  it  ready. 

This  point  does  not  seem  to  have  been  made  at  the 
trial,  and  is  not  presented  by  the  case  as  made  up ;  for 
which  reason,  the  plaintiff  cannot  hare  the  benefit  of  it. 

The  third  proposition,  "if  the  contract  was  made  with 
the  defendant,  as  the  agent  of  his  mother,  the  plaintiff 
eoald  not  recover,  even  for  one  sixth  of  the  erop,''  is  un. 
objectionable.  The  mother  owned  the  whole  crop,  the 
defendant  was  not  a  tenant  in  common  as  to  one  sixth, 
he  had  no  property  in  it  or  lien  upon  it-State  v.  Jones^ 
2  Dev.  &  Bat.  544 — and  might  well  sell  the  whole  as  her 
agent,  and  look  to  her  for  his  sixth  part  of  the  price. 

Per  Cubiam.  Judgment  affirmed. 
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lo  a  proceedioi^  under  the  ineoWent  lawi,  wheu  the  debtor  hts  been  arrctled 
on  m  ea.  «a.,  it  w  too  Imte  for  him,  after  giving  bond  and  joining  in  an  iMaa 
6f  fraodi  to  take  exception  to  the  writ  of  ca*  sa. 

Although  the  ca,  9a.  may  be  Toid,  yet  the  Court  has  jurisdiotion  of  the  eubjeet 
matteri  and  objeottone  to  any  part  of  the  proceedings  matt  be  made  in  apt 
time. 

When  the  creditor  allegei  fraud,  if  hie  ipecification  be  not  lufficiently  eertaiu 
and  a  defendant^  before  iiene  joined,  objecte  to  it,  and  the  Court  should  re- 
fuse to  make  it  certain,  it  would  be  error.  But  an  objection  to  the  specifi- 
cation is  too  late  after  issue  joined.    The  rerdict  cures  the  defect 

The  rule  is  that  the  Terdiot  cures  all  omissions  or  defects,  which  must  neces- 
sarily  have  been  passed  upon  by  the  jury. 

A  verdict  is  not  too  vague,  when  it  responds  to  the  issue. 

It  is  not  necessary  that  the  land,  alledged  to  have  been  fraudulently  convey 
ed  by  the  debtor,  should  be  over  the  value  of  ten  dollan.  The  law  doee 
net  permit  the  debtor  to  convey,  with  intent  to  defraud,  laud,  er  any  other 
visible  property,  no  matter  how  small  the  value. 

Appeal  from  the  Superior  Court  of  Law  of  Cumberland 
County,  at  the  Fall  Term,  1847,  his  Honor  Judge  Cald- 
well presiding. 

This  was  a  proceeding  upon  a  ca.  sa.  returned  original- 
Ij  to  the  County  Court,  where  the  proceedings  were  or- 
dered to  be  dismissed  upon  the  motion  of  the  defendant* 
and  from  this  judgment  an  appeal  was  taken  to  the  Su- 
perior Court  In  this  Court  the  following  specifications 
on  a  suggestion  of  fraud  were  made  by  the  plaintiflT,  to« 
wit,  '*That  the  defendant,  Henry  Nunnery,  conceals  and 
now  is  the  owner  of  horses,  cows,  ton  timber  (several 
thousand  feet)  four  mules,  notes,  judgments  and  accounts, 
and  that  he  is  also  the  owner  of  land  or  has  an  interest  in 
land." 

The  following  issues  were  submitted  to  the  jury,  (the 
two  first  not  necessary  to  be  inserted,  as  the  jury  found  on 
them  for  the  defendant ;)  3rd.  Did  the  defendant  own 
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land  or  any  other  interest  therein  at  the  time  of  issuing 
the  ca.  sa.  ?  4th.  Did  the  defendant  convey  any  land 
with  intent  to  defraud  his  creditors  since  the  issuing  of 
the  ca.  sa.  t  5th.  Did  the  defendant  convey  any  land 
with  intent  to  hinder,  defraud  or  delay  the  plaintiff  in  this 
action,  since  the  issuing  of  the  ca.  saJ 

The  jury  found  the  3rd,  4th  and  5th  issues  in  favor  of 
the  plaintiff:  that  is  to  say,  that  the  defendant  did  own 
land,  and  did  convey  land  with  intent  to  defraud  his 
creditors  since  the  issuing  of  the  ca.  sa.,  and  they  further 
found  that  the  defendant  did  convey  land  with  intent  to 
hinder,  delay  and  defraud  the  plaintiff  in  this  action,  since 
the  issuing  of  the  ca.  sa. 

Upon  the  trial  the  defendant  moved  to  quash  the  pro* 
ceedings  upon  the  ground  that  the  ca,  sa.  was  void.  The 
Court  being  of  opinion  that  the  defendant  had  waived 
any  irregularity,  by  joining  in  the  issue  tendered  by  the 
plaintiff,  refused  the  motion  to  quash  ;  and  for  the  further 
reason  that  the  motion  to  dismiss  had  been  heretofore 
adjudicated  in  this  Court.  Upon  the  charge  of  the  Court, 
the  jury  returned  a  verdict  in  favor  of  the  plaintiff.  The 
defendant  then  resisted  the  judgment  upon  the  ground 
that  the  finding  of  the  jury  was  too  general  and  indefinite. 
The  Court  overruled  the  objection,  and  gave  judgment 
that  the  defendant  be  imprisoned,  &c.  From  this  judg« 
ment,  the  defendant  appealed  to  the  Supreme  Court. 

TF.  B.  Wright  and  Husted^  for  the  plaintiff. 
D*  Reid,  for  the  defendant. 

Pearson,  J.  There  is  no  error  in  the  proceedings  of  the 
Court  below. 

After  giving  bond,  and  joining  in  an  issue  of  fraud,  it  is 
too  late  to  take  exception  to  the  writ  of  ca.  sa.  This  is 
iiettled  by  more  than  one  case. 
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The  defendant's  counsel  attempted  to  distinguish  this 
case,  by  insisting  that  the  ca,  aa.  was  not  simpl}*  irregu- 
lar, but  void  ;  that  a  void  ca.  sa,  cannot  confer  jurisdic- 
tion, and  that  jurisdiction  could  not  be  acquired  by  ex« 
press  consent,  much  less  by  consent  implied  from  a  waiver 
or  neglect  to  take  exception  in  apt  time. 

If  the  Court  derived  its  jurisdiction  from  the  ca.  sa,, 
there  would  be  force  in  the  argument.  Bat  jurisdiction 
of  the  subject  matter  is  conferred  by  law  ;  the  ca.  sa.  and 
bond  are  only  the  means  or  process  to  bring  the  party  in- 
to Court.    Any  defect  in  process  may  be  waived. 

The  argument  proves  too  much,  if  the  Court,  when  a 
ca.  sa»  is  void,  has  no  jurisdiction  and  the  proceeding  is 
a  nullity.  Debtors,  who  have  taken  the  oath  and  been 
discharged,  may  be  arrested  again.  And  should  they  re- 
ly upon  the  discharge,  the  answer  will  be,  it  is  a  nullity ; 
the  ca.  sa.  was  void,  and  the  Court  had  no  jurisdiction. 

The  next  objection  is,  that  the  specification  was  too 
Tague»  as  no  particular  land  was  set  out.  Specifications 
are  not  required  by  statute,  but  have  been  adopted  by  the 
Courts,  to  aid  defendants  and  inform  them  to  what  to  di« 
rect  their  proofs* 

If  a  specification  be  not  sufiiciently  certain^  and  a  de* 
fendant,  before  issue  joined,  objects  to  it,  and  the  Court 
should  refuso  to  require  it  to  be  made  certain,  it  would 
be  error.  But  if  a  defendant  does  not  object,  and  goes 
to  trial,  it  is  too  late — he  has  taken  his  chance.  The 
verdict  cures  the  defect,  for  it  must  be  taken  for  granted 
that  evidence  was  offered  which  proved  that  the  defen- 
dant had  conveyed  some  particular  land  with  an  intent 
to  defraud,  otherwise  a  verdict  could  not  have  been  ren- 
dered. The  rule  is  that  a  verdict  cures  all  omissions  or 
defects,  which  must  necessarily  have  been  passed  upon 
by  the  jury. 

A  declaration  in  trespass,  for  breaking  the  plaintiff's 
close  in  the  county  of  Wake  is  not  too  general,  unless  by 
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special  plea  the  plaintiff  is  forced  to  re-assign.  So»  tres- 
pass for  an  assault  is  not  too  general,  if  defendant  will 
go  to  trial  on  the  general  issue. 

The  last  objection  is,  that  the  verdict  is  too  vague,  be- 
cause  it  does  not  describe  any  particular  land,  or  find 
that  the  value  is  over  ten  dollars.  The  verdict  is  respon- 
sive to  the  issue.  But  it  was  argued  that  the  land  should 
have  been  identified,  to  enable  the  defendant  to  make  a 
**full  and  fair  disclosure." 

The  law  punishes  the  defendant  for  his  fraud  by  im. 
prisonment ;  it  does  not  undertake  to  enable  him,  by  a 
verdict,  to  make  a  ''full  and  fair  disclosure.''  When  he 
applies  a  second  time  for  the  benefit  of  *'the  Act,"  he  is 
to  make  a  clear  conscience,  under  the  penalty  of  a  second 
imprisonment. 

If  the  specification  and  verdict  be  certain,  and  the  de- 
fendant makes  a  disclosure  coming  fully  up  to  it,  still 
if  the  plaintiff  is  able  to  show  any  other  property, 
*virhich  has  been  fraudulently  conveyed,  the  defendant  will 
be  again  imprisoned,  until  he  makes  a  ''full  and  fair  dis- 
closure," which  is  a  condition  precedent  to  his  discharge. 

The  other  ground  is  equally  untenable.  The  Act  doe& 
Bot  allow  a  debtor  to  convey,  with  an  intent  to  defraud, 
land  or  any  other  visible  property  to  the  value  of  one 
cent.  It  provides,  if  the  debtor  has  no  visible  estate,  real 
or  personal,  and  shall  make  oath,  that  he  hath  not  the 
worth  often  dollars  in  any  worldly  substance,  either  in 
debts  owing  to  him  or  otherwise,  over  and  above  his 
wearing  apparel,  &c. ,  and  that  he  hath  not  at  any  time 
since^  his  imprisonment  or  before,  directly  or  indireetly, 
sold  or  otherwise  disposed  of,  any  part  of  his  real  or  per* 
sonal  estate,  to  defraud,  &c. 

This  language  need  only  to  be  read  to  be  understood. 

Peb  Curiam.  Judgment  affirmed. 


32  SUPREME  COURT. 


I 

JOHN  B.  FREEMAN  vs.  JOSHUA  SKINNER. 

AVkiere  A.  contracted  to  deli?«r  to  B.  one  hundred  fish  stands  of  a  eertalu  de* 
scription,  and  upon  tendering  them,  B.  received  fifty,  but  refused  to  receive 
the  other  fifty,  because  they  were  not  made  according  to  the  contract ; 
Mdld,  that  this  receipt  of  the  fifty  stands  did  not  make  B.  responsible  for 
the  other  fifty,  which  were  not  made  acoording  to  the  contract. 

Appeal  from  the  Superior  Court  of  Law  of  Bertie 
County,  at  the  Fall  Term,  1848,  bis  Honor  Judge  BAfLEv 
presiding. 

,  The  plaintiff  agreed  to  make  for  the  defendant  one 
hundred  fish  stands,  and  to  deliver  them  at  Colerain,  a 
fitshery  on  the  Chowan,  between  the  first  and  twentieth  of 
March,  1848,  at  the  price  of  one  dollar  ana  fifty  cents  a 
piece.  The  stands  were  made  and  delivered  within  the 
lime  specified,  and  the  defendant  received  fifty  of  them, 
not  in  person,  but  by  an  agent.  The  case  states  that  the 
stands  were  not  made  agreeably  to  contract,  and  the  de- 
fendant refused  to  receive  the  remaining  fifty. 

His  Honor,  the  presiding  Judge,  instructed  the  jury, 
that  if  the  plaintiff  made  the  stands  according  to  contract 
and  delivered  them  at  Colerain,  within  the  time  specified, 
he  had  a  right  to  recover  the  amount  the  defendant  a- 
greed  to  pay  ;  that  if  they  were  not  made  according  to 
contract,  and  the  defendant  had  received  fifty  of  them 
thctt  they  should  find  a  verdict  for  whatever  they  were* 
worth.  The  jury  found  a  verdict  for  the  plaintiff  for  the 
sum  of  9134  69100,  of  which  8125  w*as  principal. 

Judgment  being  rendered  accordingly,  the  defendant 
appealed. 

BiggSt  for  the  plaintiff. 
Heathy  for  the  defendant. 
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Mash,  J.  There  is  much  want  of  precision  and  olc^ar- 
ness  in  the  statement  of  the  alternative  portion  of  the 
charge.  By  the  rales  of  grammar,  the  last  relative  pro* 
noun  they  ought  to  refer  to  the  next  antecedent,  with 
which  it  is  connected,  that  is,  fifty  stands.  But  such  was 
not  the  understanding  of  the  jury.  If  it  had  been,  they 
could  not  have  given  the  plaintiff  damages  for  a  sum 
exceeding  seventy-five  dollars,  for  that  would  have  been 
the  price  of  fifty  stands,  if  made  agreeably  to  contract ; 
on  the  contrary,  they  have  given  him  one  hundred  and 
twenty*five  dollars  as  the  value  of  the  casks  received  by 
the  defendant.  The  jury  must  have  understood  the  Court, 
as  instructing  them,  that  the  defendant,  by  receiving  a 
part  of  the  stands,  had  made  the  whole  number  his,  and 
was  bound  to  pay  for  the  whole,  although  the  remaining 
fifty  were  not  made  according  to  contract.  That  they 
must  so  have  understood  the  charge,  is  manifest  from  the 
fact,  that  they  allowed  the  plaintiff  damages  to  the 
amount  of  tlSS,  as  the  value  of  the  stands  he  was  bound 
to  pay  for.  Now  they  could  not  have  valued  the  fity 
stands  which  the  defendant  had  taken,  at  that  price,  for 
at  one  dollar  and  fifty  cents  per  stand — the  stipulated 
price — ^they  could  have  been  valued  at  but  seventy- five 
dollars.  But  the  jury  had  said,  that  the  whole  one  hun- 
dred were  defectively  made,  and  not  according  to  the 
contract.  They  must  then  have  valued  the  whole  lot, 
upon  the  principle  that  the  defendant  had,  by  receiving 
fifty  stands,  received  the  whole  and  was  bound  to  pay  for 
the  whole,  what  they  were  worth.  If  it  was  not  the  in* 
tention  of  his  Honor  so  to  charge  them,  he  should  have 
rectified  their  misconception  of  his  meaning  ;  if  he  did  so 
intend,  he  erred  in  point  of  law.  The  stands  were  de« 
livered  at  the  place  and  within  the  time  specified  ;  upon 
inspection,  they  were  found  to  be  made  not  according  to 
the  contract.    The  defendant  might  have  refused  to  re- 
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ceive  any  of  them,  and  the  plaintiff  wonld  have  had  no 
right  to  complain.  Bat  he  did  take  ench  a  portion  of  the 
stands,  as  were  made  nearest  to  his  agreement— refusing 
the  remainder.  This  he  did,  without  objection  from  the 
plaintiff.  The  contract  was  for  one  hundred  stands,  at 
the  price  of  one  dollar  and  fifty  cents  per  stand,  and  not 
for  one  hundred  and  fifty  dollars.  The  stands  were  to  be 
delivered  between  the  first  and  twentieth  of  March. 
Suppose  the  plaintiff  bad  delivered  to  the  defendant  fifty 
of  them  at  one  time,  made  as  he  had  contracted  they 
should  be  made,  and  on  another  day  tendered  fifty  more, 
badly  made,  not  coming  up  to  the  contract,  would  the 
defendant  have  been  obliged  to  receive  them,  though 
badly  made  ?  Certainly  not.  If  by  receiving  the  first 
fifty,  he  was  bound  to  receive  the  last,  it  would  be  be- 
cause,  he  had  precluded  himself  from  refusing  them,  hav« 
ing  already  accepted  them.  The  defendant,  by  receiving 
the  fifty  stands,  did  not  receive  the  other  fifty,  and  is  on- 
ly bound  to  pay  for  them  what  they  were  worth. 
There  was  then  error  in  his  Honor's  charge. 

PsB  Curiam.    Judgment  reversed  and  a  ventre  d€  novo 
Awarded. 
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Tb^  law  rMioiMs  Uiat  •  writ  (as  in  this  ease  on  emeatioB)  iball  Im  nturned 

to  the  Court  mad  not  to  the  Clerk. 
It  if  tme  the  Clerk  it  the  officer  of  the  Court  to  receive  the  writ,  end  what-* 

OTor  may  be  raised  upon  it,  as  his  office  is  the  place,  where  the  records  of 

the  Coart  are  kept  and  preserved. 
If  the  Olerk  will  not  receire  the  retorn,  when  tendersd  to  bini|  the  officer. 

to  diaeharge  hie  daty»  must  return  the  preoept  and  the  money,  if  he  baa 

made  it,  to  the  Court    They  will,  upon  a  proper  rspresentatlon,  make 

such  order,  as  the  case  may  require,  and,  in  a  proper  case,  direct  their 

officer  to  receiye  the  process. 
The  death  of  the  Clerk  dartog  term  time,  is  no  ezonse  for  not  makini^  the 

ntorn* 

Appeal  from  the  Superior  Court  of  Law  of  Davie 
County,  at  the  Fall  Term,  1848,  his  Honor  Judge  Moobk 
presiding. 

Under  the  proeeedings  in  this  case,  the  plaintiff  seek* 
to  recover  from  the  defendant,  who  is  tho  Sheriff  of  Davie 
County,  one  hundred  dollars,  the  penalty  given  by  the  Act 
of  1836,  ch.  109,  sec.  18,  for  not  returning  process.  It 
appears  that  the  plaintiff  recovered  a  judgment  in  the 
Connty  Court  of  Davie,  at  May  Term,  1^45,  against  Na-^ 
than  Hamlin,  upon  which  a  fieri  facias  issued,  retuma] 
ble  to  August  Term  following,  which  in  due  time  came 
to  the  hands  of  the  defendant's  deputy,  who  collected  th» 
money.  Early  in  the  term  of  the  Court,  to  which  the 
writ  was  returnable^  the  plaintiff  applied  to  the  deputy^ 
in  whose  hands  the  process  was,  for  his  money ;  whick 
he  refused  to  pay  to  him.  On  Wednesday  evening  of  the^ 
Term,  the  deputy,  with  the  plaintiff,  went  to  the  Clerk 
of  the  Court,  and  the  former  offered  to  return  the  process 
and  pay  the  money  to  him.  The  Clerk  remarked  he  waa 
then  busy  and  directed  the  plaintiff  to  call  at  his  office 
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the  latter  part  of  the  week  and  he  would  then  receive  his 
money.  At  this  time  no  return  was  endorsed  on  the  exe- 
cution«  The  Clerk  was  taken  ill  on  Friday  evening  and 
died  on  Saturday — on  both  of  which  days,  the  plaintiff 
attended  at  the  Court  House,  to  get  his  money.  On 
the  Monday  follow ing,  the  deputy  stated  he  had  not  re* 
turned  the  Ji»  fa.  During  the  August  Term,  the  plaintiff 
obtained  a  judgment  nisi  for  the  penalty  given  by  the 
Acti  against  the  defendant,  for  not  making  a  due  return 
of  the  writ.  Upon  that  judgment,  the  scu  fa.^  in  this 
case  issued.  On  the  execution  was  endorsed,  *^ August 
Term/'  &c.  To  the  set.  fa.  the  defendant  pleaded  nul 
tiel  recordi  tender  to  the  Clerk  and  refusal,  death  of  the 
Clerk  durin;^  Term. 

The  Court  adjudged  there  was  such  a  record  and  sub- 
mitted the  other  issues  to  the  jury,  instructing  them  to  as* 
certain  from  the  evidence  whether  the  defendant  did  re- 
turn the  execution  in  due  time,  as  he  was  required  by 
law.  If  they  fo^nd  he  had  done  so,  the  plaintiff  was  not 
entitled  to  recover.  The  jury  were  further  instructed 
that  the  offer  by  the  deputy  to  return  the  execution  to  the 
Clerk,  on  the  Wednesday  evening  of  the  Court,  was  not 

• 

sufficient  to  discharge  him  from  the  penalty,  unless  the 
plaintiff  had  agreed  to  enlarge  the  time,  within  which  the 
sheriff  was  required  by  law  to  make  the  return.  If  the 
plaintiff  had  so  agreed,  the  defendant  was  entitled  to  their 
verdict.  The  jury  found  a  verdict  in  favor  of  the  plaintiff, 
and  the  defendant  appealed  from  the  judgment  thereon. 

• 

Rufus  Barringerf  for  the  plaintiff. 
Lillingtorij  for  the  defendant. 

Nabh.  J.  We  do  not  concur  with  his  Honor,  the  pre* 
siding  Judge,  in  the  charge  he  gave  to  the  jury.  In  the 
first  part  of  it,  he  submits  to  them  to  ascertain  whether 
the  process  had  been  duly  returned  according  to  law. 
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The  defendant  had  not  tendered  such  a  plea.  If  he  had* 
it  would  have  been  the  province  of  the  jury  to  ascertain 
the  existence  of  the  facts  relied  on  as  constituting  a  re- 
t4]m,  and  the  duty  of  the  Court  to  instruct  them»  as  to 
their  sufficiency  in  law  to  have  that  efifect.  So,  with  re- 
spect to  the  other  portion  of  the  charge.  The  jury  was 
instructed,  if  the  plaintiff  had  concluded  to  enlarge  the 
time,  within  which  the  defendant  was  to  make  his  re* 
turn»  it  would  be  a  discharge.  There  was  no  such  de- 
fence made  by  the  pleas.  These,  however,  are  errors,  if 
they  be  such,  which  operate  no  injury  ^to  the  defendant ; 
for.  from  the  case  agreed,  the  plaintiff  is  very  clearly  en- 
titled to  judgment  against  him  according  to  his  scL  fa. 

We  are  entirely  satisfied,  that  neither  of  the  pleas  to 
the  country  can  avail  the  defendant.  The  first  is,  that 
he  had  tendered  the  execution  to  the  Clerk,  who  had  re- 
fused to  receive  it;  the  second,  that  the  Clerk  died  dur* 
ing  the  term,  meaning,  we  presume,  that,  in  consequence 
thereof,  he  was  unable  to  make  a  return.  To  these  pleas, 
the  plaintiff  might  and  ought  to  have  demurred.  If  true^ 
they  were  no  answer  to  the  charge.  The  law  requires 
that  the  writ  shall  be  returned  to  the  Court  and  not  to  the 
Clerk.  The  language  of  the  Ji.  fa.  is,  "and  have  you 
the  said  moneys,  besides  your  fees  for  this  service,  before 
our  said  Court  to  be  held,  4*c.  on  &c.,  and  have  you  (hen 
and  there  this  writ."  The  precept  then  is  to  be  returned 
to  the  Cow%  from  which  it  issued,  and  not  to  the  Clerk. 
It  is  true  the  Clerk  is  the  officer  of  the  Court  to  receive 
the  writ,  and  whatever  may  be  raised  upon  it,  as  his 
office  is  the  place  where  the  records  of  the  Court  are  kept 
aind  preserved.  If  the  Clerk  will  not  receive  the  return, 
when  tendered  to  him,  the  officer,  to  discharge  his  duty, 
must  return  the  precept  and  the  money,  if  he  has  made 
it,  to  the  Court.  They  will,  upon  a  proper  representation , 
make  such  order,  as  the  case  may  require,  and  in  a  pro- 
per case,  direct  their  officer  to  receive  the  process.    That 
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this  is  80  is  shown  by  the  faot»  that  if,  as  in  this  casey  the 
Clerk  should  saddenly  die*  it  would  exonerate  the  sheriff 
from  making  any  returns  whatever,  until  another  Cleric 
should  be  chosen — thereby  much  loss  might  be  sostained^ 
not  only  by  plaintiflTs  in  execution,  but  by  other  suitor?. 
Neither  then  was  the  tender  to  the  Clerk,  and  bis  refasal 
to  receive  the  process,  a  due  return  by  the  derendant,  nor 
was  his  death  any  excuse. 

Per  Curiam.  Judgment  affirmed. 


THB  STATE  vt.  JAMES  A.  JONES. 

An  iDdiclmeDt,  which  chargMthat  '^A.  B.  latei  4te.i  at,  &c.,  wilh  force  aod 
arms,  on  3tc.|  did  publicly  curae  and  swear  and  take  the  name  of  Al- 
mighty God  in  vain,  for  a  long  time,  to- wit :  for  the  space  of  two  hoarsi  to 
the  common  nnisanee  of  all  the  citizens  of  the  Slate,  and  against  the  peaoa 
and  dignity  of  the  State,"  cannot  be  supported. 

To  render  the  ofienee  of  profane  swearing  indictable,  the  acts  most  be  so  re- 
peated and  so  public,  as  to  become  an  annoyance  and  inconvenience  te  the 
public,  for  then  they  constilnte  a  public  nuisance. 

It  is  not  sufficient  to  the  conviction  of  a  defendant  in  snch  an  indictment,  that 
the  State  shonld  shew  by  its  evidence,  that  the  defendant  has  been  guilty 
of  a  nuisance ;  the  indictment  most  chaige  it ;  it  roust  set  forth  epecially 
the  whole  fact  with  each  certainty^  that  the  Court  may  be  able  to  Bte, 
judicially,  that  it  rests  on  sufficient  grounds  Nor  will  it  be  sufficient,  if 
the  indictment  charges,  that  the  acts  were  done  **to  the  common  nuisance 
of  all  the  good  ciliiene  of  the  State,"  unleaa  the  facta  so  obarged  MDomt 
in  law  to  a  nuisance. 

The  cases  of  the  Siatt  v.  Ellar,  1  Dev.  207,  StaUr.  Deb€rry,5  Ire.  371, 
State  V.  Waller,  Z  Mur.  239,  State  v.  Brown,  3rd  Mar.  234,  and  State 
V.  BaUtetn,  1  Dev.  4*  Bat.  195,  cited  and  approved. 


Appeal  from  the  Superior  Court  of  Law  of  Rockingbam 
County,  at  the  Fall  Term,  1848,  his  Honor  Judge  Calo* 
WELL  presiding. 


DECEMBER  TERM.  1848.  39 


6UU  V,  Joofls. 


This  was  an  indiotment  for  a  oommon  nuisance.  It 
appeared  on  the  trial  of  this  proseeation,  that  a  qaanrel 
took  place  in  Madison,  a  village  of  Rockingham,  between 
the  defendant  and  another  individual;  that  the  defendant 
was  drinking,  and  after  the  quarrel  and  separation  of  the 
partfea,  he  cursed  and  swore  in  a  loud  tone  of  voice  for 
■erne  time — ^that  he  used  very  profane  language,  calling 
the  name  of  Almighty  God  in  vain — that  his  especial 
abuse  was  directed  at  the  individual  in  questioui  and  his 
family«~that  the  house  of  the  said  individual  was  situa- 
ted two  hundred  yards  from  where  the  defendant  was— - 
that  the  said  individual  and  his  family  were  disturbed 
thereby — that  so  loud  was  the  cursing  and  profane  swear* 
ing  of  the  defendant,  he  Was  heanl  throughout  the  said 
village,  and  that  his  conduct  was  well  calculated  to  dis- 
turb the  citixens  thereof. 

The  Court  charged  the  Jury,  if  they  believed  the  wit* 
Besses,  they  ought  to  convict  the  defendant.  The  jury 
returned  a  verdict  of  guilty.  The  defendant  moved  for 
9L  new  trial,  because  of  misdirection,  which  was  refused. 
Judgment  was  pronounced  and  the  defendant  appealed* 

Attorney  Oeneral^  for  the  State. 
No  eonnsel  for  the  defendant. 

Nash,  J«  The  indictment  in  this  case  charges,  *Hhat 
James  A.  Jones,  late  of,  4^e.,  at  &.,  with  force  and  anns 
in  said  County,  on  the  25th  day  of  March,  1848,  did  pub* 
lidy  curse  and  swear  and  take  the  name  of  Almighty 
God  in  vain,  for  a  long  time,  to*wit :  for  the  space  of  two 
konrs,  to  the  eommon  nuisance  of  all  the  oitizens  of  the 
StatCf  and  against  the  peace  and  dignity  of  the  State.'' 
The  indiotment  further  charged  the  defendant  with  go* 
ing  armed  with  a  loaded  gun,  during  the  same  time.  The 
defendant  was  convicted. 

For  single  acts  of  profane  swearing,  the  laws  of  this 
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State  have  provided  a  remedy,  whioh  i8,1>y  the  legisla- 
tive power,  deemed  adequate  to  its  panishment,  to«wit : 
a  fine  for  each  act,  to  be  imposed  by  a  single  magistratey 
upon  conviction  before  him.  Rev.  StaL  Ch.  118,  Sec.  £• 
To  render  the  crime  indictable,  the  acts  must  be  so  re- 
peated and  public,  as  to  become  an  annoyance  and  in- 
convenience to  the  public,  for  they  then  eonstitute  a  pub- 
lic nuisance.  State  v.  Ellar^  1  Dev.  207.  State  v.  Df • 
berry,  5  Ire.  371.  The  perpetration  is,  in  that  case,  sub- 
ject to  an  indictment.  Thus,  if  a  man  is  an  habitual  pro- 
fane swearer  and  indulges  in  the  vice  in  public,  so  as  to 
become  an  annoyance  and  inconvenience  to  the  public, 
in  the  language  of  Chief-Justice  Taylor  in  Ellar^s  case, 
or  to  become  inconvenient  and  troublesome,  in  that  of 
Judge  Gaston  in  Baldwin's  case,  I  Dev.  &  Bat.  197,  he 
commits  an  offence  against  the  criminal  law  and  is  in- 
dictable. State  V.  Waller.Z  Mur.229.  But  it  is  not  sufficient 
to  the  conviction  of  the  defendant,  that  the  State  should 
show  by  its  evidence  that  the  defendant  has  been  guilty 
of  a  nuisance — the  indictment  must  charge  it — it  must 
set  forth  specially  the  whole  fact,  with  such  certainty 
that  the  Court  may  be  able  to  see,  judicially,  that  it  rests 
on  sufficient  grounds.  Nor  will  it  be  sufficient,  if  the  bill 
charges,  tbat  the  acts  were  done  'Ho  the  common  nui- 
sance of  all  the  good  citizens  of  the  State,"  unless  the 
acts  so  charged,  in  law,  amount  to  a  nuisance.  This  is 
shown  by  the  authorities,  before  referred  to.  In  Waller's 
ease,  the  charge  was,  that  the  defendant  'was  a  common, 
gross,  and  notorious  drunkard,'*  &c ,  and  '*on  divers  other 
days  and  times,''  &;c.,  "got  grossly  drunk  and  committed 
open  and  notorious  drunkenness."  Judgment  was  ar- 
rested, because  drunkenness  becomes  amenable  to  the 
municipal  law  as  a  crime,  only  when  it  is  practised  open- 
ly and  in  the  view  of  the  public,  which  was  not  charged 
in  the  indictment.  The  case  of  Ellar,  is  a  stronger  one, 
and  more  directly  in  point.    There,  the  charge  was,  that 
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the  defendaDt,  being  an  evil  disposed  person,  "did,  in  tbe 
pablic  street  of  Jefferson,  profanely  curse  and  swear  and 
take  the  name  of  Almighty  God  in  vain,  to  the  evil  ex* 
ample,^  &c.,  and  "to  the  common  nuisance  of  the  good 
citizens  of  the  State."  There  the  judgment  was  reversefd# 
because  the  indictment  did  not  charge^  that  the  defendant 
was  a  common  profane  swearer,  and  did  not  set  forth 
acts,  amounting  to  a  common  nuisance.  This  decision 
took  place  in  1837,  and  has  ever  since  been  followed  aitd 
considered  as  sound  and  correct.  It  has  been  repeatedly 
decided  by  this  Court,  that  profane  swearing  19  not  pun^ 
ishabie  by  indictment^  in  this  State,  when  committed  id 
single  acts ;  but  to  make  it  so,  it  has  been  intimated  by 
several  Judges,  it  must  be  perpetrated  so  publicly  and 
repeatedly,  as  to  become  an  annoyance  and  inconvenience 
to  the  citizens  at  large.  State  v.  Broum,  3  Mur.  224« 
State  V.  Baldwin^  1  Dev.  &  Bat.  195.  In  the  case  before 
us,  the  indictment  does  not  charge  the  defendant  with  be^ 
ing  a  common  and  notorious  profane  swearer.  Neither 
do  the  acts  set  forth  in  themselves  imply,  necessarily,  that 
they  were  done  in  public,  so  as  to  be  an  annoyance  to 
the  citizens  at  large.  For  any  thing  appearing  on  the 
indictment,  in  connection  with  this  charge^  the  cursing 
and  swearing  might  have  been  on  the  public  highway, 
and  not  in  the  hearing  of  any  person  whatever.  We 
have  seen  that  the  word  public  or  publicly,  will  not  sup« 
ply  the  averment  of  the  presence  of  people  to  be  annoyed^ 
for  if  the  act  complained  of  can  be  considered  free  frooi 
legal  guilt,  it  shall  be  so  considered,  until  the  contrary  is 
made  to  appear.  We  consider  the  act,  set  forth  in  the 
indictment,  as  coming  under  the  statute  punishing  pro^ 
fane  swearing  by  a  penalty. 

The  indictment  further  charges,  that  the  defendant  "did 
then  and  there  go  armed  with  and  carry  a  certain  gun, 
loaded  with  powder  and  lead,  to  the  great  terror  of  alt 
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tbe  good  citizens  then  and  there  assembled.''  Upon  tbig 
charge  no  evidence  was  given. 

The  appeal  in  this  case  was  for  error,  in  the  charge  of 
his  Honor,  the  presiding  Judge.  For  the  same  reason, 
upon  which  we  have  held  the  indictment  insufficient,  we 
must  hold  the  evidence  did  not  establish  an  indictable 
offence. 

Judgment  must,  therefore,  be  reversed  and  a  ventre  (2e 
fio»o  awarded. 

PsK  CumiAM.        Ordered  to  be  certified  aecordingly. 


K.  W.  AHRINQTON  v«.  BENJAMIN  SCREW& 

A  l^gsey  ia  tb«  hmnd»  of  aa  exteotori  dM  to  a  married  womaa,  cannot  bo 
altaohod  for  a  debt  of  the  husband.    It  w  not  hie  antil  he  reducee  it  into 


FroooH  of  ettacbment  operatee  only  on  racb  intereete  of  tbe  debtor,  as  exist 
at  the  time  it  is  servedt  and  not  on  sncb  as  may  aflerwerds  nrise. 

The  cases  of  Osnfry  y.  Wagit^f,  3  Dev.  270,  and  Flynn  ▼.  Waiiam9, 1 
Ire.  509,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Nosh 
County,  at  the  Fall  Term,.  1848,  his  Honor  Judge  Dick 
presiding. 

This  is  an  action  of  debt,  commenced  by  original  at- 
tachment. The  case  is  this.  Peter  Arrington,  deceased, 
bequeathed  the  sum  of  8300  to  each  of  his  grand  children^ 
Mary  Drake,  Adeline  Drake,  Richard  Drake,  and  Mourn- 
ing Screws,  the  wife  of  the  defendant,  with  the  following 
limitation  over :  ''It  is  my  will,  if  either  of  my  said  grand- 
children die  without  leaving  issue,  then  the  property 
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given  to  such  one,  be  equally  divided  between  the  8ur« 
vivonu''  The  legacies  were  paid  to  the  grand-children 
respectively;  and  afterwards  Adeline  died  intestate, 
without  having  had  issae,  and  leaving  the  others  sarviv* 
ing,  and  Kelly  Rawls  became  her  administrator,  and 
received  assets  to  a  greater  value  than  0300  ;  and,  being 
summoned  as  a  garnishee  in  this  suit,  he  stated  the  above 
ease  in  his  garnishment.  _ 

The  plaintiff  moved  for  the  condemnation  of  one  third 
part  of  the  sum  towards  the  satisfaction  of  his  recovery ; 
but  the  motion  was  refused  and  the  garnishee  discharged; 
)aDd  the  plaintiff  appealed. 

MilleTf  for  the  plaintiff. 

B.  jF.  MoarCf  for  the  defendant. 

RurnN,  C.  J.  The  Court  concurs  in  the  opinion  of  his 
Honor.  An  attachment  may  be  served  in  the  hands  of 
any  person  indebted  to  the  defendant  or  having  any  of 
his  effects.  But  this  interest  of  Mrs.  Screws  in  the  hands 
of  her  sister's  administrator,  is  not  a  debt  to  the  defes^ 
dant,  her  husband,  but  belongs  to  him  and  her  in  her  right. 
It  cannot  become  his,  but  by  reducing  it  into  possession* 
Regarding  this  interest  as  a  debt,  there  is,  then,  an  in- 
consistency in  attaching  it  as  a  debt  to  the  husband  ^ 
since,  which  outstanding,  it  cannot  legally  be  his.  He 
might,  indeed,  release  the  demand,  or  assign  it  in  Equity ; 
but  unless  he  collects  the  money  or  disposes  of  the  in* 
terest,  the  right  of  the  wife  continues  and  would  survive 
to  her  or  her  representative.  He  could  not  recover  it  in 
his  own  name ;  and  it  follows,  that  it  cannot  be  attached 
as  a  debt  to  him.  Process  operates  only  upon  such  in- 
terests of  the  debtor  as  exist  at  the  time  it  is  served,  and 
not  on  such  as  may  afterwards  arise.  Gentry  v.  Wagstaff^ 
d  Dev.  270.    Flynn  v.  Williams,  1  Ired.  500. 

Pn  CoRiXM.  Judgment  affirmed. 
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WARREN  HARPER  vs  JAMES  M.  DAVIS. 

Where  more  damagee  are  recovered  than  are  demanded,  the  p1aiutifl*will  be 
permitted  to  remit  the  excess,  and  have  judg;meat  for  the  proper  anuDf  oa 
paying  the  costs  of  this  Court. 

The  case  of  Williamson  t.  Canady,  3  Ired.  349,  cited  and  approred. 

Appeal  from  the  Superior  Court  of  Law  of  Duplin 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge  Dick 
presiding. 

The  case  began  by  warrant  before  a  Justice  of  the 
Peace  for  "the  sum  of  twelve  dollars  due  by  assumpsit.^ 
Upon  non-assumpsit,  the  verdict  was  for  the  plaintiff* 
and  the  damages  assessed  to  $12  for  principal  money, 
and  for  interest  91  50;  and  from  a  judgment  accordingly 
the  defendant  appealed. 

The  defendant  excepted  to  the  instructions  to  the  jury; 
bat  it  is  not  material  to  state  the  point,  as  his  counsel 
abandoned  it  here,  and  moved  to  reverse  the  judgment 
because  there  was  an  excess  of  damages  recovered  above 
those  demanded.  On  the  part  of  the  plaintiff,  there  is  a 
motion  to  remit  the  excess,  and  to  have  judgment  for  the 
residue. 

Strange,  for  the  plaintiff. 
D.  Reid,  for  the  defendant. 

RuFPiN,  C.  J.  The  case  of  WilUainson  v.  Canady^  3 
Ire.  343,  is  in  point  for  the  plaintiff,  on  the  payment  of 
costs  in  this  Court.  Besides  the  reason  there  given,  it 
is  substantially  doing  only  what  the  Court  would  h% 
bound  to  do  on  the  motion  of  the  defendant.  For,  if 
damages  be  improperly  assessed,  as,  for  examploi  in  a 
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popular  action,  the  jadgment  may  be  rightly  reversed  for 
the  penalty,  without  the  damages ;   and,  if  rendered 
for  both  debt  and  damages,  upon  error  brought,  the  jndg* 
ment  is  not  reversed  in  toto  and  judgment  arrested,  for 
the  incongruity  between  the  declaration  and  the  verdict; 
but  it  is  reversed  as  to  the  damages  only,  with  costs  in 
the  Court  of  error,  and  affirmed  for  the  debt  and  the  costs 
in  the  Court  below.    Frederick  v.  Lookup^  Bur.  Rep.  2018. 
The  reason  is,  that  tho  higher  Court  is  to  give  such  judg- 
ment as,  upon  the  whole  record,  ought  to  have  been  given 
in  order  to  terminate  the  litigation  according  to  the  right 
apparent  between  the  parties.    That  is  the  jurisdiction  of 
this  Court  under  the  Statute ;  and  therefore  the  judgment 
of  the  Superior  Court  must  be  reversed  as  to  the  sum  of 
•1  50,  assessed  damages  above  the  sum  demanded  in  the 
warrant,  with  costs  in  this  Court,  and  affirmed  for  the 
sum  of  812,  thus  demanded,  and  all  the  other  costs. 

Pbb  Curiam.  Judgment  accordingly. 


JOHN  C.  McKENZIE  v$.  ALEXANDER  UTTLE. 

Tbe  only  jarodiction  conferred  on  this  Court  in  casM  at  common  Uv  is  ap- 
pellate, after  a  jadgment  in  the  Superior  Court.  Where  there  has  been 
no  snoh  judgment,  tbe  cause  will  not  be  entertained  in  this  Court 

Case  transmitted  from  Anson  Superior  Court  of  Law, 
at  the  Spring  Term,  1839. 

This  is  an  action  of  debt  on  an  award  made  on  the  sub- 
mission of  the  intestate  Jennings,  to  which  the  defendant 
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pleaded  the  general  issue.  He  afterwards  pleaded  a 
special  plea,  since  the  last  continuance,  to  which  the 
plaintiff  demurred.  Without  any  trial  of  the  issue  or  any 
judgment  on  the  demurrer,  the  parties  agreed  to  send  the 
case  to  this  Court  for  decision  on  the  demurrer,  and  on 
certain  agreed  facts. 

No  counsel  for  the  plaintiff. 
Winsionf  for  the  defendant. 

RuFFiN,  C.  J.  The  only  jurisdiction  conferred  on  this 
Court,  in  cases  at  eoromon  law,  is  appellate,  after  a  judg« 
ment  in  the  Superior  Court.  The  present  cause,  there* 
fore,  cannot  be  entertained ;  but  the  parties  must  proceed 
in  the  case  remaining  in  the  Superior  Court.  Each  party 
will  pay  bis  own  costs  in  this  Court. 

Per  Curiam.  Judgment  accordingly. 


CHARLES  DVrrY  vs.  SLUAU  MURRILL,  J«. 

Oar  Act  of  Anembly  in  relation  to  Replevin,  Rev.  Stat  ch.  101,  doea  nol 
repeal  nor  supersede  the  common  law  remedy  of  replevin. 

At  the  common  law,  an  action  of  rephsTin,  codM  only  be  maintained  in  eases 
•f  actual  taking.  Under  our  Sutnte,  taking  is  net  neeessary  to  entitle  th* 
party  iojored  to  his  reiaedy. 

Appeal  from  the  Superior  Court  of  Law  of  Onslow 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge  Dick 
presiding. 

This  is  an  action  of  replevin  brought  to  recover  a  slave. 
The  plaintiff,  in  taking  out  his  writ,  did  not  make  any 
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affidavit,  as  reqaired  bj*  the  Act  of  1836.  Rev.  Stat.  Ch. 
lOly  Sec.  1.  For  this  cause,  on  the  motion  of  the  defen- 
dant, the  presiding  Judge  ordered  the  caose  to  be  dis- 
missed, and  the  plaintiff  appealed. 

No  counsel  for  the  plaintiff. 

W,  A.  Wright^  for  the  defendant 

Nash,  J.  The  error,  into  which  his  Honor  was  be« 
trayed,  consisted  in  considering  the  proceedings  as  insti- 
tuted under  the  Act  of  1836,  when,  in  truth,  it  is  a  pro- 
ceeding at  common  law,  in  which  no  affidavit  is  required. 
The  Act  does  not  repeal  the  common  law  action,  nor  su- 
persede it,  but  simply  applies  the  remedy  by  replevin  to 
cases,  to  which  it  did  not  before  extend.  By^  the  common 
law,  a  taking  by  the  defendant  was  necessary  to  author- 
ise this  remedy,  and  such  is  the  language  of  the  writ ; 
it  is,  *'we  command  you,  that  justly  and  without  delay, 
you  cause  to  be  replevied  the  cattle  of  B.  which  D.  took 
and  uiyustly  detains,**  &c.  ist  Fitz.  N.  B.  6S.  Without 
a  trespass  by  the  defendant,  the  writ  could  not  be  used. 
If  the  defendant  came  into  possession  by  bailment,  the 
plaintiff  was  driven  either  to  his  action  of  trover  or  de- 
tinue. By  the  latter  alone,  the  possession  of  the  property 
detained  could  be  regained,  and,  even  then,  after  much 
delay,  and  subjecting  the  plaintiff  often  to  inconvenience 
and  loss,  which  the  tardy  recovery  would  not  compensate. 
Much  the  most  valuable  portion  of  the  personal  property, 
owned  by  individuals  of  this  State,  consists  of  slaves,  who, 
by  artful  and  designing  men  having  or  pretending  a  claim 
of  right,  can  be  induced  to  leave  the  possession  of  tha 
proprietor  and  go  into  that  of  bis  opponent.  To  such  a 
ease  the  common  law  remedy  by  replevin  could  not  ap- 
ply, because  the  defendant  had  not  taken  the  slave  ;  he 
did  but  detain  him.  It  was  the  intention  of  the  Legisla- 
ture to  remedy  this  evil  by  giving  this  writ,  whereby  the 
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plaintiff  might  more  speedily  and  surely  regain  the  pos- 
session  of  his  property.  The  words  of  the  Act  are  very 
broad»  '^replevin  for  slaves  shall  be  held  and  deemed  sus« 
tainable  in  all  cases,  &c  ,  where  actions  of  detinae  and 
trover  are  now  proper/'  It  is  unnecessary  to  inquire 
here,  whether  these  words,  broad  as  they  are,  can  em* 
brace  every  case,  in  which  actions  of  detinue  or  trover 
for  a  slave  may  be  sustained.  It  is  sufficient  for  our  pre« 
sent  purpose,  to  show  that  the  Act  cf  1836  was  intended^ 
not  to  repeal  the  common  law  remedy  of  replevin  in  such 
cases,  but  to  apply  if,  when,  by  the  common  law,  it  could 
not  be  used.  The  writ,  in  this  case,  is  not  issued  under 
the  Act ;  if  it  had  been,  the  affidavit,  required  in  the  pro- 
viso to  the  first  section,  would  have  been  necessary,  and 
his  Honor  would  have  been  right  in  holding,  that  the 
plaintiff's  proceedings  could  not  be  sustained;  but  it  is  at 
common.  'The  writ  is  "then  and  there  to  answer  the 
said  Charles  Duffy,  of  the  taking  and  detaining,"  &;c. 
This  is  the  language  of  the  writ,  as  set  forth  in  the  Natura 
Brevium.  A  taking  is  charged,  and  without  proving  it 
on  the  trial,  the  plaintiff  cannot  entitle  himself  to  a  ver- 
dict, if  the  defendant  pleads  non  cepit  Cummins  v.  Afc- 
GiH,  2  Mur.  357. 

Per  Curiam.    Judgment  reversed  and  a  venire  de  novo 
awarded* 
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When  the  dacYarationi  of  ooe,  slle^  to  ba  an  agent,  are  offered  to  be  gifott 
in  evidenee»  it  ie  inoumbent  on  the  J  edge  to  determine,  at  leaat  ee  far  an  to 
aayi  whether  there  ie  raeh  prima  facie  evtdenoe  of  agenoy>  aa  to  render 
the  acta  and  declaratione  of  the  proposed  witness  thoee  of  the  plaintiff 

It  is  the  province  of  the  Coart  to  pass  on  every  question  of  the  admissibility 
of  evidence. 

Merely  eerring  a  warrant  for  debt,  issued  by  a  Joetlee,  ie  no  eridenoe  thai 
tlie  olBoer  wae  the  agent  of  the  plaintiff  in  tlie  warrant. 

Inhere  there  are  more  pleae  than  one,  and  the  jnry  find  on  them  all,  and 
error  is  alleged  in  the  charge  of  the  Conrt  only  as  to  one,  thie  Conrt  must 
affirm  the  jodgment  below. 

The  easce  of  WiUiam$  t.  WiUiamaon,  6  Ire.  981,  BuUaek  vs.  BuUoei,  3  Dev 
SCO,  and  Manitey  v.  Baaiingp  1  Dev.  3,  cited  and  approved. 


Appeal  from  Moore  Saperior  Coart  of  Law,  at  the 
Special  Term,  in  the  Spring  of  1848,  his  Honor  Jadge 
Sbttlb  presiding. 

In  April,  1838,  a  warrant  was  brought  in  the  name  of 
Archibald  Manroe,  gaardian  of  the  infant  children,  4'o.f 
and  to  the  nse  of  Cornelius  Dowd,  trustee,  &e^  against 
William  Barrett  and  others,  for  949  and  interest,  due  by 
note.  It  was  executed  by  one  Hedgepeth,  a  deputy  she* 
riff,  and,  on  the  5th  of  May  following,  judgment  was 
rendered  against  Barrett,  and  staid  on  the  14th  of  the 
same  month.  The  present  suit  was  commenced  on  the 
15th  of  December,  1843,  by  warrant  on  the  above  men* 
tioned  judgment.  The  pleas  were  nil  debet,  payment, 
plene  adminUtravit.  Upon  the  trial  in  the  Saperior  Coarf, 
a  witness  for  the  defendant  deposed,  that  he  was  a  con* 
stable  in  1838  in  Moore  County,  (where  the  parties  lired,) 
and  that  in  the  latter  part  of  the  year,  one  Sowell  de- 
livered to  him  some  papers  against  Barrett,  which  Sowell 
said  he  got  from  Hedgepeth,   who  was  then  sick :  thM 
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he,  the  witness,  took  a  negro  on  the  papers  and  commit- 
ted  him  to  jail,  and  either  returned  the  papers  to  Hedge- 
peth  or  left  them  with  the  jailor.  He  could  not  now  sayt 
that  the  judgment  now  sued  on  was  one  of  the  papers; 
and  it  did  not  appear  that  any  execution  had  ever  issued 
on  it,  nor  that  Hedgepeth  ever  had  the  judgment  in  his 
possession.  The  witness  further  stated,  that  in  a  short 
time  afterwards,  Barrett  had  the  negro  agnin  in  posses- 
sion ;  and  that  early  in  1839,  Hedgepeth,  after  selling  a 
wagon  belonging  to  Barrett,  said  that  he  had  collected  a 
great  deal  of  money  from  Barrett,  and  had  received  all 
the  debts  he  had  against  him,  and  that  soon  afterwards 
Hedgepeth  left  this  State.  The  counsel  for  the  plaintiff 
objected  to  the  declarations  of  Hedgepeth,  because  he 
was  not  the  plaintiff's  agent,  and  had  no  authority  to  re« 
ceive  this  money.  Upon  cross-examination,  the  witness 
said,  that  he  had  no  knowledge  that  Hedgepeth  ever  had 
the  original  judgment,  or  had  any  thing  to  do  with  the 
matter  further  than  to  serve  the  warrant,  as  appeared 
from  his  return  on  it.  The  Court  admitted  t;he  evidence; 
and  then  instructed  the  jury,  that  if  they  were  satisfied^ 
that  Hedgepeth  had  received  the  debt  under  an  executioUv 
or  as  the  agent  of  the  plaintitF,  they  should  find  for  the 
defendant.  The  Court  then  submitted  the  question  of 
agency  to  the  jury  with  directions,  that  Hedgepeth's  en- 
dorsement on  the  warrant  was  not,  of  itself,  sufficient  to 
establish  his  agency  ;  but  that  if  they  found  it  from  all 
circumstances,  their  verdict  should  be  for  the  defendant ; 
if  otherwise,  then  they  should  disregard  his  declaration, 
and  find  for  the  plaintiff. 

The  jury  found  on  all  the  issues  for  the  defendant,  and 
the  plaintiff  appealed  from  the  judgment. 

Kellj/Jovthe  plaintiff. 

Mendenhall  and  Iredell,  for  the  defendant. 
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RuFFiK,  C.  J.  The  evidence  set  forth  in  the  exception, 
and  the  questions  made  upon  it,  related  altogether  to  the 
plea  of  payment,  and  it  is  to  be  regretted,  that  the  form 
of  the  verdict  does  not  allow  a  decision  to  be  made  ex* 
clasively  on  those  questions,  as  the  Court  is  of  opinion, 
that  the  decision  in  the  Superior  Court  was  erroneous. 
Upon  the  objection  to  the  competency  of  Hedgepeth's  de« 
clarations,  it  was  incumbent  on  the  Judge  to  determine;, 
at  least,  so  far  as  to  say,  whether  there  was  such  prima 
facie  evidence  of  agency  as  to  render  the  acts  and  decla- 
rations of  Hedgcpeth  those  of  the  plaintiff.  1  Phil.  Ev. 
103.  Roberts  v.  Gresley,  3  Carr  v.  Payne  380.  It  is 
the  province  of  the  Court  to  pass  on  every  question  of 
the  admissibility  of  evidence.  But  supposing  the  submit- 
ting the  question  to  the  jury  to  imply  a  decision,  that  there 
was  such  prima  facie  evidence  of  agency,  then  that  de- 
cision seems  to  us  to  be  erroneous  also.  There  is  no  evi- 
dence of  an  authority  in  Hedgepeth  to  receive  the  money. 
He  served  the  warrant ;  and  that  is  all.  It  does  not  ap- 
pear, that  he  ever  had  in  his  hands  the  bond  on  which 
the  warrant  wa?  brought,  nor  that  he  held  the  judgment, 
when  rendered  ;  and  it  is  expressly  stated,  that  no  execu- 
tion was  issued  on  it.  The  case  on  this  point  is  exactly 
that  of  Williams  and  High  v.  Williamson,  6  Ire.  281«  In- 
deed, the  jury  were  told,  that  the  service  of  the  warrant 
was  not  sufficient  to  establish  the  agency.  Yet,  it  was 
left  to  them  to  find  it  upon  *'all  the  circumstances,''  when 
there  was  no  other  circumstance  relevant  to  the  point 
The  witness  spoke  of  "some  papers"  delivered  to  him  by 
one  Sowell,  which,  be  said,  he  got  from  Hedgepeth.  But 
Soweirs  declaration  was  not  competent  to  establish  that 
fact,  and,  besides,  the  witness  could  not  say  that  those 
papers  had  any  thing  to  do  with  this  claim.  There  was, 
then,  no  evidence  that  Hedgepeth  collected  this  debt,  nor 
that  he  was  authorised  to  collect ;  and  the  judgment 
would  be  reversed  it  that  were  the  whole  case. 
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Bot  the  jury  foand  all  the  issues  for  the  defendant,  as 
well  those  on  nil  debet  and  plene  adminittravitf  as  on  the 
plea  of  payment.  Whatever  error  may  have  occarred  in 
renpect  Xjo  the  last  issue,  was  harmless.  The  other  two 
pleas  constitute  independent  bars ;  and  no  error  is  sug- 
gested in  them.  Therefore,  according  to  the  cases  of 
BuUock  y.  Bullock,  3  Dev.  260,  and  Morrisey  v.  Buntings 
\  Dev.  8,  the  judgment  must  be  affirmed. 

Fbr  CuaiAM.  Judgment  affirmed. 


*  ABNER  COLTRAINE  v«.  JOSEPH    SPURGIN.  ADM*R,  k.c. 

A.  broDghi  a  rait  on  a  nole,  in  which  B.  ww  the  priacipal,  and  C.  sDrety. 
B.  was  dead  and  the  suit  was  against  his  administrator  and  C.  At  the  re« 
tnrn  term  A.  entered  anoZie  prosequi  a(|;ainst  the  administrator  of  B.  and 
took  judgment  against  C.  alone.  C.  having  paid  the  debt,  brought  suit 
against  the  administrator  of  B.,  who  in  the  meantime  had  disbursed  all  the 
a»eta  in  the  payment  of  other  debU  of  equal  dignity  with  that  of  A  Hel^, 
that  the  administrator  of  B.  had  committed  no  devastavit  as  regarded  C, 
that  C.  as  a  surety,  had  no  further  rights  than  A.  had  possessed,  and  A. 
having  relinguished  his  lien  upon  the  assets  of  B.  by  discontinuing  his  snit 
against  his  administrator,  the  rig'ht  of  the  surety,  as  the  substitute  of  bia 
prineipal,  to  obtain  priority,  could  only  aocrue  from  the  commeBcament  ot 
action  agaiaat  the  administrator  of  B. 


Appeal  from  the  Superior  Court  of  Law  of  Randolph 
County,  at  the  Fall  Term,  1848,  his  Honor  Judge  Cald« 
WELL  presiding. 

The  following  case  agreed  was  submitted  to  the 
Court. 

Jesse  Harper  held  a  note  on  defendant's  intestate  as 
principal,  and  plaintiff  as  security,  on  which  suit  was 


DECEMBER  TERM.  1848.  «3 

ColtmUie  V,  Spnrgin* 

broaght  against  defendant  and  plaintiflT;  and  the  writ,  ex* 
•cuted  on  both,  returned  to  Randolph  Coanty  Court,  at 
May  Term,  1843.  The  defendant,  on  return  of  said  writt 
had  assets  sufficient  to  pay  said  debt,  but  craved  nine 
months  before  pleading.  Whereupon  the  said  Harper 
discontinued  as  to  the  defendant,  and  at  August  Ternot 
1843,  took  judgment  on  said  bond,  which  judgment  plain* 
tiffpaid  on  the  7th  day  of  February,  1844,  then  amounting 
to  2601 ;  to  recover  which,  this  suit  is  brought. 

Between  the  May  Term  1843,  of  said  County  Court,  and 
the  bringing  this  suit,  defendant  paid  out  all  the  assets 
in  satisfaction  of  bonds  of  his  intestate,  on  which  writs 
were  issued  after  May  Term,  1843,  and  recovery  had,  be- 
fore this  suit  was  instituted. 

If  on  the  foregoing  statement  of  facts,  the  Court  should 
be  of  the  opinion  with  the  plaintiff*,  he  is  to  have  judg« 
ment  for  2601,  with  interest  from  the  7th  February,  1644* 
Otherwise  judgment  for  defendant  that  he  has  fully  ad* 
ministered. 

It  is  considered  by  the  Court,  upon  the  case  agreed,  that 
the  amount  of  the  plaintiff's  debt  is  0601,  with  interest 
from  7th  February,  1844 ;  that  the  defendant  hath  fully 
administered  the  assets  of  his  intestate,  and  that  he  re- 
cover his  costs  against  the  plaintiff",  to  be  taxod  by  the 
Clerk. 

It  is  further  considered  by  the  Court,  that  the  plaintiff 
recover  his  debt  and  costs  of  suit,  out  of  the  real  estate  of 
the  defendant's  intestate,  in  the  hands  of  his  heirs  at  law; 
from  which  judgment  the  plaintiff  prayed  and  obtained 
an  appeal  to  the  Supreme  Court. 

Moreheadf  for  the  plaintiff. 
IredeUt  for  the  defendant. 

Nash,  J.    This  is  an  action  of  debt. 
The  only  question  presented  by  the  case,  is  as  to  the 
manner,  in  which  the  defendant  has  disposed  of  the  assets 
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of  his  intestate.  It  is  admitted  that  they  have  been  ex- 
hausted in  the  payment  of  the  just  claims  of  creditors. 
The  plaintiff  contends,  that  in  administering  them,  the 
defendant  has  been  guilty  of  a  deiMittnvil  and  must  an« 
awer  his  claim  de  boni&  propriis.  The  situation  of  a» 
executor  is  one  full  of  peril,  and  it  oflen  requires  great 
oaution  to  discbarge  correctly  his  trust.  The  law, 
whether  wisely  or  not,  is  not  now  to  be  enquired  of,  ha» 
made  a  discrimination  between  the  debts  of  a  deceased 
]^erson»  as  to  the  order  in  which  they  shall  be  paid ; 
and,  if  in  discharging  them,  this  order  is  knowingly  vio* 
1  Ued  by  the  executor,  it  subjects  him  to  the  liability  of 
paying,  out  of  his  own  proprrtj-,  the  creditor,  who  has 
been  injured.  Among  debts,  however,  of  equal  dignit^v 
it  is  his  privilege  to  pay  which  he  choses,  and,  if  there  be 
not  assets  sufDcirnt  to  pay  all,  he  does  no  legal  injury  to 
gny  one.  The  privilege  is  taken  from  him,  by  the  bring* 
S  ig  of  an  action  at  law,  or  the  commencing  of  a  suit  in 
equity,  by  the  equal  creditor.  His  hands  arc  then  tied» 
as  to  a  voluntary  payment,  without  suit.  In  this  State, 
all  bonds,  bills,  and  promissory  notes,  and  liquidated  ac« 
jcounts,  settled  and  signed,  stand  in  the  same  rank,  and 
have  precedence,  in  the  course  of  administration,  over 
open  accounts,  and  verbal  promises,  or  liabilities  created 
by  operation  of  law.  If  we  understand  the  ground*  upon 
which  the  plaintitF  attempts  to  charge  the  defendant  with 
a  devastavit,  it  is,  that  the  bringing  of  the  suit  by  Mr« 
Harper,  so  fixed  the  assets  in  the  hands  of  the  defendant, 
that  he  could  not  pay  a  debt  ot  equal  dignity,  without  a 
violation  of  his  duty.  So  far  as  Mr.  Harper  was  inter- 
ested, the  position  is  correct,  but  unfortunately  for  the 
argument,  Mr.  Harper  has  no  longer  any  interest  in  this 
matter.  At  the  return  term  of  his  writ,  he  entered  a 
noL  pros,  as  to  the  defendant,  cut  himself  loose  from  him 
and  abandoned,  so  far  as  his  prior  claim  extended  upon 
the  assets  of  Hoover,  all  claim  upon  the  defendant.     Im- 
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mediately  upon  this  dischar^y  the  administrator  was  at 
liberty  to  pay  any  debt  due  from  the  estate*  of  equal 
dignity,  and  this  privilege  continued  until  suit  was  brought 
against  him,  upon  some  claim  of  the  same  or  some  higher 
class.  By  the  common  law,  a  surety,  who  pays  the 
specialty  debt  of  his  principal,  whether  with  or  without 
Buit.has  a  claim  against  his  principal  for  so  much  money 
paid  to  his  use.  2  Wil  on  Ex'rs,  G69.  The  Uw  is  al- 
tered with  us  as  to  the  administration  of  assets.  ReVm 
StaU  113,  Sec  4.  In  such  case,  the  Statute  declarer, 
••the  claim  of  the  surety  against  the  executor  or  adminis- 
trator of  his  principal,shal|  havo  the  same  priority  against 
the  assets,  as  belonged  to  the  demand  of  the  creditor.'* 
The  most  this  action  hns  done,  is  to  transfer  to  the  surety, 
against  the  executor  or  administrator,  the  right  of  him, 
whose  claim  he  has  discharged.  Beyond  this,  it  does  not 
go,  nor  did  it  intend  to  go,  and  beTore  the  privilege  con- 
ferred by  it  can  be  claimed,  the  debt  must  be  discharged 
by  the  surety.  This  was  not  done  by  the  plaintiiT,  until 
after  all  the  assets  had  been  administered  in  the  payment 
of  bond  creditors.  His  right  was  not,  and  could  not  be 
greater  than  Harper's.  And  by  the  not.  prot.  the  latter 
had  abandoned  his  lien,  and  stood  upon  an  equality,  and 
only  with  an  equality  with  other  bond  cr<?ditors,  a«  if  ho 
had  not  brought  that  action.  Until  he  commenced  upon 
his  bond  another  suit,  the  ri^ht  of  the  administrator  to 
prefer  another  creditor,  equal  in  degree,  was  not  disturb- 
ed. 1  Saun.  332,  a.  n.  8.  In  the  casf  before  us,  the  judg- 
ment against  the  plaintiff  was  obtained  at  August  Term. 
1843,  of  Randolph  County  Court.  After  that  term  it  was 
discharged  by  him  on  the  7th  of  February,  1844,  He 
oommenced  this  action  the  10th  of  Febroar3%  1841,  after 
the  exhaustion  of  the  assets  in  the  payment  of  debts  of 
equal  dignity. 

The  defendant,  in  paying  those  debts,  violated  no  duty, 
and  was  guilty  of  no  devastavit. 
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His  Honor,  after  giving  judgment  in  favor  of  the  de- 
fendanU  upon  bis  plea  of  Tully  administered,  went  further, 
and  gave  judgment*  that  the  plaintiff  recover  his  debt 
and  costs  of  suit,  out  of  the  real  estate  of  the  defendant's 
intestate,  in  the  hands  of  his  heirs  at  law ;  from  which 
judgment,  plaintiff  appealed.  We  are,  therefore,  to  con« 
tider  that  the  latter  judgment  was  not  asked  for  by  the 
plaintiff;  the  case  does  not  so  state,  and  wo  cannot  sup- 
pose,  in  the  absence  of  all  evidence  in  the  case,  to  the 
contrar}%  that  he  appealed  from  his  own  judgment. 

This  was  an  error  on  the  part  of  the  presiding  Judge, 
for  which  the  judgment  must  be  reversed  and  the  case 
remanded,  that  the  plaintiff  may  take  a  judgment  quando^ 
or  against  the  land  at  his  option,  or  neither. 

RuFFiK,  G.  J.  The  question  upon  the  case  agreed  de« 
pends  simply  upon  the  operation  of  the  Act  of  1620,  on 
the  plea  ofplene  administraviL  It  enacts  that  the  claim 
of  a  surely,  who  pays  the  debt,  shall  have  the  same  pri- 
ority  against  the  assets  in  the  hands  of  the  principaKs 
executor,  as  belonged  to  the  demand  of  the  creditor, 
which  was  thus  discharged.  Rev.  Stat.  Ch.  113,  Sec.  4. 
The  whole  effect  of  that  is  to  keep  up  the  dignity  of  the 
debt,  though  paid,  for  the  benefit  of  the  surety,  as  it  was 
in  the  hands  of  the  original  creditor.  Chaffin  v.  Hanes^ 
4  Dev.  103.  This  debt  was  due  by  note,  and  it  never  at- 
tained  a  higher  dignity  against  the  principal  or  his  ad« 
ministrator.  Until  the  administrator  was  sued,  he  could 
apply  the  assets  to  any  other  note  or  bond.  After  the 
suit  brought  and  discontinued,  he  had  the  like  liberty  ; 
for,  the  case  was  then  the  same  as  if  no  suit  had  been 
brought.  When  sued  on  other  specialties,  the  adminis- 
trator could  not  defend  the  actions  by  pleading  the  former 
suit  on  this  note,  for  it  no  longer  bound  the  assets,  and 
the  pleas  in  the  subsequent  suits  must  state  the  assess 
truly  at  the  time  of  the  pleas.    Clearly  then,  as  the  admin- 
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istrator  could  not  resist  the  recoveries  of  the  other  bond 
creditors,  he  would  not  have  been  liable  to  Harper  for 
the  assets  applied  to  their  discharge,  had  he  brought  a 
second  suit  on  the  note  after  those  recoveries.  The  same 
rule  is  applied  by  the  Statute  to  the  debt  in  the  hands  of 
the  surety,  for  whose  benefit  the  dignity  of  the  debt,  ac- 
quired in  the  hands  of  the  creditor,  is  rViamed,  but  ia 
raised  no  higher.  Upon  these  grounds  I  concur  with  my 
brother  Nash,  that  the  defendant  was  entitled,  upon  the 
case  agreed,  to  judgment  on  hia  plea  of  fully  admin- 
istered. 

For  the  reasons  given  by  him,  I  am  also  of  opinion,  it 
was  erroneous,  without  a  prayer  to  that  effect,  to  give 
judgment  in  such  a  form  as  to  compel  the  plaintiff  to  go 
against  the  lands  descended  ;  and  that,  to  that  extent,  the 
judgment  must  be  reversed,  so  as  to  let  in  the  plaintiff 
to  take  that  judgment  or  one  quando,  at  his  election. 
And  to  enable  him  to  proceed  on  either  of  those  judg- 
ments the  more  conveniently,  the  case  must  be  remitted 
to  the  Superior  Court,  so  that  the  judgment  may  be  en* 
tered  there,  in  order  that  the  scieri  facias  on  it  mtLj  issua 
from  that  Court,  instead  of  this. 

Pearson,  J.    I  concur  in  this  opinion. 

Per  Curiam.  Remitted  to  the  Court  below. 
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Wbare  a  f  rant  begiai  on  a  lake,  and  (hence  runs  a  certain  eoarae  and  die* 
tanoei  then  again  a  certain  course  and  distance,  then  a  third  line  a  certain 
oourse  and  distance,  thence  "with  the  windings  of  the  Lake-water  to  the 
beginning,"  Held,  that  although  the  distance  mentioned  in  the  third  line 
should  fail  before  the  Lake  was  reached,  yet  it  roust  be  continued  to 
strike  the  Lake,  and  then  the  boundary  be  along  the  Lake. 

If  the  coarse  of  the  third  line  would  not  go  to  the  Lake,  then  from  tha 
termination  of  the  distance  on  that  liuoj  a  direct  course  must  be  taken 
to  the  Lake. 

A  plat,  annexed  to  a  grant,  cannot  control  the  cafis  of  the  grant,  where  it 
does  not  lay  down  a  natural  boundary  therein  called  for. 

The  cases  of  Sandiftr  r.^Ferebee,  1  Hay.  237,  MePhaul  ▼.  Oilekrut,  1 
Ire.  179,  Henly  ▼.  Morgan,  4  Dev.  &.  Bat.  485,  and  ifau^Alon  v.  iia«- 
coe„  3L  Hawki  21,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Hyde 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge  Dick 
presiding. 

This  was  an  action  of  ejectment,  in  which  the  plain- 
tiffs claim  under  the  Acts  of  Assembly  granting  the  va« 
cant  swamp  lands  in  the  State  to  the  Literary  Board, 
and  the  defendant  under  a  grant  to  one  Solomon  Smithy 
issued  in  the  year  178G« 

The  question  in  this  case  is  upon  the  construction  of 
the  grant  to  Smith,  which  is  mentioned  in  the  plead'^ 
ings.  The  description  is  this ;  *'Lying  on  Pungo  Lake, 
and  beginning  on  the  Lake  side,  at  a  place  known  by  tho 
name  of  the  Old  Landing,  and  thence  South  60  poles; 
thence  West  400  poles  ;  thence  North  80  poles  ;  thence 
East  400  poles,  with  the  windings  of  the  Lake-water  ta 
the  beginning,  as  by  the  plat  hereto  annexed  doth  ap^ 
pear.**    The  plat  referred  to  is  a  parallelogram  formed 


DECEMBER  TERM,  1848.  59 


Pres't  and  Direc's  of  Lit'y  Fond  v.  Clark. 


by  lines  from  the  cardinal  points,  80  poles  by  400,  and 
does  not  lay  down  any  part  of  Pungo  Lake.  The  Coart 
below  non-suited  the  plaintiffs  and  they  appealed. 

B    F.  Moore,  for  the  plaintiffs. 

J.  H.  Bryan  and  Shaw,  for  the  defendant, 

RuFFiN,  C.  J.  The  decision  depends  on  the  length  and 
course  of  the  third  line,  "North  80  poles."  It  must  be  ex- 
tended, beyond  the  distance  called  for,  to  the  lake  in  some 
direction  ;  because  the  next  line  from  its  termination  is 
described,  as  not  only  being  "East  400  poles,"  but,  further- 
more, as  running  "thence  with  the  windings  of  the  Lake- 
water  to  the  beginning"  on  the  Lake.  For  it  has  been 
decided  in  a  great  number  of  cases,  so  as  to  be  settled  in 
this  State,  that  the  mathematical  calls  in  a  deed  must  give 
way  to  those  for  visible  objects  capable  of  being  identified* 
as,  for  example,  marked  trees,  and,  with  yet  more  reason 
natural  boundaries,  as  they  are  called,  such  as  rivers,  or 
other  streams,  mountains,  rocks,  or  other  enduring  monu- 
ments. Indeed  the  rule  has  been  found  to  have  been  laid 
down  in  the  Statute  book  itself,  as  early  as  1715,  in  the 
provisions  for  resurveying  prior  patents ;  which  direct 
that  "the  surveyor  shall  proceed  by  marked  trees,  if  the 
same  can  be  found,  or  by  natural  boundaries,  if  any  men- 
tioned ;  and  if  there  be  not  marked  trees,  then  he  shall 
follow  the  courses  mentioned  in  the  patent,  so  as  the  in- 
tention of  the  party  first  taking  up  the  land  may  be  ob- 
served  as  near  as  may  be."  Ire,  Rev.  1715,  Ch.  29.  The 
reason  thus  given  makes  it  plain,  that  the  rule  rests  upon 
a  presumption,  that  there  is  less  probability  of  a  mistake 
having  been  committed  in  a  line  identified  by  marked 
trees  or  by  a  stream,  than  in  one  to  be  ascertained  by  the 
chain  and  compass  merely  ;  and  therefore,  that,  by  hav- 
ing regard  to  those  natural  objects,  the  intention  of  the 
party  will  more  probably  be  fulfilled  than  by  respecting 
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the  courses  and  distances  only.  Then»  if  the  third  line 
here,  instead  of  being  described  as  '*North  80  poles/'  had 
gone  on  further  '*to  the  Lake,"  there  could  be  no  scruple 
in  extending  the  line  to  the  lake,  though  it  be  three  or 
four  times  the  distance.  But  in  truth  the  calls,  taken  to- 
gether, amount  substantially  to  that  supposed ;  for,  al- 
though the  third  line  is,  in  itself,  described  by  course  and 
distance  only,  yet  the  line  from  its  termination  goes 
^Hhence  with  the  windings  of  the  lake  to  the  beginning^ 
'which  necessarily  carries  the  third  line  itself  to  the  lake. 
Indeed  the  case  is  precisely  the  same  as  Haughton  and 
Slade  V,  Rascoe  and  Gray^  3  Hawk.  21  ;  in  which  one  of 
the  points  was  on  this  description  :  **then  North  12  de« 
grees.  East  530  poles,  then  along  the  thoroughfare  to  the 
first  station  ;"  and  it  was  held  that  the  line.  North  12  de* 
grees.  East  530  poles,  went  to  the  thoroughfare,  and  the 
next  with  the  thoroughfare  to  the  beginning. 

It  was,  however,  argued  at  the  bar,  that  the  plaintiffs 
were  entitled  to  judgment  upon  the  case  agreed,  because, 
at  all  events,  the  patent  did  not  cover  all  the  land  claimed 
by  the  defendant,  inasmuch  as  the  line  was  to  go  from 
the  point,  at  which  the  distance  gave  out,  the  nearest  way 
to  the  lake  ;  which  is  at  a  point  considerably  East  of  that 
where  the  third  line  intersects  the  lake,  when  extended 
due  North.  But  the  position  is  not  correct  in  this  case. 
It  would  be  true^  if  the  third  line,  pursuing  its  course 
would  not  touch  the  lake  at  all ;  for,  in  that  case,  after 
completing  the  distance  called  for  on  the  third  line,  the 
lake,  on  which  the  land  must  be  bounded,  could  only  be 
reached  by  changing  the  course,  and,  then,  the  most  di- 
rect course  must  be  adopted,  forasmuch  as  there  can  be 
no  other  certain  one.  But  neither  course  nor  distance 
can  be  parted  from  further  thaivthe  one  or  the  other  is 
necessarily  controlled  by  other  calls.  In  all  other  re* 
spects  they  stand,  as  if  they  were  the  sole  terms  of  de- 
scription.   Here  the  error  in  the  distance — 80  poles — is 
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the  only  one  which  is  apparent,  and  that  is  corrected  by 
carrying  the  line  to  the  lake*  But  as  the  line,  when  pro- 
tracted North,  actually  intersects  the  lake,  that  course 
must  be  pursued,  because  there  is  nothing  to  (urn  the  line 
in  any  other  direction. 

Howe%'er  the  plat,  annexed  to  a  grant,  may,  in  some 
cases,  aid  in  the  interpretation  of  ambiguous  calls,  it  can* 
not  have  any  eflfect  in  this  case,  since  it  does  not  purport 
to  lay  down  the  lake  at  all,  although  the  accompanying 
description  calls  for  it  twice,  and  the  Act  of  1 777  express- 
ly requires  water  courses  crossed  or  touched,  and  other 
remarkable  places  to  be  set  down.  The  omission  renders 
it  highly  probable,  that  the  plat  was  made  without  actual 
survey,  and  thus  deprives  it  of  whatever  credit  it  might 
otherwise  be  entitled  to.  But,  at  all  events,  there  is 
nothing  on  it  which  can  prevent  the  lines,  which  call  for 
the  lake,  from  going  to  or  with  it. 

Pbabsox,  J.    I  concur  in  this  opinion. 

Nash,  J.  The  question  raised  in  this  case  was  decided 
in  the  year  1795,  in  that  of  Sandifer  v.  Ferebee^  I  Hay, 
237.  The  call  of  the  third  line,  in  that  case,  was  "thence 
South  to  a  White  Oak,  then  along  the  river  to  the  begin'- 
ningJ^  The  white  oak  stood  a  half  a  mile  from  the  river, 
yet  the  Court  decided,  that  the  river  was  the  boundary. 
In  a  very  recent  case  the  same  point  was  decided,  and 
that  of  Sandifer  referred  to  and  approved.  McPhaul  ^ 
OUchrist,  7  Ire.  160.  There  the  calls  of  the  grant  were — 
beginning  at  a  red  oak  on  Drowning  creek,  thence  South 
three  degrees  West  179  poles  to  a  pine,  thence  North 
eighty*seven  degrees  West  179  poles  to  a  hickory,  thence 
the  courses  of  the  Swamp  to  the  beginning.  The  distance, 
called  for  in  the  third  line,  gave  out  before  reaching  the 
swamp,  nor  could  any  hickory  be  found,  either  at  the  ter- 
mination of  the  distance  or  at  the  swamp.    Then  the  de« 
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cision  was,  that  the  swamp  was  the  boundary,  and  con- 
stituted the  back  line  to  the  beginning ;  and  that  the  third 
line  was  to  be  extended  to  it    In  each  of  these  cases,  the 
Court  rested  their  decisions  upon  the  calls  of  the  grant. 
It  was  apparent,  in  the  first  case,  that  the  river  was  in* 
tended  to  be  the  terminus,  and  the  swamp  in  the  latter 
Those  cases  differ  from  the  present  only  in  the  fact,  that 
the  grants  in  the  former  called  for  trees  as  corners,  here 
there  is  nothing  but  course  and  distance.    The   calls  of 
the  Solomon  Smith  grant,   under  which   the  defendant 
claims,  arc  as  follows:  lyin^  on  the  East  side  of  Pungo 
River  and  on  Pungo  Lake,  beginning  on  the  lake  side 
and  running  thence  South  80  poles,  then  West  400  poles* 
then  North  8  poles,  thence  East  400  poles,  with  the  wind- 
ings of  the  Lake-water  to   the   beginning.    If  the  third 
line  stops,  when  the  distance  gives  out,  and  3'ou  then  run 
directly  to  the  beginning,  due  East,  it  is  manifest,  the 
land  will  not  touch  the  lake,  except   at   the  beginning 
point,  and  two  important  descriptions  of  the  grant  are 
described,  to«wit,  "lying  on  Pungo  Lake"  and  "the  wind- 
ings of  the  lake- water."    The  grant  has  assigned  to  the 
third  line  three  descriptions,  the  course,  distance,  and  the 

lake.    The  latter,  if  called  for,  controls  both  the  former 

this  is  admitted.  It  is  as  much  called  for  iu  the  Smith 
grant,  as  it  was  in  the  grants  in  either  of  the  cases  cited, 
and  those  cases  establish  the  law  to  be,  that,  in  such  a 
description,  the  natural  object  is  sufficiently  called  for  to 
designate  it  as  the  boundary  intended.  Adopt  the  plain- 
tiffs' construction,  and  the  rule  is  reversed  ;  the  artificial 
boundaries  overrule  and  control  the  natural — the  strong 
yields  to  the  weak,  the  permanent  to  the  transient.  The 
plaintiffs'  claim  to  the  land,  in  question,  rests  on  the  Act 
creating  a  fund  for  the  estnblishmerst  of  common  schools, 
and  an  Act  to  drain  the  swamp  lands  of  the  State,  and 
create  a  fund  for  common  schools — the  first  part  in  1825 
the  second  in  1836.    Rev.  Stat.  Chs.  66,  67.    It  is  con. 
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tended,  that  the  third  line  of  the  Smith  grant  must  stop 
at  the  end  of  the  distance  and  that  the  home  line  must 
run  directly  West  from  that  point  to  the  beginning,  and 
the  plat,  annexed  to  the  grant,  is  adduced  as  proof,  that 
it  was  so  actually  run.  The  plat  is  no  part  of  the  granf, 
and  cannot  control  its  calls,  nor  is  there  any  evidence  cf 
an  actual  survey,  according  to  course  and  distance,  but 
if  there  was,  it  could  not  control  the  call  for  the  natural 
boundary.  Hurly  v.  Morgan^  4  Dev.  &  Bat.  425,  and 
many  other  cases.  We  see  no  error  in  the  judgment  of 
the  Court  below. 

Per  Cueiam.  Judgment  affirmed. 


JOSEPH  B.  G.  ROULHAC  v<.  JOHN  WHITfi  4*  AU* 

Tb*  declarations  of  a  ilaTe,  at  any  particular  time,  aa  to  the  etate  of  hia 
heallbi  are,  from  neeeeilty,  admiasible  io  eTidenee« 

Whenever  the  bodily  or  mental  feelinga  of  an  individoal,  at  a  partienlar  timo, 
are  material  to  be  proved ,  the  espreraion  of  soch  feellogf ,  made  at  or  loou 
before  that  timet  is  evidence^  of  coarse  subject  to  be  weighed  by  the  jury, 

Tha  case  of  Clancy  v.  Overman^  1  Dev.  4*  Bat.  402,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law,  of  Bertie 
County,  at  the  Spring  Term,  1848»  his  Honor  Judge 
Settle  presiding. 

The  action  is  in  case,  for  fraud  in  the  sale  of  a  •lave, 
named  Jack.  The  plaintiff  purchased  the  slave  from  the 
defendants,  in  January,  1642,  and  he  died  in  the  follow- 
ing Fall,  of  consumption.  To  show  that  Jack  was  un« 
sound  at  the  time  of  the  sale,  the  plaintiff  produced  a 
Doctor  Barron,  who  stated  that  he  saw  Jack  in  the  Fall  of 


*NoTB. — The  Chief  Juitiee^  being  xeUted  to  one  of  tbo  parties,  gave  no 
oplajoa  ia  thia  caie. 
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1841,  that  his  appearance,  then,  indicated  to  him,  that  his 
health  was  bad.  In  answer  to  his  enquiries,  Jack  said, 
he  then  had  a  sharp  pain  in  his  breast,  and  from  the 
sickly  appearance  of  his  skin,  and  his  hurried  respiration, 
the  witness  had  no  doubt  he  was  then  laboring  under  the 
incipient  stages  of  consumption.  Dr.  Armstead  and  Mr. 
Capeheart  also  saw  the  negro  in  the  Fall  or  Winter  of 
1841,  while  in  the  possession  of  White,  one  of  the  defen- 
dants, before  the  plaintiff  bought  him,  and  testified  to  the 
declarations  of  Jack,  as  to  his  then  situation.  The  de- 
fendants objected  to  the  admissions  of  the  declarations  of 
Jack  at  the  time  they  were  offered  ;  the  Court  overruled 
the  objection.  The  jury  found  a  verdict  for  the  plaintiff, 
and  the  defendants  moved  for  a  new  trial,  because  the 
Court  had  admitted  the  declarations  of  Jack,  and  the 
Court  overruled  the  motion,  and  the  defendants  appealec'. 

Heatht  for  the  plaintiff,  submitted  the  following  ar- 
gument : 

The  only  question  is.  whether  the  declarations  of  the 
slave  were  admissible  as  to  his  then  state  of  health  ;  that 
8Qch  declarations  are  admissible,  see  Aveson  v.  LordKin* 
nairdy  6  East.  188.  \st  Greenleaf  on  Evidence^  title 
Hearsay,  pages  178,  179.  The  slave  is  stated  by  the 
physicians  to  have  been  sick,  and  whenever  'VAe  bodily 
or  mental  feelings  of ^n  individual  are  mate  rial  to  be 
proved,  the  usual  expressions  of  such  feelings,  made  at 
the  time  in  question,  are  original  evidence."  ''So  also 
the  representations  by  a  sick  person^  of  the  nature,  symp- 
toms, and  effect,  of  the  malady,  under  which  he  is  labor* 
ing,  at  the^  time  are  received  as  original  evidence,"  and  i\x% 
{ekCt  that  these  representations  were  made  "to  a  medical 
attendant"  even,  does  not  exclude  thenr*    Greenleaf  ut 

Supra. 

That  the  declarations  were  made  by  a  slave  does  not 
render  them  inadmissible ;  that  such  declarations  of  a 
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slave  are  receivable,  \h  sanctioned  by  tbisGoart  in  Clancy 
V.  Ovetman^  1  Dev.  &  Bat.  403. 
No  counsel  for  tbe  defendants. 

Nabh,  J.  There  can  be  no  doubt  that  his  Honor  was 
correct  in  admitting,  as  evidence,  the  declarations  of  tin 
slave  as  to  the  state  of  bis  health,  at  the  time  they  vrtfm 
madd.  The  question  was  as  to  the  health  of  Jack  be^ 
fore  and  at  the  time  of  the  sale.  And  whenever  the  bodily 
or  mental  feelings  of  an  individual,  at  a  particular  timP| 
are  material  to  be  proved,  the  expression  of  such  feelings 
made  at  or  soon  before  that  time,  is  evidence.  Whether 
they  were  real  or  feigned,  is  for  the  jury  to  decide.  Ut 
Greenleaf^a  evidence,  178.  Upon  this  principle  it  is  that 
the  declarations  of  a  wife,  made  immediately  after  re- 
ceiving an  injury,  are  receivable  as  evidence  in  an  action 
by  her  and  her  husband — not  to  show  who  did  the  injuryy 
but  as  to  its  extent.  Thompson  and  wife  v.  Trevantcn» 
Skin.  Rep.  402.  Inquiries  by  medical  men  and  the  an* 
swers  to  them,  are  evidence  to  show  the  state  of  health 
of  the  individual — it  is  admissible  from  the  very  nature  of 
the  thing.  Aveson  y.  Lord  Kennaird^,  6  East.  188.  So 
in  an  action  for  an  assault  and  battery,  what  the  plaintiff 
has  said  to  his  surgeon,  of  what  he  has  suffered  from  the 
assault,  is  competent  evidence.  1  Phil.  232.  Siich  de- 
clarations made  by  a  white  man,  then,  are  clearly  ad- 
missible in  evidence.  Is  the  principle  varied,  when  pro* 
ceeding  from  a  slave  ?  From  the  nature  of  the  evidence, 
we  think  not.  It  is  admitted  from  necessity,  and  as  be* 
ing  in  the  nature  otpars  res  gesUB,  In  Clancy  and  Over* 
man,  I  Dev.  &  Bat.  402,  the  declarations  of  a  slave  were 
admitted  in  evidence.  He  had  been  bound  apprentice  t<y 
the  defendant,  to  learn  the  trade  of  a  carriage  makef»  and 
the  action  was  brought  to  recover  damages,  for  not  teach- 
ing him  the  trade  ;  the  defence  was,  that  the  boy  woald 
not  learn,  and  his  declarations  to  that  effeet  were  ad- 
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Knitted ;  and  tho  Court  8ay»  they  are  admitted,  because 
they  are  evidence  of  his  disposition  and  temper,  which 
are  the  subjects  of  the  investigation,  and  these  cannot  be 
ascertained  except  in  that  way.  The  case  of  Gray  v. 
Youngs  4  McCord,  38|  is  a  direct  authority.  That  was 
an  action  for  breach  of  a  warranty  of  the  soundness  of  a 
slare.  His  declarations,  that  he  had  a  pain  in  his  side, 
by  which  the  disease  was  detected,  were  held  to  be  ad- 
missible. So  in  Turner  v.  JSTnox,  7  Munroe,  the  same  doc- 
trine is  held.  The  Act  of  Assembly,  upon  the  subject  of 
persons  of  color  being  witnesses  against  white  persons, 

does  not  apply. 

We  see,  therefore,  no  error  in  the  opinion,  complained 
of,  and  the  judgment  is  affirmed. 

* 

PsR  CvRiAV*  Judgment  affirmed. 


DEN  ON  DEMISE  OF  THOMAS  MORISEY  v$.  THOMAS  HILL. 

The  lien  of  9l  fieri  faeia9  opon  the  equiuble  interast  of  a  debtor  commencee 

only  ftom  the  time  of  its  iMoioif,  aod  not  from  its  Utit, 
The  eaeee  of  Jlemlermii  ▼.  Hoke,  I  Dev.  &  Bet.  Eq.  1 19,  end  Hmll  v.  Herrte 

8  Ire.  E^  9S9,  eited  aod  approTed. 

Appeal  from  the  Superior  Court  of  Law  of  Duplin 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge  Dick 
presiding. 

The  lessor  of  the  plaintiff  claimed  the  premises  as  a 
purchaser  of  them  as  the  lands  of  Harold  Blackmore,  un- 
der a  judgment  rendered  against  him  and  Vi  fieri  facias 
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teste  the  4th  Monday  of  September,  1848.  The 
execQtion  was  levied  on  the  20th  of  October,  and  the 
land  was  sold  in  March  1644,  when  the  lessor  of  the 
plaintiff  purchased  and  took  the  sheriff's  deed  and  then 
brought  this  action.  The  plaintiff  further  gave  evidence, 
that  Sarah  A*  Pasteur  was  seised  in  fee  of  the  premises, 
and  by  her  agent,  Alexander  Stanford,  contracted  to  sell 
them  in  fee  to  Blackmore  ori  the  27th  of  April,  1841;  for 
the  performance  of  which,  Stanford  executed  his  cove- 
nant to  Blackmore,  and  that  Blackmore  immediately  en- 
tered into  possession,  and  afterwards  paid  the  purchase 
money.  The  plaintiff  further  proved,  that  in  Octoberi 
1848,  Blackmore  contracted  with  Hill  for  the  sale  of  the 
premises  to  him  in  discharge  of  a  debt  which  he  owed 
IlilL  and  assigned  to  Hill  Stanford*s  covenant,  but  dated 
the  assignment  as  of  the  Ist  of  July,  1843,  in  order  that  it 
might  appear  to  have  been  made  before  the  judgment 
recovered  against  Blackmore ;  and  that  thereupon  Black, 
more  went  out  and  Hill  went  into  possession  of  the 
premises. 

Upon  the  foregoing  case  the  defendant's  counsel  prayed 
the  Court  to  instruct  the  jury,  that  the  plaintiff  had  no 
title  and  could  not  recover.  But  the  court  refused  so  to 
do;  and  instructed  the  jury,  if  they  found  that  Hill  went 
into  possession  under  Blackmore,  that  then  the  plaintiff 
was  entitled  to  recover.  For,  that  it  would  only  be  ne« 
cessary  for  the  plaintiff  to  show  the  judgment  and  exe- 
cution, sheriff's  sale  and  conveyance  to  the  lessor  of  the 
plaintiff,  to  enable  him  to  recover  against  Blackmore, 
were  he  in  possession ;  and  that  the  same  was  sufficient 
to  entitle  him  to  recover  from  any  person  who  went  into 
pessession  under  Blackmore.  The  jury  found  for  the 
plaintiff,  and  the  defendant  appealed  from  the  judgment. 


\  WtnsloWf  for  the  plaintiff. 
W.  U.  Haywood,  and  W.  A.  Wright  for  the  defendant. 
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RuFFiN,  C.  J.  The  instruction  would  have  been  correct, 
ifBUckmore  had  been  in  possession  at  the  time  of  the 
sale  and  the  defendant  had  aiterwards  entered  under  him; 
for  the  privy  in  estate  is  bound  by  the  estoppels,  which  af- 
fect the  person  under  whom  he  derives  the  estate*  So,  too, 
it  would  be,  if  Hill  went  in  after  the  day  to  which  the 
execution  related ;  for  a  sale  does  not  affect  the  lien  of 
the  execution,  and  the  purchaser  holds  subject  to  it  as  bin 
vendor  did.  But  this  case  is  not  of  either  of  those  kinds. 
Blackmore  was  out,  and  Hill  in  possession  at  the  time  of 
sale.  Then,  as  to  the  relation  of  the  execution,  the  case 
is,  that  it  bore  teste  as  of  September  Term  of  the  Court, 
But  the  plaintiff  did  not  shew  the  day  it  was  sued  out, 
liut  only  that  it  was  levied  on  the  20th  of  October,  and 
that  the  defendant  purchased  in  October^  but  whether  be** 
lore  or  after  the  20th  of  October,  the  plaintiff  did  not  es* 
tablish.  That  being  so,  it  was  erroneous  to  hold,  that 
the  plaintiff  was  entitled  absolutely  to  recover.  For 
Blackmore's  interest  in  the  premises,  being  a  trust,  though 
liable  to  be  sold  under  execution,  Henderson  v.  Hokct 
1  Dev.  4*  Bat.  Eq.  110,  was  not,  like  a  legal  estate, 
bound  from  the  teste  of  the  execution,  but  only  from  the 
time  of  execution  served^  under  the  Act  of  1812.  Hall 
V.  Harris,  3  Ire.  £q.  2S9,  It  was  incumbent  on  the  plain* 
tiff,  relying  on  the  lien  of  the  fieri  facias^  to  show,  that  it 
overreached  the  day  of  the  defendant's  purchase — that 
15,  supposing  that  purchase  not  to  be  fraudulent,  as  was 
assumed  to  be  the  fact  in  the  instructions.  For,  no  douLt 
the  defendant  is  at  liberty  to  insist,  that  the  debtor's  in- 
terest was  not  liable  to  the  lien  of  the  execution  at  the 
time  of  his  purchase.  For  example,  that  he  purchased 
the  legal  estate  before  the  teste  of  the  execution,  or  be- 
fore the  delivery  of  a  justice's  execution  ;  and  so,  in  like 
manner,  that  the  debtor  had  sold  and  transferred  the 
trust  before  execution  sued,  and  that  the  trustee  was  no 
longer  seised  in  trust  for  him,  but  for  his  assignc  e.    This 
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vas  laid  down  ia  Hall  v.  Harrit.  But,  in  trath,  the 
plaintiff  here  relieved  the  defendant  from  proving  the  na* 
ture  of  Blackmore's  interest  by  giving  the  proof  himeelT. 
The  case  was,  therefore,  but  the  common  000,  in  which 
both  parties  claim  under  the  same  person,  and,  for  that 
reason,  neither  can  deny  the  title  of  that  person,  and  the 
question  is  simply,  which  of  them  derived  the  better  tide 
from  their  common  vendor. 

The  defendant's  purchase,  certainly,  operates  only  from 
the  day  it  was  in  fact  made.  If  it  shall  turn  out,  that  the 
execution  had  then  been  issued,  there  is  an  end  of  the 
question,  and  the  plaintiff  must  recover  by  force,  simpl}% 
of  its  lien.  But  if  the  purchase  was  prior,  the  plaintiff 
can  only  recover  by  shewing,  that  it  was  not  for  the  pay- 
ment of  a  just  debt  or  other  valuable  consideration,  or 
otherwise  not  bona  fidc^  but  fraudulent. 

Feb  Curiam.    Judgment  reversed  and  ventre  Je  novo. 


WILLIAM  R.  P00L6,  CHAIRMAN,  &e.  v«.  ANDREW  COX  &  AL. 

Wh«D  a  tern  of  office  («■  that  of  iheriff)  it  for  more  thao  one  year,  Uie  km^ 
giTen  for  the  faithfal  diecharge  of  the  dutiet  of  hit  office,  at  the  time  of  the 
appointment,  and  the  new  bonda  given  from  that  time  to  time  aflarward% 
are  comalatiye ;  that  ia,  the  firat  honda  oontinae  to  be  a  aecnrity  for  the 
diieharge  of  the  dotiea  darinjt  the  whole  term,  and  the  new  boodt  beeoma 
an  additional  aeeority  for  the  ditcharge  of  ancb  of  the  dntiea  u  faaVe  not 
beeo  performed  at  the  time  they  are  given. 

The  caaea  of  BM  ▼.  Jatper,  3  Ire^  £q.  597,  and  Oat9  t.  jBryaa,  3  J>0t.  49U 
cited  and  appro?ed. 

Appeal    from  the  Superior  Court  of  Law  of  Wake ' 
County,  at  the  Fall  Term,  1848,  his  Honor  Judge  Dick 
presiding. 
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•  This  was  a  case  agreed,  and  the  following  are  the  facts* 
James  Edwards  was  elected  sheriff  of  the  County  of 
Wake»  for  two  years,  commencing  at  August  Sessions, 
1846,  when  be  gave  a  bond  in  the  penal  sum  ot  five  thou* 
sand  dollars^  for  the  collection  and  payment  of  the  Coun* 
ty,  Parish,  and  School  Taxes.  At  August  Sessions,  1847, 
be  executed  a  bond,  for  the  same  purposes,  in  the  peoal 
sum  of  five  thousand  dollars  in  conformity  with  the  law 
requiring  a  renewal  of  his  official  bonds,  and  died  about 
the  20th  of  September  following,  without  having  made 
any  settlement  for  the  said  taxes  or  any  portion  of 
them. 

The  sheriff,  at  bis  death,  had  collected,  on  account  of 
said  funds,  the  amount  of  seven  thousand  seven  hundred 
and  seventy  dollars  and  eighty  cents,  {tino  86-100)  of 
which  the  sum  often  hundred  and  ninety-five  dollars  and 
eighteen  cents,  (81095  18-100)  was  on  account  of  the 
common  school  fund,  and  the  residno  for  County  and 
Parish  taxes.  On  the  28{h  day  of  January,  1848,  the 
plaintiff,  William  R.  Poole,  as  Chairman  of  the  Board  of 
•uperintendants  of  common  schools,  having  demanded  the 
money,  due  that  fund,  of  the  defendants  as  sureties  on  the 
official  bond  of  August  1847,  and  they  refusing  to  pay 
the  same,  instituted  this  suit,  by  giving  notice  to  them  of 
an  intended  motion  for  judgment  against  them,  at  Feb- 
ruary Sessions,  1848,  for  the  said  sum  of  money;  which 
was  done  ;  a  motion  made,  judgment  of  the  County  Court 
rendered  therefor,  and  an  appeal  taken  to  the  Superior 
Court,  where  the  cause  pended  until  this  term. 

Afler  the  institution  of  this  suit,  an  action  was  com* 
menced  in  the  County  Court  of  Wake  on  the  bond  of  Au- 
gust, 1846,  at  the  instance  of  the  Trustees  of  the  said 
three  funds,  and  judgment  confessed  on  the  said  suit  for 
the  entire  penalty  of  the  bond,  to- wit,  five  thousand  dol- 
lars, (<5060.)  At  this  term  of  the  Court,  the  defendants 
pleaded,  since  the  last  contin  uance  of  the  cause,  the  said 
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jodgment  of  the  Couofy  Court,  in  bar  of  the  plaiDtiflTf  re* 
eovery. 

If,  opon  the  foregoing  case,  (be  plaintiflT,  in  (he  opinion 
of  the  Coart,  shall  be  entitled  to  recover,  it  is  agreed, that 
he  shall  have  judgment  for  the  said  sum  of  ten  hundred 
and  ninety  five-dollars  and  eighteen  cents,  w  ith  interest 
from  the  1st  day  of  October,  1847 ;  and  if  the  opinion  of 
the  Court  shall  be  with  the  defendants,  then  judgment  of 
non-suit  shall  be  entered. 

And  the  Court  being  of  opinion  that  the  plaintiff  is  en« 
titled  to  judgment,  it  is  considered  that  the  plaintiff  re* 
eover  against  the  defendants,  the  said  sum  of  ten  bun* 
dred  and  ninety-five  dollars  and  eighteen  cents,  with  in^ 
terest  from  1st  day  of  October,  IS  17,  and  costs  of  suif. 
Appeal  to  the  Supreme  Court  by  the  defendants  prayed 
and  granted,  and  without  security,  by  consent. 

N.  B.  The  judgment  was  rendered  pro  format  by  con* 
sent  of  parties. 

B'  F.  Moore t  for  the  plaintiff. 

6m  W.  Haywood^  Mcliae  and  Iredell^  for  the  defen* 
dants. 

PsAasoN,  J.  We  consider  the  principle  well  setUed, 
that  where  a  term  of  office  is  for  more  than  one  year,  the 
bonds  given,  for  a  proper  discharge  of  the  duties  of  the 
office,  at  the  time  of  appointment,  and  the  new  bonds 
given  from  time  to  time  afterwards,  are  cumulative-^ 
that  is,  the  first  bonds  continue  to  be  a  security  for  the 
discharge  of  the  duties,  as  at  first  intended,  and  the  new 
bonds  become  an  additional  security  for  the  discharge  of 
snch  of  the  duties,  as  have  not  been  performed  at  the 
time  they  are  entered  into. 

This  principle  is  deduced  from  two  considerations.  The 
new  bonds  are  not  required  for  the  relief  of  the  sureties 
upon  the  first  bonds,  but  are  taken  for  the  benefit  of  those, 
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who  may  be  concernpd  in  tho  proper  discharge  of  the  da- 
ties  of  the  office  ;  and  when  the  office  is  to  continue  for 
more  than  one  year,  it  was  presumed  that  tho  bonds,  ta- 
ken at  first,  might  become  insufficient  from  the  insolvency 
of  the  sureties  or  other  causes;  hence  the  Legislature  took 
the  precaution  to  require  new  bonds  to  be  given  from 
time  to  time,  and  the  Courts,  in  order  to  give  effect  to  the 
intention  of  the  law-makers,  consider  the  new  bonds  not 
as  taking  the  place  of  the  old  ones,  but  as  additional 
thereto. 

Bell  V.  Jasper,  2  Ire.  Eq.,  and  other  cases  settle  this 
prlneiple  as  to  the  bonds  of  guardians.  Oats  v.  Bryan^  3* 
Dev.  451,  settles  this  principle  as  to  the  bonds  of  Clerks. 
The  same  principle  is  applicable  to  the  bonds  of  Sheriffs. 
We  presume,  the  question  would  not  have  been  raised, 
but  for  the  fact,  that  formerly  sheriffs  were  appointed 
annually,  and  then  their  bonds  were  not  cumulative,  for 
each  appointment  was  a  new  office,  and  the  sureties  of 
one  year  were  no  more  bound  for  the  duties  of  a  former 
year,  when  the  same  man  was  appointed  a  second  time, 
than  if  another  person  had  received  the  appointment ;  but 
when  the  law  was  changed, so  that  the  sheriffs  are  elec* 
ted  for  two  years,  and  are  required  to  renew  their  bonds 
annually,  then  the  principle  of  cumulative  bonds  clearly 
applied.  When  there  is  the  same  reason,  there  is  the 
same  law. 

The  counsel   for  the  defendants  attempted  to  take  a* 
distinction,  between  bonds,  like  the  present,  given  at  the 
expiration  of  the  first  year,  for  the  collection  of  County, 
poor,  and  school  taxes,  and  the  then  bonds  of  a  sheriff; 

iliffisting  that  bonds,  like  the  present,  are   prospective 

that  this  bond,  given  in  August  1847,  was  a  security  for 
the  taxes  collected  in  184S,  and  the  bond,  given  in  Au- 
gust 1846,  a  security  for  the  taxe?  collected  in  1847. 

We  ore  unable  to  see  any  ground  for  this  distinction. 
The  principle,  which   has  been  established,   is,  that   the 
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new  bonds  are  additional  securities  for  the  discharge  of 
all  such  duties  as  have  not  been  performed  at  the  time 
they  are  entered  into,  as  well  such  as  have  been  com* 
menced,  but  are  not  completed,  being  "in  jieri^^  as  thoso 
which  have  not  been  entered  upon.  In  this  case  the  du« 
ty  of  collecting,  receiving  and  accounting  for  the  taxes 
collectable  in  1847,  bad  been  commenced,  but  was  not 
completed,  and  it  falls  within  the  words  of  the  bond,  and 
within  the  principle  above  announced. 

The  defence  of  a  former  judgment  is  wholly  untenable. 
The  parties,  in  this  action,  arc  not  the  same— the  bond  is 
not  the  same ;  and,  by  the  case  agreed,  the  damages,  to 
be  recovered  in  this  action ,  are  not  the  same  with  those, 
recovered  in  the  other  action,  being  merely  the  excess 
above  what  is  covered  by  the  former  judgment,  so  that 
even  if  that  judgment  had  been  satisfied^  there  would  be 
no  bar. 

Psa  Curiam*  Judgment  affirmed* 


CATIIARINB  G.  MEARES  of.  THE  COMMISSIONERS  OF  THIT 

TOWN  OF  WILMINGTON. 

A  manicipal  corporation,  which  hat  anUiority  to  grade  the  atreeU,  ia  liable 
to  any  damages  which  may  accrue  to  an  iudiTtdoal  from  having  the  woik 
done  in  an  unaiiilfal  and  incautioua  manner. 

An  action  in  fori  will  lie  against  a  corporation. 

Appeal  from  the  Superior  Court  of  Law  of  New-Han- 
over County,  at  a  Special  Term  in  January,  1847,  hisr 
Honor  Judge  Manly  presiding. 

This  was  an  action  on  the  case,  to  recover  damages  of 
the  defendants  for  causing  one  of  the  streets  in  the  town 

le 


74  SUPREME  COURT. 

Mearefl  «.  Com'rt  of  Wilmington. 

of  Wilmington  to  be  cut  down  to  the  depth  of  four  or  five 
feet,  by  which  the  earth  of  a  certain  lot,  lying  on  the 
said  street,  was  caused  to  fall,  bearing  with  it  sundry 
brick  walls  on  the  said  lot,  and  rendering  it  necessary  to 
the  plaintiff*  to  be  at  great  expense  in  reconstructing  said 
walls,  and  either  to  grade  down  the  said  lot  to  its  former 
relative  level  with  the  street,  or  construct  additional  walls 
and  steps,  to  render  it  as  valuable  to  the  plaintiff  as  be- 
fore the  digging. 

The  proof  was,  that  the  lot  in  question  was  a  dwelling 
house  lot,  which  bad  been  occupied  for  the  purpose  of  a 
dwelling  house  lot,  with  a  house  upon  it,  between  twenty 
and  thirty  years,  by  the  plaintiff  and  those  under  whom 
she  claimed  :  That  a  fire  occured,  by  which  the  said 
dwelling  house,  in  common  with  many  others  in  the  town 
of  Wilmington,  was  consumed,  leaving  a  part  of  the  walls 
of  the  house,  which  had  been  built  for  more  than  twenty 
years,  still  standings  and  also  a  brick  wall  or  fence  which 
had  been  built  some  seven  or  eight  years ;  and  that,  by 
the  digging,  which  had  been  done  under  the  direction  of 
the  defendants,  the  earth  of  the  lot,  which  was  a  body  of 
deep  sand,  had  given  away,  and  the  walls  of  both  kinds 
above  mentioned  had  fallen,  and  that  it  had  become  ne- 
cessary, to  enable  the  plaintiff  to  use  the  said  lot  as  be- 
fore, to  rebuild  said  walls,  and  also  to  grade  down  the 
said  lot,  or  to  build  other  walls  to  sustain  the  embank* 
ment,  and  put  steps  thereto ;  and  that,  to  make  the  re- 
pairs and  additions  thus  rendered  necessary,  the  plaintiff 
had  been  compelled  to  lay  out  between  fifteen  hundred 
and  two  thousand  dollars. 

The  defendants  shewed,  that  they,  being  Commissioners 
of  the  town  of  Wilmington,  deemed  it  expedient  to  grade 
ChesDUt  and  Front  streets,  shortly  after  the  fire  above 
mentioned,  as  they  contended  they  were  empowered  to 
do  by  sundry  Acts  of  Assembly,  passed  in  relation  to  the 
town  of  Wilmington ;  and  had  passed  an  order  acqordingii 
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ly  to  grade  Front  street ;  and  that,  in  pursaanee  of  said 
authority  and  order,  persons  under  their  direction  had 
proceeded  to  cut  down  Front  and  Chesnut  streets,  at  the 
south  eastern  intersection  of  which  streets  the  plaintiflfs 
lot  stood,  as  described  above.  And  they  contended — 1st. 
That  the  plaintiflT  was  not  entitled  to  recover  against 
them,  thus  acting  under  public  authority,  whether  due 
caution  was  used  or  not. 

Secondly.  That  due  caution  had  been  used,  and  the  in- 
jury to  the  plaintiff,  if  any,  had  been  the  consequenco  of 
washing  rains  and  not  the  natural  result  of  the  defen« 
dants'  acts. 

Thirdly.  That  the  plaintiflT,  had,  in  fact,  been  benefited 
and  not  injured  by  the  grading  of  the  streets,  in  doing 
which  the  digging  complained  of  by  the  plaintiflT  had 
been  necessary. 

Fourth!}'.  They  insisted  that  the  plaintiff  was  only  en- 
titled to  damages  for  the  destruction  of  such  superstruc* 
tures  as  had  been  standing  twenty  years,  if  to  any  dama* 
ges  at  all. 

The  plaintiff  insisted  that  the  acts  of  the  defendants 
were  altogether  unlawful,  and  that  no  proper  authority 
had,  at  any  rate,  been  given  to  grade  Chesnut  street ;  and 
if  lawful,  it  had  been  done  in  so  unskilful  or  incautious  a 
manner  as  to  produce  the  injury  complained  of,  and  that 
she  had  sustained  loss  thereby  to  the  amount  stated 
above  or  more. 

His  Honor  charged  the  jury,  that  the  acts  of  the  defen- 
dants were  lawful,  provided  they  were  done  with  ordin- 
ary  skill  and  caution,  and  it  was  for  the  jury  to  say, 
whether  such  ordinary  skill  and  caution  had  been  used ; 
if  they  had  not  and  injury  resulted  to  the  plaintiff  for  want 
of  such  ordinary  skill  and  caution,  she  was  entitled  to  re- 
cover, provided,  further,  that  her  injury  had  been  the  di» 
rect  consequence  of  such  want  of  skill  or  caution  ;  for,  if 
the  fall  of  her  lot  or  walls  had  been  the  consequence  of 
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high  winds  or  washing  rains  as  bad  been  urged  at  the 
bar,  and  not  the  mere  natural  results  of  the  defendants' 
want  of  skill  or  caution,  plaintiff  would  not  be  entitled 
to  damages*  But  that,  if  in  the  main,  they  should  find 
for  the  plaintiff,  they  ought  to  consider  further,  whether, 
upon  the  whole,  the  plaintiff's  lot  had  been  increased  in 
value  by  the  defendants'  acts  to  the  full  amount  of  her 
injury,  and,  if  so,  she  would  not  be  entitled  to  damnges ; 
and  if  the  injury,  if  any,  was  greater  than  the  increased 
value  given  to  the  lot  by  the  defendants,  then  they  should 
deduct  such  increased  value  from  the  amount  of  injury^ 
and  give  to  the  plaintiff  a  verdict  for  such  difference. 

A  verdict  having  been  rendered  for  the  plaintiff  for 
five  hundred  dollars  damages,  and  a  rule  for  a  new  trial 
having  been  discharged,  the  defendants  appealed. 

Strange^  W.  H.  Hat/wood,  Meares  and  Iredell^  for  the 
plaintiff. 

Badger  and  W.  A*  Wright^  for  the  defendants. 

Pearson,  J>  We  think  the  charge  of  his  Honor  was 
fully  as  favorable  to  the  defendants,  as  they  had  a  right 
to  ask.  The  whole  of  it  is  in  their  favor,  except  the  in- 
struction :  "That  if,  in  doing  the  work,  ordinary  skill  and 
caution  had  not  been  used,  and  the  plaintiff  was  damaged 
thereby,  she  was  entitled  to  recover." 

It  is  true,  his  Honor  did  not  instruct  the  jury,  what 
would  amount  to  ordinary  skill  and  caution  ;  but  no  such 
instruction  was  asked  for ;  and  the  defendants  have  no 
right  now  to  except,  because  it  was  not  given. 

Our  consideration  is,  therefore,  confined  to  the  single 
instruction  above  stated. 

His  Honor  instructed  the  jury,  that  the  acts  of  the  de^ 
fendants  were  lawful,  provided  they  were  done  with  or. 
dinary  skill  and  caution.  He  assumed  that  the  defen- 
dants, as  coRunissioners,  were  vested,  by  the  several  acts 
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of  the  Legislature  upon  the  subject,  with  full  power  to 
cause  the  grading  to  be  done,  and  to  levy  a  tax  upon  the 
citizens  of  the  town  to  defray  the  expense  ;  and  he  put 
the  plaintiff's  right  to  recover,  upon  the  question,  whether 
ordinary  skill  and  caution  had  been  used. 

If  the  defendants  had  caused  the  grading  to  be  done 
with  ordinary  skill  and  caution,  and,  by  the  erection  of  a 
substantial  wall  as  the  excavation  proceeded,  had  so 
managed,  as  to  prevent  any  caving  in  of  the  plaintiff's 
lot,  so  that  the  damage,  if  any,  would  have  resulted,  not 
from  a  want  of  ordinary  skill  and  caution,  but  merely 
from  the  fact,  that,  by  reason  of  the  grading,  the  lot  was 
left  higher  above  the  level  of  the  street,  and,  so,  was  more 
difficult  of  access,  and,  therefore,  less  valuable,  the  case 
would  have  presented  a  very  grave  question ;  and  we 
are  strongly  inclined  to  think  with  his  Honor,  that  the 
plaintiff  would  have  been  without  remedy  :  for,  as  it 
was  lawful  for  the  defendants  to  do  the  work,  if  it  was 
done  in  a  proper  manner,  although  the  plaintiff  was  dam« 
aged  thereby,  it  would  be  **damnum  absque  injuria,"  and 
give  no  cause  of  action.  To  subject  the  defendants  to 
an  action  for  exercising  in  a  proper  manner  power  vested 
in  them,  by  the  sovereign  authority,  for  the  convenience 
of  the  public,  would  seem  to  involve  an  absurdity ;  hence 
if  the  property  of  one  is  made  less  valuable  by  being  left 
too  high,  and  that  of  another  is  made  less  valuable  by 
being  left  too  low,  the  parties  must  submit  to  the  loss  for 
the  convenience  of  the  public  ;  unless  the  law,  authorise 
ing  the  act  to  be  done,  contains  some  provision  for  mak- 
log  compensation,  as,  in  justice,  it  should  do,  whenever 
the  work,  although  done  in  a  skilful  and  proper  manner, 
will  be  productive  of  special  damage  to  an  individual ; 
but  there  can  be  no  provision  made  for  damage,  which  is 
the  result  of  a  want  of  ordinary  skill  and  caution  in  doing 
the  work,  as  it  cannot  be  anticipated.  And  this  furnishes 
a  strong  argument  for  giving  an  action  to  recover  damage^ 
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which  is  the  result  of  a  want  of  ordinary  skill  and  cau* 
tion  ;  although  no  action  will  lie,  when  the  work  is  pro- 
perly done ;  and  the  individual  must  submit  to  the  dam* 
age,  unless  his  case  is  specially  provided  fur.  It  is  ap- 
prehended, that  there  was  error  in  not  adverting  to  this 
distinction  in  the  decision  of  some  of  the  cases  which 
were  relied  upon  in  the  argument,  and  to  which  atten- 
tion will  be  called  in  the  course  of  this  opinion  ;  for 
which  reason  it  has  been  dwelt  upon  somewhat  at  length. 

The  jury  has  found,  that  the  defendants  did  not  use  or- 
dinary skill  and  caution  in  doing  the  work,  and,  as  the 
plaintiff  has  been  compelled  to  erect  the  walls,  which 
proper  skill  and  caution  made  it  the  duty  of  the  defen- 
dants to  have  erected,  in  order  to  protect  the  lot  from  the 
effect  of  their  act,  it  seerxM  clear  that  she  is  entitled  to 
recover.  Suppose  the  case  of  two  individuals :  if  one 
digs  a  ditch  or  cellar  upon  his  own  land,  so  as  to  cause 
the  land  of  another  to  cave  in,  or  walls  of  houses  to  falU 
he  violates  the  maxim.  *'one  must  use  his  own  so  as  not 
to  do  damage  to  another,**  and  is  as  clearly  liable  to  an 
action,  as  one  who  erects  a  dam  upon  bis  own  land  and 
thereby  ponds  the  water  back  upon  that  of  another.  The 
defendants  insist,  that,  if  the  plaintiff  had  a  cause  of  ac- 
ti'>n,  it  is  against  them  as  individuals,  and  not  in  their 
corporate  capacity,  for,  as  they  contend,  a  corporation 
cannot  be  sued  in  ''tort." 

It  is  true,  that  it  was  formerly  so  held,  and  the  reason 
given  in  the  books  is.  that  the  usual  process  in  an  action 
of  tortf  to-wit,  the  capias  ad  respondendum,  could  not  be 
served  upon  a  corporation.  The  law,  however,  has  been 
settled  to  the  contrary,  and  the  idea,  that  corporations  are 
less  accessible,  and  less  responsible  to  actions  than  indi- 
viduals, (which,  by  the  bye.  was  one  reason  why  corpor- 
ations have  always  been  looked  upon  by  the  public  with  so 
much  jealousy  and  so  little  favor,)  has  yielded  to  common 
sense,  and  has  been  held,  ever  since  the  case  of  Yar 
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borough  V.  The  Bank  of  England,  10  East.  6,  when  the 
matter  underwent  a  full  discription,  and  all  the  objections 
to  the  action  were  satisfactorily  disposed  of,  that  corpora 
ations  were  as  liable  as  individuals  to  be  sued  in  contract 
or  in  tort,  or  to  be  indicted. 

In  the  United  States,  the  liability  of  corporations  to  ac- 
tions of  tort  is  well  settled  ;  indeed  the  charters  of  all 
corporations  in  this  State,  provide  for  the  manner  and 
name  in  which  they  shall  sue  and  be  sued,  and  no  dis- 
tinction is  made  betwern  actions  in  contract  and  in  tort. 

We  think  the  plaintiff  had  her  election  to  sue  the  cor- 
poration, who  did  the  work,  or  to  sue  the  defendants 
as  a  corporation,  in  which  capacity  they  procured  the 
work  to  be  done,  and  are  liable  for  the  damage  done 
by  their  agent,  under  the  rule  respondeat  superior.  A 
superior  is  not  liable  for  the  wilful  act  of  his  agent,  but 
is  liable  for  the  damage  resulting  from  a  want  of  skill 
and  due  caution  in  doing  the  work. 

If  the  work  be  done  according  to  the  directions  of  the 
superior,  and  the  agent  is  sued  and  pays  damage,  he  has 
his  redress  against  the  superior  ;  if  the  work  is  done  con- 
trary to  the  directions  of  the  superior,  and  the  superior 
is  sued  and  pays  damage,  he  has  his  redress  against  the 
agent. 

U  is  not  necessary  to  decide  whether  the  action  could 
have  been  maintained  against  the  defendants  as  Individ* 
uals.  Certainly  it  is  better  for  the  defendants  to  be  sued 
as  a  corporation  ;  for  the  question,  how  far  they  have  a 
right  to  pay  the  damage  out  of  the  funds  of  the  corpora* 
tioHt  will  be  presented  in  a  more  favorable  point  of  view, 
than  if  they  had  been  sued  as  individuals. 

The  defendants  further  insist,  that,  admitting  that  the 
plaintifi  could  maintain  an  action  for  the  damage  sup- 
posed, against  a  private  corporation,  as  a  rail  road  or 
cani^l  company,  yet  no  action  will  lie  against  them,  they 
being  a  municipal  or  public  corporation,  for  an  exercise 
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of  the  power  vested  in  them  by  the  sovereign  authority, 
for  the  convenience  of  the  public;  and  contend  for  this 
distinction,  because,  in  the  former  case,  the  act  is  done 
for  the  benefit  of  the  private  corporation,  to  enable  it  to 
make  money  for  the  individuals  composing  the  corpora- 
tion ;  while  in  the  latter  the  act  is  done  for  the  benefit  of 
the  public  at  large.  This  distinction  is  taken  in  several 
cases  cited  in  the  argument  for  the  defendants,  and  ap- 
pears at  the  first  suggestion  to  be  plausible,  but  will  not 
bear  examination,  and  is  more  fanciful  than  real. 

The  inducement  on  the  part  of  the  sovereign  to  grant 
the  power,  is,  in  both  cases  the  benefit  which  the  public 
will  derive.  The  inducement  on  the  part  of  the  grantees^ 
to  solicit  and  accept  the  grant  of  the  power,  is,  in  both  cases, 
the  benefit  which  the  grantees  will  derive. 

When  the  sovereign  grants  power  to  a  private  corpor- 
ation, to  construct  a  rail  road,  the  grant  is  made  for  the 
public  benefit,  and  is  accepted  because  of  the  benefit 
which  the  corporation  expects  to  derive  by  making  mo- 
ney. So  when  the  sovereign  grants  power  to  a  municipal 
corporation  to  grade  the  streets,  the  grant  is  made  for 
the  public  benefit,  and  is  accepted  because  of  the  benefit 
which  the  corporation  expects  to  derive,  not  by  makings 
money  directly,  but  by  making  it  more  convenient  for 
the  individuals  composing  the  corporation  or  town,  to  pass 
and  repass  in  the  transaction  of  business,  and  to  benefit 
them  by  holding  out  greater  inducements  for  others  to 
frequent  the  town  and  thereby  add  to  its  business.  Tbs 
only  distinction  then,  is,  that  in  the  one  case  money  is 
received  directly ;  in  the  other,  indredly ;  but  in  both  ca- 
ses the  individuals,  composing,  the  stockholders,  and  the 
citizens  of  the  town,  derive  special  benefit  from  the  work, 
which  is  not  shared  in  by  the  citizens  of  the  State,  and,  for 
this  reason,  the  corporation,  in  both  cases,  is  at  the  ex^ 
pense  of  making  the  worh^  and  this  is  the  surest  test,  by 
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which  to  find  out  for  whose  special  benefit  the  work  is. 
done. 

The  proposition  contended  fori  on  the  part  of  the  de» 
fendantSt  is,  that  a  public  or  municipal  corporation  is  not 
liable  to  an  action,  for  doing  a  work,  which  the  law  au« 
thorises  to  be  done,  and  that  individuals,  sustaining  loss 
thereby,  have  no  redress,  unless  the  law  provides  for 
compensation.  This  proposition  is  admitted,  with  the 
qualification,  provided  the  work  is  done  in  a  proper  manner^ 
and  the  only  question  is«  is  the  proposition  to  be  ihu9 
qualified?  It  has  been  already  suggested,  as  a  reason 
for  requiring  the  qualification,  that  compensation  can  be 
provided  for  loss,  necessarily  resulting  from  the  work,  as 
taking  land  for  the  location  of  a  road  or  other  loss  which 
will  result,  if  the  work  be  done  in  the  most  proper  and 
skilful  manner,  whereas  compensation  cannot  be  pro* 
vided  for  loss  resulting  from  a  want  of  skill  and  caution, 
for  a  want  of  skill  and  caution  cannot  be  anticipated,  at 
all  events,  the  degree  in  which  it  will  be  wanting,  can* 
not  be  known ;  it  was  also  suggested,  as  a  reason  for  re* 
quiring  the  qualification,  that  the  distinction  attempted 
to  be  drawn  between  a  private  and  a  public  corporation 
by  which  the  one  may  be  made  liable  in  such  case  and 
the  other  not,  was  not  tenable.  It  is  now  added,  and 
seems  to  be  conclusive  in  favor  of  the  qualification,  that 
the  grant  to  do  the  work  necessarily  implies  a  condition, 
that  the  work  is  to  be  done  in  a  skilful  and  proper  manner^ 
so  that  if  the  work  be  not  done  with  ordinary  skill  and 
cantion,  the  corporation  has  not  acted  in  pursuance  of 
the  power  vested  in  it ;  its  act  is  not  lawful,  but  is  wrong* 
fnl,  and  the  damage  sustained  by  an  individual  is  ^dam*. 
num  et  injuria^**  for  which  an  action  will  lie.  By  way  of 
illustration,  power  is  given  to  a  corporation  to  grade  a 
street,  by  making  an  embankment  across  a  valley,  through 
which  a  small  branch  runs;  is  it  not  implied  that  the  work 
is  to  be  done  in  a  skilful  and  proper  manner  by  making 
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a  eahrert,  ibroagh  uhich  the  branch  can  discbarge  itself  t 
or  is  the  power  unconditional,  to  make  the  embankment 
ki  any  way  that  the  corporation  may  see  proper,  to  fill 
op  the  bed  of  the  branch*  make  no  culvert,  and  leave  the 
water  to  pond  back  upon  the  lots  above,  unless  the  owners 
ofaoose  to  be  at  the  expenso  of  making  a  culvert,  even  if 
H  be  lawful  for  them  to  do  so,  by  interfering  with  a  work 
which  the  sovereign  has  made  it  lawful  for  a  municipal 
corporation  to  erect  7 

The  bare  statement  of  such  a  case  is  a  sufficient  argu- 
ment for  requiring  the  qualification,  and  yet  it  is,  in  ef« 
feet,  the  case  we  have  under  consideration,  and  we  would 
without  hesitation,  decide  in  favor  of  the  qualification 
apon  the  reason  of  the  thing,  unless  the  authorities  have 
settled  the  law  to  the  contrary  too  clearly  to  allow  of 
such  a  decision. 

The  authority,  mainly  relied  on  as  being  directly  in 
point,  is  a  decision  in  the  State  of  New  York«  Wilson  v. 
the  Mayor^  4^.,  of  the  City  of  New  York^  1  Denio,  595. 
It  is  admitted  that  this  case,  if  correctly  decided,  is  in 
point,  but  with  proper  respect  we  conceive  that  the  de« 
cision  was  erroneous,  and  that  it  is  not  supported  by  the 
case  of  the  Governor^  4^.,  of  Cast  Plate  Manufacturers 
X.  Meredith^  4  Term  Rep*  796,  upon  which  the  Court  base 
tfaeii  opioioik  The  error,  it  seems  to  us,  is  in  holding 
that  the  power  to  do  an  act  is  unconditional ;  whereas 
yfe  think  there  is  always  a  condition  implied,  that  the 
work  shall  be  done  properly.  The  case  was :  the  plain* 
lifi"  owned  a  lot  at  the  intersection  of  40th  street  and  the 
Ith  avenue ;  the  defendants  having  power  to  raise  and 
grade  the  street  and  avenue^  raised  them  eighteen  inche?^ 
without  making  any  drain  ar  sewer^,  whereby  the  water 
icom  the  street  and  avenue,  and  the  adjacent  lots,  flowed 
vpon  the  plaintiff^'a  lot  and  there  remained  in  a  pond,  and 
could  not  flow  ofi*,  beeause  of  the  obstruction  presented 
1^  the  stieet  and  avenne  so  raised,  and  for  the  want  of  a 
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drain  or  sewer.  The  plaintifl'in  bis  declaration  allegedt 
that  the  work  was  done  carelessly*  and  proved  the  facts^ 
as  above  stated.  The  Coart  was  of  opinion  that  the  action 
eoold  not  be  sastaincd  and  the  plaintiff  was  non^snited* 
assuming  the  broad  ground,  that  the  corporation  was  not 
liable  for  damage  done  to  individnals,  in  the  exercise  of 
its  power  to  raise  and  grade  the  streets,  and  without 
leaving  the  fact  to  be  decided  by  the  jury,  whether  the 
work  bad  been  done  '^carelessly,"  and  with  a  want  of  or* 
dinary  skill  and  caution,  of  which  we  think  there  was 
full  proof. 

The  cose  of  the  Cfovemor^  4^.  v.  MeredUk^  4  Term  Rep 
796,  upon  which  the  above  case  is  made  to  rest,  was  this  : 
The  plaintiff  owned  A  lot  on  High  Ground  street,  upon 
which  be  had  three  ware«houses,  with  an  arch  and  gate- 
way under  one  of  them,  leading  from  the  street  under 
and  through  into  his  yard  behind,  and  used  it  for  loaded 
wagons  to  pass  from  the  street  into  the  yard,  for  which 
purpose  it  was  of  sufficient  height.  The  defendants,  who 
acted  under  the  authority  of  the  commissioners  of  the 
town,  who  were  authorised  to  raise  and  grade  the  streets 
by  an  act  of  Parliament,  and  who  had  previously  taken 
a  level  and  decided  upon  the  height  to  which  it  was  ne« 
cessary  to  raise  the  street  opposite  the  ware-house  and 
gate-way  of  the  plaintiff,  in  strict  pursuance  of  their  di« 
reotions,  raised  the  street  2  feet  and  1  inch  ;  whereby  the 
gate- way  of  the  plaintiff  was  made  so  low  above  the 
street,  that  loaded  wagons  could  not  enter  as  before,  and 
it  became  necessary  to  unload  the  wagons  in  the  street 
and  carry  the  articles  through  to  the  back  yard.  The 
areh  could  not  be  made  higher  without  injury  to  the 
bouse.  The  special  case,  made  after  a  verdict  for  the 
plaintiff,  stated,  as  facts  agreed,  the  facts  above  and  also 
this  further  fact :  That  the  height  to  which  the  street 
was  raised  opposite  ^plaintiff's  gate,  was  necessary  to 
make  a  regular  inclined  plane  with  a  fall  of  one  foot  in 
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aaventeen,  and  ''the  work  could  not  be  effected  if  done  in 
any  other  way.  The  line,  so  made,  was  necessary  and 
proper*  and  any  alteration  of  the  inclined  surface  of  the 
street  less  material  was  not  sufficient  to  render  the  street 
safe  for  carriages*" 

Lord  Kenyon  held,  that  neither  the  defendant  nor  the 
commissioners  were  liable  for  doing  the  work,  although 
the  plaintiff  was  thereby  damaged,  and  put  his  decision 
upon  this  ground :  '*It  does  not  seem  to  me,  that  the 
commissioners  acting  under  this  act,  have  been  guilty  of 
any  excess  of  jurisdiction.^* 

BuLLEB,  Judge,  put  his  decision  upon  the  ground,  that 
the  act  gave  a  particular  remedy,  by  making  provision 
for  compensation,  but  inclined  to  concur  with  the  Chief 
Justice,  that  the  plaintiff  would  have  been  without  reme* 
dy,  if  no  provision  for  compensation  had  been  made ; 
concluding  '*that  if  the  thing  complained  of  was  lawful, 
no  action  can  be  sustained  against  the  party  doing  the 
act.  In  this  case,  express  power  was  given  to  the  com- 
missioners to  raise  the  pavement,  and,  not  having  ex- 
ceeded their  power,  they  are  not  liable  to  an  action  for 
having  done  it" 

Gbove,  Judge,  put  his  decision  upon  the  provision  for 
compensation,  and  expressed  no  opinion  on  the  general 
question. 

So  that  in  this  case  the  work  was  properly  done,  and 
no  want  of  ordinary  skill  and  caution  was  alleged.  And 
the  case  of  Wilson  v.  the  Mayor,  4^.  of  New  York  City, 
is  placed  in  this  predicament.  If  the  work  was  properly 
done,  then  it  is  sustained  by  the  above  case,  upon  which 
it  professes  to  be  grounded  ;  but  is  not  in  point  as  an  au« 
thority  in  the  case  now  under  consideration,  where  a 
want  of  ordinary  skill  and  caution  is  expressly  found  by 
the  jury.  Bat  if  the  work  was  not  properly  done,  then, 
although  in  point,  yet  it  is  not  sustained  by  the  case  above 
stated. 
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The  case  of  Bailey  v.  the  Mayor^  4^.  of  the  City  of 
New  York,  decided  ia  the  Supreme  Court  of  that  State* 
and  reported  3  II ill  531,  and  again  decided  in  '*Tbe  Court 
for  the  correction  of  errors,"  reported  2  Denio,  433,  was 
also  cited,  not  as  a  case  in  point,  for  the  decision  was  a« 
gainst  the  corporation,  but  as  recognising  the  exception» 
contended  for,  in  favor  of  Municipal  Corporations,  by 
putting  the  case  upon  special  grounds,  which,  in  the 
opinion  of  the  Court,  made  it  an  exception  to  the  general 
rule. 

The  case  was,  that  the  plaintiff  owned  land,  mills,  &o. 
on  Croton  river,  below  the  point  where  the  defendants 
had  caused  a  dam  to  be  erected  to  turn  the  water  out  of 
the  river,  for  the  purpose  of  taking  it  to  the  City,  in  pur- 
suance of  powers  vested  in  them  by  the  Act  of  the  Leg« 
islature :  A  freshet  in  the  river  carried  away  the  dam 
and  caused  great  damage  to  the  plaintiff,  by  washing  a* 
way  bis  land,  mills,  &c.  The  plaintiff,  in  the  Court  be- 
low, offered  to  prove  that  the  dam  was  negligently,  un- 
skilfully,  &c.  constructed,  by  reason  of  which  the  dam 
was  swept  away,  &c«  The  Judge  below  rejected  the 
evidence  and  directed  a  non-suit.  Upon  an  appeal  to 
the  Supreme  Court,  a  new  trial  was  granted ;  the  Court 
being  of  opinion  that,  although  as  a  general  rule,  a  muni- 
cipal  corporation  is  not  liable  to  the  action  of  an  indi- 
vidual for  acts  done  under  a  power  vested  in  it  by  law, 
yet  this  case  formed  an  exception,  for  although  the  pub* 
lie  might  derive  a  common  benefit  from  the  erection  of 
the  worki  still  the  grant  of  the  power  was  made  for  the 
private  advantage  and  emolument  of  the  corporation,  in- 
asmuch as  the  water  was  to  be  sold ;  and  so  the  corpora- 
tion  was  liable  as  an  individual  or  a  private  corporation 
would  be.  Upon  the  second  trial,  the  same  facts  being 
proved,  the  jury  found  for  the  plaintiff  and  assessed  dam* 
age  to  $62,888  73.  The  case  was  then  taken  to  the 
Court  for  the  correction  of  errors,  where  the  decision  of 
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the  Sapreme  Court  was  affirmed,  and  the  Coart,  admit- 
Xing  as  a  general  role  that  a  municipal  corporation  is 
not  liable  to  the  action  of  an  individual  for  acts  done  un- 
der a  power  vested  in  it  by  law,  was  of  opinion  thai 
this  case  formed  an  exception ;  not  upon  the  ground  ta- 
ken in  the  Supreme  Court,  for  making  it  an  exception, 
but  upon  a  distinct  and  different  ground :  that  the  corpor* 
ation  owned  the  land,  upon  which  the  dam  was  erected, 
and  was,  therefore,  liable  for  its  improper  construction. 
In  both  Courts,  it  was  taken  for  granted,  that  the  work 
was  not  properly  done,  and  instead  of  coming  to  the  same 
conclusion  upon  grounds  so  distinct  and  different,  the  twc 
Courts  might  safely  have  adopted  the  common  ground, 
that  an  Act,  which  gives  power  to  a  corporation  to  do  a 
certain  work,  implies  that  the  work  is  to  be  done  proper- 
ly ;  and  hence,  a  corporation,  whether  private  or  muni- 
cipal, whether  the  act  is  done  with  a  view  to  the  receipt 
of  money  directly,  or  only  ior  indirect  or  collateral  ad- 
vantages, and  whether  the  land  belongs  to  the  corpora- 
tion, or  is  only  to  be  used  and  kept  up  as  streets,  in  any 
and  all  of  these  cases,  is  liable  for  any  damage  resulting 
from  a  want  of  ordinary  skill  and  caution  in  doing  the 
work ;  although  it  is  not  liable,  when  the  work  is  pro« 
perly  done  and  in  strict  pursuance  of  the  power  vested 
in  it,  for  any  damage,  which  necessarily  results  from  the 
work,  and  does  not  depend  upon  the  manner  in  which  it 
is  done.  In  such  cases,  individuals  must  submit  to  the 
loss,  ^*salus  populi  suprema  est  lex ;"  which  maxim,  soften- 
ed down,  means  that  the  interest  of  individuals  must  give 
way  to  the  accomodation  of  the  public.  But  as  the  max- 
im is  somewhat  harsh  in  its  mildest  sense,  we  are  not 
disposed  to  extend  its  application,  especially  when  no 
provision  is  made  for  compensation. 

Per  Curiam;  Judgment^affirmed. 


DECEMBER  TERM.  1848.  87 


DBN  OF  DEMISE  OF  ABNER  SCOTT  &  AL.  m.  JOHN  B.  BEARS. 

One  ofteyeral  leMon  in  an  aclioo  of  ejeetmant  haa  a  right  to  bayo  hia  nam* 
erased  from  the  declaration. 

He  is  liable  to  hii  co-leMon  for  hia  proportion  of  the  eoit8,bat  if  judgment  ba 
ultimately  rendered  in  favor  of  the  plaintiff  he  ia  entitled  to  be  re-imbnned 
for  aaeh  proportion  out  of  tbo  oosts  recoTored  from  the  defendant 

• 

Appeal    from  the  Superior  Court  of  Law  of  Wake 
County,  at  the  Fall  Term,  1848,  his  Honor  Judge  Dick 

presiding. 

The  declaration  of  ejectment,  in  this  case,  was  return- 
able to  August  Term,  1845,  of  Wake  County  Court,  and 
contained  but  one  demise  and  that  in  the  name  of  Scott 
and  wife.     At  that  term  the  defendant  appeared,  and  en« 
tered  into  the  common  rule  and  pleaded  not  guilty.   Upoa 
motion  of  the  plaintiffs  by  their  attorney,  they  were  per- 
mitted to  amend  their  declaration  by  adding  a  count  in 
the  name  of  Ann  Jones ;  and  the  counsel,  on  the  demand 
of  the  defendant,  produced  a  power  of  attorney  from  Ann 
Jones,  authorising  him  to  use  her  name  for  that  purpose* 
Whereupon,  the  defendant's  counsel  produced  to  the  Court 
a  power  of  attorney  subsequent  in  date  to  that  shown  by 
the  plaintiffs,  authorising  and  empowering  him  to  strike 
out  her  name  from  the  declaration.    Upon  the  motion  of 
the  defendant's  counsel  the  demise  in  the  name  of  Ann 
Jones  was  stricken  from  the  declaration.     Whereupon 
the  plaintiffs  moved  that  she  pay  the  costs,  which  was 
refused;  and  the  plaintiffs  appealed  to  the  Supreme 
Court 

G.  W.  Haywood^  McRae  and  Miller^  for  the  plaintiffs. 
W.  jHI  Haywood,  for  the  defendant. 
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Nash,  J.  The  case  is  before  ns  upon  the  interlocutory 
order,  authorising  Ann  Jones  to  have  the  demise  in  her 
name  erased  from  the  declaration.  If  it  was  a  matter  of 
discretion  in  the  Court,  we  have  no  authority  to  interfere 
with  its  exercise  ;  our  only  business,  on  appeals,  is  with 
the  legal  errors  committed  or  alleged  to  be  committed. 
We,  however,  consider  it  a  matter  of  right  on  the  part  of 
Mrs.  Jones.  If  she  had  been  the  only  lesHor  of  the  plain- 
tiff, it  cannot  be  questioned,  she  would  have  had  the  right 
to  dismiss  the  action.  We  cannot  perceive  in  what  man- 
ner that  right  was  taken  from  her,  so  far  as  the  demise 
in  her  name  was  concerned,  by  its  being  joined  in  the 
declaration  with  one  from  Scott  and  wife.  The  demises 
are  separate  and  distinct,  and  in  no  way  dependent  on 
each  other.  The  motion  here  was  similar  in  its  charac- 
ter, to  entering  a  nolle  prosequi.  Where  a  plaintiff  per- 
ceives he  cannot  support  his  declaration  in  whole  or  in 
part  he  may  enter  a  noLpros  ,  either  to  the  whole  or  part 
of  his  cause  of  action.  TidcTs  Pr.  681.  \st  Ch.  on  PI. 
609.  2nd  Sellon's  Pr.  458.  Fray  v.  Fray.  2  Bl.  R  815. 
In  this  case  Mrs.  Jones  did  not,  by  withdrawing  from  the 
declaration  the  demise  in  her  name,  interfere  with  the 
action,  as  to  any  right  the  other  lessors  of  the  plaintiff 
had  to  prosecute  it.  We  think  there  was  no  error  in 
permitting  the  demise  in  the  name  of  Mrs.  Jones  to  be 
stricken  from  the  declaration. 

But  we  think  the  Court  ought  to  have  made  an  order 
on  this  party  for  the  payment  of  her  share  of  the  costs, 
incurred  on  the  part  of  the  plaintiffs.  She  gave  an  ex- 
press consent  to  a  count  in  her  name,  and,  although  she 
cannot  be  prevented  from  discontinuing  the  action  so  far 
as  it  is  hers,  she  is  obliged,  in  common  honesty,  to  pay 
the  other  lessors  of  the  plaintiffs  or  their  common  attor- 
ney her  aliquot  part  of  all  the  costs.  Jackson  v.  Sliles^  5th 
Co  wen  419.  For  this  reason  the  judgment  must  be  re- 
versed, with  directions  to  the  Superior  Court,  to  correct 
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the  order  appealed  from,  in  the  matter  here  pointed  oat. 
If  the  plaintiff  should  nltiraately  succeed,  she  will  be  en- 
titled to  receive  back  the  costs,  so  paid  by  her,  oat  of 
those  collected  from  the  defendant. 

Per  Clriam.  Ordered  accordingly. 


JAMBS  CARROLL,  ADM*R  vs.   EDWARD  E.  HUSSEV. 

Where  an  execolioa  iMuee  agaiost  A.  aod  a  levied  bona  fidt  on  property  io 
the  poaaessioo  of  B ,  on  the  alleviation  that  the  property  ia  really  in  A.,  the 
action  of  repletin  will  not  lie  a^inat  the  ahertfll 
The  case  of  McLeod  t.  OaUt  S  Ire.  3S7  »oited  and  apprered. 

Appeal  from  the  Sapertor  Coart  of  Law  of  Duplin 
Coanty,  at  the  Fall  Term,  1648,  his  Honor  Judge  Sbttlb 
presiding. 

This  is  replevin  for  a  slave,  which  the  defendant  a- 
vowed  taking  as  sheriff  of  Duplin  under  a  fieri  facias 
from  the  Coanty  Court,  against  the  property  of  Edward 
A.  Houston.  At  the  time  of  the  seisure  the  slave  was  in 
the  possession  of  the  plaintiff;  and  the  only  question  at 
the  trial  was,  whether  the  action  would  lie.  A  verdict 
was  taken  for  the  defendant,  subject  to  the  opinion  of 
the  Court  on  that  point ;  and  the  Court  afterwards  gaw 
jadgmenton  the  verdict  and  the  plaintiff  appealed. 

D.  Reid  and  W.  A.  Wright,  for  the  ptaimiff; 
W.  Winslow.  for  the  defendant. 
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Rcrnift  C.  J.  In  McLeod  v.  Oats,  8  Ire.  887*  the 
did  not  require  the  Conrt  to  go  further  than  to  say,  that 
replevin  would  not  lie  against  an  officer  for  goods  seised 
in  the  possession  of  the  defendant  in  execution ;  and  the 
decision  was  confined  to  that  point.  Bat  the  reasoning* 
on  which  the  opinion  was  adopted,  embraces  the  present 
ease  also,  in  which  the  actual  possession  was  not  in  the 
debtor.  The  rule,  which  is  laid  down  by  writers  of  high 
character,  that  goods  taken  in  execution  are  not  replev* 
iable ;  the  want  of  precedents  of  such  actions  in  the  old 
books,  and  the  very  grave  inconveniences  which  would 
arise  from  extending  the  action  to  property  in  custodia 
legis  ;  all  concur  in  producing  the  conviction,  that  it  will 
not  lie  in  any  case.  It  was  argued  for  the  plaintiff,  that, 
if  the  goods  seised  be  not  the  debtor's  property,  the  pro. 
cess  is  no  justification,  but  the  officer  is  a  trespasser  ab 
initio;  and  therefore  that  replevin  as  well  as  trespass 
ought  to  lie  for  such  a  wrongful  taking.  In  the  first 
place,  that  is  a  misapplication  of  the  doctrine  alluded  to ; 
for  it  properly  belongs  to  a  case  of  abuse  of  process, 
which  authorises  the  oflScer  to  do  a  particular  act  and  in 
doing  it  he  transcends  his  authority,  and  therefore  no 
part  of  his  act  is  justifiable.  But  execution  against  the 
goods  of  one  person  is  no  authority  whatever  for  taking 
the  goods  of  another ;  and  therefore  the  sheriff  in  such  a 
case  is  an  actual  trespasser  from  the  beginning*  and  not 
merely  by  relation  from  eubsequent  maUfeasanees.  Be* 
sides,  the  argument  is  completely  ^  petitio  princ^ii  ;  fer 
it  assumes  that  the  goods  belong  to  the  plaintiff  in  re^ 
plevin,  whereas  the  controversy  in  such  a  case  alwaya 
must  be,  whose  property  they  are ;  and  therefore  the  en* 
qniry  arises,  whether  this  action,  when  brought  againsl 
the  officer,  is  a  proper,  convenient,  and  legal  mode  «l 
trying  that  question. 

That  the  statute  doee  not  help  the  plaintiff  was  shown 
in  the  case  before  cited.    But  it  seems,  on  the  contrary, 
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to  ftiniish  an  additional  argument  against  any  straining 
in  favor  of  the  actiout  which  would  create  such  impedi* 
ments  to  the  execution  of  process;  becausct  by  the  statotey 
the  owner  of  the  slave  may  bring  replevin  against  the 
purchaser  from  the  sheritf,  which  amply  secures  to  him 
the  slave  specifically. 

PsE  CuBiAM.  Judgment  affirmed. 


EX  PARTE  MAKEPEACE  ^  AL. 

BpiBDing  iiiachiiMryt  QNd  in  a  factory,  eooaiiiotM  a  part  of  iha  tmproTemaato 
of  i«al  otUto  raqnirod  to  bo  aweMeil  for  tantioa  nndor  oar  re^ooso  Imwo. 


Appeal  from  the*Superior  Court  of  Law  of  Montgo- 
mery County,  at  Spring  Term,  1848,  his  Honer  Judge 
Bailbt  presiding. 

This  was  an  application  to  reduce  the  valuation  of  a 
piece  of  land,  assessed  for  taxation  in  Montgomery  Coun- 
ty* for  the  year  1847.  The  case  appears  to  be  this  c 
Samuel  H.  Christian  was  seised  in  fee  of  a  tract  of  land 
on  the  Pee  Dee  river,  and  in  the  year  1845,  entered  into 
a  contract  of  copartnership  with  George  Makepeace  to 
erect  and  work  thereon  a  mill  or  factory  for  spinning 
cotton,  to  be  driven  by  the  water  or  river,  on  the  follow- 
ing terms :  Christian  was  to  erect  a  suitable  house,  and 
attaob  to  it  the  machinery  necessary  to  work  the  mill, 
sttch  as  a  large  water  wheel,  and  other  wheels,  4*c.:  and 
Makepeace  was  to  furnish  the  spinning  machinery,  and 
fix  it  in  the  house  so  as  to  answer  the  purpose.  The  co- 
partnership was  to  continue  ten  years  tmder  the  firm  of 
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^Tlie  Swift  Islaad  Manafaoturing  Compauy."  A  certaia 
sum  WAB  to  be  paid  annually  by  the  firm  to  Cbristiaa  for 
the  use  of  the  ground  and  house,  and,  then,  the  profits  be 
divided  between  them  ;  and  at  the  end  of  the  term.  Make- 
peace was  to  remove  the  machinery  furnished  by  him. 
In  1846,  the  house  was  built  and  the  large  wheels,  and 
the  spinning  machinc^ry  fixed  in  it,  and  the  Factory  put 
into  operation  ;  and  it  so  continued  until  the  period  for 
taking  the  tax  list  for  1847.  The  land  was  then  given 
in  by  the  firm,  stating  the  Factory  to  bean  improvement 
thereon ;  and  the  Board  of  Valuation  valued  the  land 
with  improvements  thereon  at  t6000.  including  therein 
the  value  onhejnachinery  for  spinning,  as  well  as  the 
values  of  the  land  itself  and  of  the  mill  house  and  of  the 
other  wheels  and  machinery,  besides  that  more  particu- 
larly called  the  spinning  machinery. 

Upon  the  return  of  the  list  to  the  next  County  Court, 
Makepeace  and  Christian  moved  the  Court  to  reduce  the 
valuation,  upon  the  ground|^  that  .the_spinningjnachinery 
was  not  a  part  of  the  improvements  on  the  land,  and  that, 
tlier^ore,  too  high  a  valuation  had  been  put  on  the  pre- 
mises. DnTieliring  the  motion,  it  was  established,  that 
the  spinning  machinery  itself  was  aflixed  to  the  floors  of 
the  building  by  iron  bolts  and  screws,  and  that  by  re- 
moving  the  screws  and  bolts,  the  machinery  could  be  de- 
tached from  the  house  and  taken  away  without  injury  to 
the  said  machinery  or  the  house.  The  Court  refused  to 
reduce  the  valuatioiX' 

Makepeace  and  Christian  then  took  up  the  case  by 
certiorari  to  the  Superior  Court ;  and  it  was  there  held^ 
that  the  machinery  for  spinning  was  not  subject  to  taxa* 
tion  t  and  the  order  of  the  County  Court  was  quashed  and 
t^procedenda  awarded  to  that  Court  to  reduce  the  valua- 
tion oX  the  land  aAd  improvements,  by  deduciting  there- 
ftomi  tlMs  valtie.  of  that  part  of  the  machinery.    From  the 
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decision  an  appeal  was  allowed  to  the  Solicitor  on  be« 
half  of  the  State  and  County. 

IVtiutoit,  for  Makepeace. 
Iredell,  for  the  County. 

Rurriy.  C.  J.    The  question  is,  whether  the  machinery 
for  the  spinning  of  the  cotton,  separate^rpm  the  wiie^ls 
which^<»gt^it  in  motion^js  no  part  of  the  "improYenaent" 
on  the  land,  and,  so,  exempt  from  taxation  ^  or  whether 
the  house,  the  main  water  wheej_and_other_ wheal «,  »^n(t 
the  spinning  machinery,  constituting  together  the  Fac» 
tory,  be  not,  a^  a  whole,  such  an  improvement  on  the  limd 
as  to  be  iFable  to  assessment,  wiihinjhe  meaning  of  the^ 
revenue  laws.    The  opinion  of,  thejCqurt ]s,  that  it  is  thus, 
liable. 

Formerly  land  was  not  taxed  ad  valorem  in  this  State, 

with  the  exception  of  town  Jots.    But  since  1 814,  the  land 

tax  has  been  laid  according  **to  its  value,  including  jrn. 

provements  thereon."    Reo.  Code,  Ch.  872.    The  term 

^improvements"  had  been  before  applied  to  town  lots  as 

subject  to  taxation  according  to  their  value.    Ired.  Rev. 

*    *  1784,  Cli.  I ;  and  it  must  have  meant  the  buildings 

on  them.    Under  various  Acts  since  1814,  the  owners  of 

land  gave  in  their  lists,  describing  the  situation  and  num* 

bar  of  tracts  and  the  quantity,  and  affixing  also  the  value 

of  the  land  and  the  improvements.    But  in  1836,  it  was 

enacted,  that  the  value  should  not  be  given  in  by  the 

owner;  but  that  a  board  of  valuation,  constituted  of  a 

justice  of  the  peace  and  two  freeholders,  should  upon  oath 

ascertain  the  cash  value  thereof  and  return  it  to  the 

County  Court,  subject  to  correction  there,  at  the  instance 

of  persons  aggrieved  by  too  high  a  valuation.    By  the 

first  section  of  the  Act,  the  tax  is  laid  on  the  land  with 

improvements  thereon.    Probably  different  views  were 

taken  on  the  point,  what  constituted  ''improvements"  in 
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different  parts  of  the  State,  to  the  prejodice  of  the  revenue, 
so  as  to  gire  occasion  for  the  Act  to  provide  for  the  re- 
assessment of  land  in  1846,  ch.  75.  That  enacts  that  the 
board  of  valuation  for  1847,  should  ascertain  on  their  own 
view  or  the  oath  of  witnesses,  as  accurately  as  practica- 
ble, the  cash  value  of  land  with  improvements^  and  that 
they  should  annex  to  their  return  an  affidavit,  that  the  val* 
uations  of  the  land  with  improvements  thereon  are,  in 
their  judgonent  and  belief,  the  actual  value  thereof  in 
cash.  Although  the  Legislature  has  in  no  one  of  the  Acts 
(  defined  what  are  the  improvements  on  land,  which  are  to 
be  taken  into  consideration  in  setting  a  value  upon  it, 
either  by  the  owner  or  the  board  of  valuation,  yet  it  seenM 
manifest  that  the  term  was  used  in  all  the  Aets  with  the 
intent  to  embrace  all  such  buildings  and  erections  as  add 
to  the  value  of  the  estate  and  would  pass  as  a  part  of  it 
under  a  sale  and  conveyance.  Hence  dwelling  booses^ 
barnSt  granaries,  stables  and  other  farm  buildings,  houses 
of  business  and  trades,  such  as  shops,  ware  houses,  tan* 
neries*  vats,  mills  and  the  like,  must  certainly  come  with* 
in  th^  description  of  improvements  on  land.  With  re« 
spect  to  mills,  the  Court  is  quite  clear  in  holding,  that 
whatever  is  parcel  of  one  of  any  kind,  whether  a  saw  or 
grist  mill,  a  carding,  spinning,  or  weaving  mill,  forms  a 
part  of  that  improvement  on  the  land,  and  for  the  time 
being  is  to  be  taken  into  the  estimate  of  its  value  for  the 
pnrposes  of  taxation.  The  rules  respecting  the  right  to 
fixtures  of  the  character  of  this  machinery,  as  between 
landlord  and  tenant,  or  between  the  owners  of  a  partieu* 
lar  estato  and  the  remainder  men,  can  have,  it  is  coneei ve(f» 
but  little  application  to  the  point  in  this  case.  Our  en- 
quiry is,  how  are  these  fixtures  to  be  regarded,  as  to  their 
nature,  when  the  premises  and  fixtures  are  in  the  posses* 
Bion  and  enjoyment  of  the  legal  owner  of  the  land  itself. 
If  Mr.  Christian  were  the  sole  and  absolute  owner  of  the 
Factory  and  occupied  it,  then,  undoubtedly,  every  part  of 
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the  macbiaery,  whether  that  more  especially  called  the 
spinning  machiaery,  or  the  large  water  wheel  or  other 
wheels  by  which  the  works  are  moved,  would  form  a  part 
of  the  realty.     Trespass  quare  clausum  f  regit  would  lie 
for  an  injury  to  any  part  of  it,  and  uo  one  would  think  of 
bringing  trespass  de  bomis  asporiaiis  in  such  a  case.     A 
constable  couU  not  enter  the  mill  with  a  fi.  fa.  and  de- 
tach the  frames  and  other  parts  of  the  spinning  appara- 
ttts  from  the  house  by  taking  out  the  bolts  and  screws 
which  confine  them,  and  sell  them  as  personal  chattels. 
This  machinery  seems   for  many  purposes  of  the  same 
character  with  the  skreens,  bolting  chests,  mill  stoner, 
and  the  other  apparatus  in  the  grist  mill;  and  precisely 
of  that  character  for  the  purposes  of  this  case.    It  forms 
fareei  of  the  cotton  mill  or  factory  as  the  others  do  of  the 
grain  mills,  and,  without  some  reservation,  would  pass 
by  a  conveyance  of  the  mill ;  and,  consequently,  ought 
to  form  parts  of  the  mill  for  taxation.    It  is  of  no  conse- 
queneet  that  the  contract  between  the  parties  authorises 
one  of  them  at  a  future  period  to  sever  the  machinery 
from  the  house  and  carry  it  away.    When  thus  severed, 
or,  perhaps,  when  the  time  of  severance  shall  have  come 
it  may  be  regarded  as  exclusively  the  property  of  bim' 
who  has  the  right  to  remove  it,  and  consequently  would 
then  be  reckoned  personalty.    But  at  present  the  land^ 
with  the  house  on  it  and  the  machinery  attached  to  it,  isl 
occupied  by  these  two  persons  as  the  temporary  owners  I 
of  the  whole,  who  are  to  give  in  the  land  with  the  im«  { 
foroveraents  for  taxation ;  and  while  they  thus  occupy  it,  1 
ihey  ought  to  give  it  in  precisely  as  the  sole  owner  in  fee  \ 
would. 

The  Court  is,  therefore,  of  opinion,  that  the  order  of 
the  Superior  Court  was  erroneous  and  most  be  reversed ; 
and  that  the  original  order  of  the  Couaty  Court  shooM 
aCaod ;  which  must  be  certified  to  the  Superior  Court, 
(o  4he  and  that  a  writ  Qfprvcedemdo  may  thence  issue  to 
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the  County  Coarf,  where  the  tax  books  remaiD,  in  order 
that  those  books  may  be  duly  and  finally  settled  in  this 
respect. 

Per  Cltriam.  Ordered  accordingly. 


JOIIX  PaTTKUSON  r*.  WILLIAM  BODENHAMER  6l  AL. 

A.  by  a  verbal  coutract«  a^rrees  to  convey  a  tract  of  land  to  B.  upon  condition 
that  B.  would  erect  a  house  upon  it.  Before  this  was  done  C.  levies  an 
execution  he  had  agraiust  B.  upon  his  interest  in  the  land  A.  then  con- 
veys the  laud  to  D.  and  with  a  view  of  o?erreaching  C.'s^  execution  ante- 
dates the  deed.  Held,  that  the  mere  antedating  the  deed  did  not  make  it 
fraudulent  and  void.  Held,  secondlyt  that  B.,  having  only  a  parol  con- 
tract for  the  sale  of  the  land,  had  no  equitable  claim  aurainst  A.  which 
was  liable  to  execution  under  our  Act  of  Assembly  subjecting  equitable  in- 
terests in  land  to  sale  by  execution. 

The  cases  of  Hefider$on  v.  Hoke,  1  Dev.  &.  Bat  Eq.  138»  and  of  Thorpe  v 
Hick»f  i  Dev.  &  Bat.  Fq.  617,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Guilford 
County,  at  the  Fall  Term,  1848,  his  Honor  Judge  Cald- 
well presiding. 

The  action  is  in  trespass,  to  recover  damages  for  in- 
jury to  land.  The  circumstances  of  the  case  are  as  [oU 
lows.  In  1843,  a  man  by  the  name  of  Lamb  agreed, 
verbally,  to  convey  the  land  in  question,  of  which  he  was 
the  owner,  to  William  Patterson,  upon  condition  that  he 
would  put  a  house  upon  it  and  finish  it  Before  that  was 
dpne,  McCoiinell  and  Lindsay  obtained  a  judgment  a* 
gainst  Wm.  Patterson,  and  in  the  month  of  July,  1843^ 
caused  the  execution  which  had  issued  on  the  judgment^ 
to  be  levied  on  the  land.    An  order  of  sale  was  ob« 
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tained  at  Aagust  term,  1843,  and  under  the  venditioni  ex^ 
panaSf  it  was  sold  in  November,  and  the  defendant,  Boden- 
hamer, became  the  purchaser.  In  order  to  defeat  the 
levy.  Lamb,  by  the  directions  of  Wm.  Patterson,  conveyed 
the  land  in  Augast,  1843,  to  John  Patterson,  the  plaintifT, 
who  was  the  father  of  William,  but  dated  it  so  as  to  over* 
reach  the  levy.  The  trespass  consisted  in  removing  the 
house  from  the  land. 

The  presiding  Judge  charged  the  jury,  that  if  the  deed 
to  John  Patterson  vbls  antedated  for  the  purpose  of  over- 
reaching the  levy  of  the  execution,  it  would  be  a  fraud 
on  the  part  of  the  plaintiff,  and  such  an  one  as  would 
vitiate  and  defeat  his  right  to  recover* 

Under  the  charge  of  the  Court,  the  jury  found  for  the 
defendant  and  the  plaintiff  appealed. 

/•  T.  Moreheadf  for  the  plaintiff. 
Iredell,  for  the  defendant. 

Nashi  J.  We  think  his  Honor  erred.  Wc  do  not  be* 
lieve  the  antedating  the  deed,  as  stated  in  this  case,  did 
have  the  effect  of  ranking  it  void.  The  date  of  the  deed 
is  not  an  essential  part  of  it.  It  is  customary  to  insert 
one  in  every  deed,  as  one  and  the  most  certain  mode  of 
showing  when  it  took  effect — and  prima  facie,  it  is  evi- 
dence of  the  time  of  delivery — but,  like  all  such  evidence, 
may  be  contradicted.  But  a  deed  is  good  w^ithout  any 
date,  or  with  an  impossible  one,  for  it  takes  effect  from 
the  delivery,  and  only  from  that  time.  The  date,  insert* 
ed,  is,  however,  so  far  a  part  of  the  deed,  that  if,  after  its 
delivery,  it  be  altered  by  any  person  claiming  an  interest 
under  it,  without  the  knowledge  of  the  grantor,  or,  in  case 
of  a  bond,  of  the  obligor,  it  is  rendered  utterly  void,  and 
this,  because  it  ceases  to  be  the  deed  of  the  person  exe- 
cuting it.  It  is  considered,  by  the  law,  out  and  out  a  for- 
gery.    In  this  case,  the  title  of  the  land,  in  question,  was 
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in  Lfainbt  and  he  made  the  deed  to  the  plaintiff,  and, 
though  the  object  or  purpose*  for  which  it  was  ante-dated, 
was  a  dishonest  one,  still,  between  them,  it  was  valid 
and  passed  the  title  to  the  plaintiff,  at  least  so  far,  as  to 
enable  him  to  maintain  an  action  of  trespass  against  a 
wrong  doer,  and  such  we  consider  the  defendant.  He, 
doubtless,  acted  under  the  beUef,.  that  his  title  to  the  land 
was  good,  but  it  was-  not  so.  Wm.  Patterson,  his  debtor^ 
had  no  such  interest  in  the  land  as  was  subject  to  an  exe* 
cntion.  So  far  as  the  case  discloses  the  facts,  he  never 
was  in  possession.  Lamb  had  verbally  promised  he  would 
convey  the  premises  to  him,  upon  certain  conditions  with 
which  he  had  not  complied.  But  in  addition  to  this,  hia 
contract  was  void,  being  in  paroL  Rev.  Stat.  Ch.  50. 
Sec.  8.  If  it  had  been  in  writing,  and  he  had  eompKed 
with  its  terms,  so  far  as  they  wepe  conditions  precedent 
to  be  performed  by  him.  he  could  have  enforced  a  con- 
veyance of  the  legal  title  from  Lamb,  and,  therefore, 
would  have  had  such  an  interest,  under  the  1st  section  of 
the  Act  of  1812,.  as  would  have  been  liable  to  the  fi^J^ 
Thait  Act  is  not  confined  to  express  trusts,  but  extendkto* 
all  cases,  in  which  any  person  is,  in  any  mannec,  seised  in 
trust  for  a  defendant  in  an  execution,  as  in  the  case  of 
sale  by  articles  in  writing,  where  the  vendee  has  paid 
the  purehase  money  aad  done  all  the  acts,  to  be  performr 
ed  by  him..  Heudetion  v.  f/ofte,  1  Dev.  &  Bat.  Eq.  138; 
Several  cases  in  ^is  Court  establish  the  doctrine,  that 
the  Ht  seotiaaof  the  Act  of  1812,  extends  to  no  trust, 
where  the  cestui  que  trust  has  not  a  tight  to  call  for  an 
immediate  conveyance  of  the  legal  estate.  Thorpe  v. 
Hicks,  1  Dev.  &  Bat.  Eq.  617.  If  the  purchase  by  the 
defendant  conveyed  to  him  the  legal  title,  tbea  he  would 
hold  it.  under  the  1st  section  of  the  Act,  di^oharged  of* 
any  claim  by  Lamb,  for  that  section  acts  upon  the  estate. 
In  whatever  way  we  consider  the  case,  William  Patter* 
9011  bad  not  such  interest  in  the  land  as  could  be  reached. 
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by  an  execution  at  law,  and  the  defendant  aoqnired  noth- 
ing by  his  purohase,  and  in  removing  the  house  was  a 
mere  wrong  doer,  and  liable  to  the  plaintiff  in  damages. 

Pbb  Curiam.    Judgment  reversed  and  a  venire  de  novQ 
awarded. 


JOEL  E.  HORNE  &  AL.  va  JAMES  HORNE  4*  AL. 

If  a  testator  knows  what  he  is  doings  and  to  whom  he  is  griving  his  property, 

-his  mental  eapaoity  is  saffieient  to  enable  him  to  make  a  will* 
The  domioil  of  origin  of  a  person  eontinnes  antti  he  aoqaires  another,  by  ao* 

tnal  removing  to  another  coantry  with  the  intention  of  remaining  in  the 

latter  altogether  or  for  an  indeBoite  period. 
Two  things  mnst  concur  to  constitate  a  domicil ;  first,  residence,  and,  second* 

ly,  the  Intention  to  make  it  a  home. 
And  if  these  two  ooncnr,  it  makes  no  difference  how  short  has  residenoa  may 

be  in  the  new  domicil. 
The  case  of  Plummer  v.  Brandon,  5  Ire.  Eq.  190,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Anson 
County,  at  the  Spring  Term,  1846,  his  Honor  Judge 
Bailet  presiding. 

This  was  an  issue  of  demsavit  vel  non  upon  a  paper 
writing,  offered  for  probate  by  the  plaintiffs,  as  the  last 
will  and  testament  of  Joel  Home,  deceased,  in  which  pa- 
per writing,  the  said  plaintiffs  were  nnmed  as  executors 
and  only  legatees.  Three  objections  were  raised  by  the 
defendants,  to-wit : 

1st.  That  the  supposed  testator  was  not  of  sufficient 
capacity  to  make  a  will,  for  want  of  a  sound  disposing 
mind  and  memory. 
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Sndly.  That  if  not  actually  incapable  of  making  a  will, 
he  was  unquestionably  a  man  of  very  feeble  intellect* 
and  executed  his  paper  writing  under  influence  and 
through  fraud  and  circumvention. 

Srdly.  That  the  supposed  testator  was  domiciled  in 
Chesterfield  District,  South  Carolina,  and  not  in  Anson 
County,  North  Carolina,  at  the  time  of  executing  said  pa- 
per writing;  and  that  the  paper  writing  was  not  execu- 
ted according  to  the  laws  of  the  former  State. 

Upon  the  first  point,  one  ol  the  subscribing  witnesses 
testified  fully  to  his  belief  of  the  sanity  of  the  supposed 
testator  at  the  time  of  signing  the  said  paper  writing,  and 
the  proof  of  the  factum  and  subscription  by  two  witnesses, 
according  to  the  laws  of  North   Carolina,  was    full,  al- 
though the  second  subscribing  witness  said  that  he  had 
no  distinct  opinion  whether  the  supposed  testator  was 
sane  or  not — be  having  but  little  means  of  judging,  hav- 
ing never  seen  him  until  called  upon  to  witness  his  will, 
though  he  discovered  nothing  to  muke  him  doubt  his  sani- 
ty.   Other  witnesses,  on  the  part  of  the  plaintiffs,  testified 
to  their  belief  of  his  capacity  to  make  a  will,  though  all 
concurred  in  the  belief  that  ho  was  a  man  of  weak  un- 
derstanding.   One  witness  testified   that  three  or  four 
years  before,  the  testator  had  expressed  a  purpose  to  give 
h!s  property  to  the  plaintiflls,  who  are,  in  fact,  the  only 
legatees  in  the  will ;  and  several  of  the  witnesses  spoke 
of  his  intention  to  give  a  part  of  bis  property  to  the  plain- 
tiS*,  Joel  E.  Home,  together  with  others,  and  this  at  diC* 
ferent  times.    On  the  part  of  the  defendants,  four  wit* 
nesses  proved,  that  he  was,  in  their  judgment,  incapable 
of  making  a  will ;  and  of  these  were  his  attending  phy- 
sician, and  two  persons,  who  had  for  some  time  resided 
in  the  same  house  with  him.    It  was  in  proof,  that  he 
bad  IG  or  17  slaves  :    That  one  of  them  had  great  in- 
fluence over  him :  That  he  had  many  relations  equally 
near  with  the  plaintiffs,  to  several  of  whom  he  had  ex- 
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pressed  bis  intention  of  giving  property,  as  well  as  to  the 
plaintiff*  Joel  E.  Horne»  and  to  one  witness  his  intention 
to  give  his  property  to  other  relations,  as  near  as  Joel  E. 
withont  mentioning  him  at  all,  and  at  another  time  a  de- 
termination to  make  no  will  at  alL    The  supposed  testa* 
tcr  was  a  native  of  Chesterfield  District,  South  Carolina^ 
where  he  had  resided  all  his  life,  until  a  few  weeks  be* 
fore  his  death,  upon  the  part  of  the  same  plantation,  on 
which  he  had  been  born,  and  where  both  his  parents  had 
lived  and  died  and  were   buried :  that  he  lived  in  a  very 
uncomfortable  way  among  his  negroes,  without  any  white 
family,  having  never  married  :  that  his  farm  was  small 
and  poor,  and  his  slaves  were  so  unproductive  as  to  ren* 
der  it  necessary   for  him  to  borrow  money,  which  was 
furnished  him  to  some  extent  by  Joel  £.  Home :  that 
when  36  years  of  age,  he  fell  into  a  very  bad  state  of 
bodily  health,  and  was  advised  by  his  physician  to  seek 
a  place  where  he  would  be  more  comfortable :  that  ac« 
cordingly,  upon  the  invitation  of  Mrs.  Worley,  who  lived 
in  North  Carolina,  near  the  line,  as  was  the  residence  of 
the  testator  in  South  Carolina,  he   went  to  her  house^ 
where  he  remained  a  few  weeks  and  became  discontent- 
ed, but  while  there,  proposed  to  young  Mr.  Worley,  her 
son,  to  bring  his  slaves  to  Mrs.  Worley's,  work  them  upon 
the  farm,  and  make  some  division  between  them  of  the  pro- 
fits; but  young  Worley  declined  the  arrangement,  saying, 
that  his  negroes  were  unmanageable,  and  he  did  not  wish 
to  have  any  thing  to  do  with  them.  He  was  then  removed 
to  Nancy  Home's  in  South  Carolina,  she  being  the  widow 
of  his  brother,  Thomas  Home,  who  had  several  children, 
and  while  there  was  kindly  treated,  for  which  he  expres- 
sed himself  grateful,  as  well  as  for  that  at  Mrs.  Worle/s, 
and  to  one  or  two  witnesses  expressed  his  intention  of 
rewarding  them  in  his  will,  although  at  the  time  of  roak* 
ing  his  will  three  or  four  weeks  afterwards,  he  expressed 
himself  dissatisfied  with  them,  and  determined  to  give 
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them  nothing.  Within  a  few  days  after  his  coming  to 
Mrs.  Nancy  Home's,  he  was  removed,  together  with  his 
slaves,  by  the  plaintiff,  J.  E.  Home,  to  the  plaintiff,  Wm. 
Home's,  in  Anson  County,  North  Carolina,  early  in  De- 
cember. Before  leaving  South  Carolina  the  last  time,  be 
observed  to  a  witness,  that  his  place  was  too  poor  for  him 
to  live  on :  that  he  had  rented  Wm.  Home's  old  place  in 
Anson  County  N.  C,  where  he  was  going  to  make  a  crop, 
and  Joel  E.  Home  was  going  to  superintend  his  hands ; 
to  another  witness  he  said,  he  was  going  to  stay  awhile, 
but  would  return  again  ;  .to  the  subscribing  witnesses  to 
the  will,  he  said,  he  was  about  to  rent,  or  had  rented, 
Wm.  Home's  old  place,  and  Joel  E.  Home  was  to  super* 
intend  his  affairs.  The  witness  was  not  clear  whether 
he  said  he  had  rented  or  was  about  to  rent.  On  the  14th 
of  December  the  will  was  executed,  and  after  that  day, 
no  witness  deposed  to  having  seen  him,  though  it  is  be- 
lieved  he  died  about  Christmas  following  the  making  of 
the  will,  but  whether  at  William  Home's  residence,  or  at 
the  place  spoken  of,  as  having  been  routed  by  him,  ,did 
not  appear,  nor  did  it  appear  whether  he  or  any  of  his 
slaves  had  ever  been  on  the  William  Home  old  place. 
His  will  was  proven  in  common  form  at  January  term, 
1841,  being  the  next  term  of  that  Tourt  after  his  death, 
which  occurred  on  the  second  Monday  of  January.  There 
were  but  two  subscribing  witnesses  to  the  will,  and  it 
was  proved  that  by  the  law  of  South  Carolina,  three  were 
necessary  to  a  will,  either  of  realty  or  personalty. 

His  Honor  charged  the  jury,  that,  if  they  believed  the 
evidence  touching  the  paper  writing,  it  was  duly  proved 
according  to  the  laws  of  North  Carolina,  and  they  should 
find  it  to  be  the  last  will  and  testament  of  the  testator, 
Joel  Home,  deceased,  unless  one  of  the  three  objectionSf 
raised  by  the  defendants,  existed  in  fact,  the  first  of  which 
was  that  the  supposed  testator,  Joel  Home,  was  not  of 
sound  and  disposing  mind  and  memory. 
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Upon  this  point,  the  Coart  informed  the  jury,  that  it 
was  in  evidence  that  Joel  Horno  was  always  a  man  of 
weak  intellect,   and  especially  during  his  last  illness : 
That  weakness  of  mind  was  not  itself  a  valid  objection, 
as  the  law  did  not  undertake  to  weigh  the  size  of  men's 
intellects :  that  it  did  not  require  that  he  should  be  a  wise 
man  :  that,  if  he  was  between  the  wise  and  foolish  sort, 
although  he  inclined  rather  to  the  foolish,  he  was,  in  law, 
capable  of  making  a  last  will  and  testament:  that  toen« 
aUe  a  man  to  make  a  disposition  of  his  propeijiy  by  last 
will  and  testament,  he  must  do  it  with  understanding  and 
reason  ;  and  that  if  the  jury  should  be  satisfied  that,  »t 
the  time  of  executing  the  paper  writing,  Joel  Home  had 
not  understanding  and  reason,  they  should  find  a  verdict 
against  the  will :  that   if  the  supposed  testator  knew 
what  he  was  doing  at  the  time  of  making  the  supposed 
will,  and  that  he  was  giving  his  property  to  the  plaintifllsy 
and  that  they  would  b«  entitled  to  it,  provided  the  forms 
of  the  law  were  complied  with  ;  then  they  should  find  In 
favor  of  the  will.     As  to  the  second  objection,  the  Court 
instructed  the  jury,  that,  if  they  should  be  satisfied,  that 
tba  plaintiffs  or  either  of  them,  or  his  negro  woman  Han* 
aah  had  had  such  control  and  dominion  over  the  supposed 
testator,  and  had  exercised  that  control  and  dominion  il« 
legally  and  fradulentl}',  in  the  disposition  which  he  had 
made  of  his  property,  then  the  paper  writing  offered  for 
probate  would  not  be  his  will,  but  the  will  of  those  exer-> 
•ising  such  improper  influence,  and,  if  they  should  be  sat- 
isfied, that  that  was  true,  in  this  case>  they  should  find 
against  the  will.    But,  although  the  jury  should  be  satis- 
fied that  there- had  been^  importunity  and  persuasion  on 
the  part  of  the-  plaintiffs,  or  either  of  them,  or  the  negro 
woman  Hannah*  and  the  supposed  testator  had  yielded 
to  snch  importu/ijty  and  persuasion  because  he  was  con* 
vinced  it  was  sight,  it  would  not  render  the  will  invalid. 
But  if  the  importunity  was  so  great  that  the  testator  was 
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too  weak  to  resist  its  influence,  and  his  free  agency  was 
taken  away,  then  ihey  should  find  against  the  will. 

As  to  the  third  objection,  the  Court  instructed  the  jur}-, 
that  a  man's  residence  prima  facie  was  his  domicil,  that 
wherever  his  residence  was,  there  was  his  home,  his 
domicil,  prima  facie^  but  not  being  conclusive,  it  was  sus- 
ceptible or  explanation  ;  that  residence  and  domicil  were 
not  convertible  terms  :  that  a  man  might  have  his  resi- 
dence at  one  place,  and  his  domicil  at  another  ;  and  that 
the  domicil  oF origin  continues  until  it  is  changed  for 
another,  that  the  testator's  domicil  of  origin  was  in  South 
Carolina,  and  it  continued  still  to  be  in  South  Carolina, 
unless  it  was  proved  that  he  bad  changed  it ;  that  if  he 
had  left  South  Carolina  for  this  State  for  a  temporary 
special  purpose,  not  with  a  view  of  making  it  his  home, 
but  of  returning  to  South  Carolina,  then  he  had  not  lost 
his  original  domicil,  and  of  course,  had  not  acquired  a  new 
one  here,  and  if  they  should  so  find,  then  they  should  ren« 
der  a  verdict  against  the  plaintiffs,  because  the  will  had 
not  been  proved  according  to  the  laws  of  South  Carolina, 
but  if  they  should  be  satisfied  from  the  evidence,  that  the 
testator  had  abandoned  his  home  in  South  Carolina,  and 
come  to  Anson  County  in  this  State,  for  the  purpose  of 
settling  there  either  permanently  or  for  an  Indefinite  time 
although  he  had  not  consummated  that  purpose,  but  was 
prevented  from  doing  so  by  death's  overtaking  him,  his 
domicil  would  l>e  in  this  State. 

The  defendants'  counsel  then  requested  the  Court  to  charge 
the  jury,  that  if  the  supposed  testator  was  so  deficient  in 
memory,  as  not  to  remember  who  his  relations  were,  as 
appeared  must  be  the  case  from  his  speaking  but  a  few 
days  before  of  giving  them  his  property  and  now  not  men- 
tioning them  at  nil,  he  was  incapable  of  making  a  wilK 
The  Court  refused  so  to  charge,  but  told  the  jury,  that  if 
he  understood  what  he  was  doing  when  he  made  the  will, 
so  as  to  know  he  was  giving  his  property  to  the  plaintifis, 
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he  had  such  a  sound  and  disposing  mind  as  would  enable 
hinit  in  law,  to  make  a  will.  A  verdict  having  been  re- 
turned in  favor  of  tbe  ptaintifis,  and  a  rule  for  a  new  trial 
having  been  discharged,  tbe  defendants  appealed  to  the 
Supreme  Court. 

Iredeltf  for  the  plaint ifTv. 
Siranget  for  the  defendants. 

Nash,  J.  This  was  an  issue  of  devisavU  vel  non  to  try 
the  validity  of  a  paper  writing,  purporting  to  be  the  last 
will  and  testament  of  Joel  Home,  deceased. 

Three  objections  were  made  by  the  defendants,  the 
caveators.  First,  that  the  deceased  had  not  mental  ca- 
pacity. Secondly,  if  he  had,  his  mind  was  so  weak  that 
he  was  easily  influenced,  and  executed  the  paper  under 
influence  and  through  fraud  and  circumvention  :  And 
thirdly,  that  the  supposed  testator  was,  at  the  time  he 
executed  the  paper,  a  citizen  of  South  Carolina,  and  had 
his  domicil  there,  and  that  the  paper  writing  was  wit* 
nessed  by  only  two  subscribing  witnessesi  whereas  by 
the  laws  of  that  State,  three  were  necessary. 

The  defendants'  counsel  then  requested  the  Court  to 
charge  the  jury,  that  if  the  supposed  testator  was  so  de- 
ficient in  memory,  as  not  to  remember  who  his  relations 
were,  as  appeared  must  be  the  case,  from  his  speaking 
but  a  few  days  beforcr  of  giving  them-  his  property,  and 
now  not  mentioning  them  at  all,  he  was  incapable  of 
making  a  will.  The  Court  refused  so  to  charge,  but  told 
the  jury,  that  if  he  understood  what  he  was  doing  when 
he  made  the  will,  so  as  to  know  that  he  was  giving  hiS' 
property  to  the  plaintiffs,  he  had  such  a  sound  and*  dis^ 
poking  mitid  as  would  enable  him,  in  law,  to  make  a 
will. 

In  his  charge^  the  presiding  Judge  went  fully  into  the 
evidence,  upon  each  question  raised  in  the  cause^  and  i^ 
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was  fairly  left  to  the  jury.  Upon  the  questions  of  law. 
embraced  in  the  first  and  second  objections,  although  his 
Honor  might  have  been  more  explicit,  we  think  he  was 
sufficiently  90^  and  that  the  charge,  in  those  particulars, 
was  substantially  correct.  As  to  the  mental  capacity  of 
Joel  Home,  his  language  is,'*that  if  the  supposed  te&tatcr 
knew  what  he  was  doing,  at  the  time  of  making  the  said 
supposed  will,  and  that  he  was  giving  his  property  to  the 
plaintiffs,  and  that  they  would  be  entitled  to  it,  provided 
the  forms  of  the  law  were  complied  with,  they  should  find 
in  favor  of  the  will/'  We  do  not  see  that  the  defendants 
have  any  right  to  complain  of  what  is  here  laid  down. 
If  the  deceased  had  the  portion  of  mental  capacity,  here 
required,  he  had  such  a  mind  and  memory,  as  the  law 
required,  to  enable  him  to  dispose  of  his  property  by  will. 
As  to  undue  influence,  or  the  papers  being  obtained  from 
the  deceased  by  fraud  and  imposition,  there  was  no  evi* 
dence  whatever  to  sustain  the  objection  and  his  Honor 
ought  so  to  have  informed  the  jury. 

The  instruction,  asked  for  by  the  counsel  of  the  defen- 
dants, was  not  such  as  the  Court  could  give.  It  required 
the  Judge  to  pronounce  an  opinion  upon  a  matter  of  fact 
-*-to-wit :  "that  a  few  days  before  making  his  will,  the 
deceased  spoke  of  giving  his  property  to  his  relations,  and 
now  cot  mentioning  thorn  at  all."  Whether  he  bad  so 
spoken  was  a  fact,  to  which  the  jury  alone  could  respond. 
We  think,  therefore,  the  instruction  was  properly  refused. 
Where  instructions  are  prayed,  if  granted,  they  must  be 
pat  as  the  counsel  requires,  otherwise  they  are  not  what 
be  demanded. 

We  concur  with  his  Honor  in  his  instructions  to  tho 
Jury,  upon  the  third  objection.  It  is  unquestionably  true, 
that  if  Joel  Home  was,  at  the  time  the  paper  writing 
was  executed,  still  domiciliated  in  South  Carolina,  it 
would  not  be  a  good  will  in  North  Carolina.  For  it  had 
pot  the  requisite  number  of  witnesses,  there  being  but 
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two  and  the  laws  of  SoQth  Carolina  reqairing  three.  It 
was  important  then  to  ascertain  whether^  under  the  cir- 
comstances  detailed  by  the  witnesses,  the  deceased  had 
acquired  a  domicil  in  this  State,  and  thereby  lost  that  of 
origin.  On  the  part  of  the  plaintiffs  it  was  contended, 
such  was  the  factt  and  on  that  of  the  defendants  that  the 
origin  of  birth  still  continued.  After  stating  to  the  jury 
the  facts  bearing  on  this  point,  the  Court  left  the  intent, 
with  which  Joel  Home  had  come  to  this  State,  as  a  mat* 
ter  of  fact  for  their  inquiry.  Upon  the  law  he  instructed 
them,  that  South  Carolina,  being  the  domicil  of  origin  to 
the  deceased,  it  continued  so  until  he  had  acquired  an- 
other; it  could  not  be  lost  until  then.  And,  to  enable 
them  to  come  to  a  proper  conclusion,  he  instructed  them, 
that  if  the  deceased  had  left  South  Carolina  and  come  to 
this  State  with  a  view  to  a  temporary  purpose,  and  with 
the  intent,  when  that  purpose  was  served,  to  return  to 
his  native  State,  he  had  acquired  no  domicil  here,  but  if 
he  had  come  to  this  State  with  the  intent  to  live  perma« 
nently  in  it,  be  had  acquired  a  domicil  here,  and  lost  it  in 
South  Carolina,  and  the  will  was  executed  with  the  forms 
entitling  it  to  probate  here.  To  this  charge  we  see  no 
just  exception.  The  domicil  of  a  testator  must  govern 
the  form,  in  which  a  will  is  executed. 

The  term  domicil,  in  its  ordinary  and  familiar  use, 
means  the  place  where  a  person  lives,  or  has  his  home  ; 
in  a  large  sense,  it  is  where  he  has  his  true,  fixed,  and 
permanent  home,  to  which,  when  absent  from  it,  he  in* 
tends  to  return,  and  from  which  he  has  no  present  pur- 
pose to  remove.  Two  things,  then,  must  concur  to  con- 
stitute a  domicil — first,  residence,  and  second,  the  inten- 
tion to  make  it  a  home — the  fact  and  the  intent.  In  this 
case  Joel  Home  had  a  domicil  in  South  Carolina — a 
domicil  of  origin,  which  continued  up  to  a  short  period 
before  his  death,  and  up  to  that  time,  unless  he  had  lost 
it,  by  acquiring  a  new  one  in  this  State.    This  was  the 


108  SUPREME   COURT. 

Home  V.  Horoe. 

point  to  be  decided  by  the  jury,  and  to  it  their  attention 
was  drawn  by  the  Court.     There  was  one  circumstance, 
which,  we  think,  was  nearly  conclusive  upon  the  ques- 
tion— it  is,  that  the  deceased  himself  considered  North 
Carolina  his  domicil.    In  his  will  he  styles  himself '*Joel 
Hornciof  Anson  County,  North  Carolina.**    The  law  gov- 
erning  the  question  was  plainly  and  correctly  stated  to 
them.    The  plaintiffs  relied  much  upon  the  fact,  that»  at 
the  time  the  deceased  executed  the  paper  writing,  his 
residence  was  in  North  Carolina.    They  were  instructed 
that  residence  did  not  constitute  a  domicil,  though  it  was 
prima  facie  evidence  of  it ;  thus  guarding  them  from  a 
mistake,  as  to  that  fact.    In  concluding  his  charge  upon 
the  question  of  domicil,  his  Honor  instructed  the  jury, 'if 
the  deceased  had  come  to  Anson  County  in  this  State,  for 
the  purpose  of  settling  there  permanently  or  for  an   in- 
definite time,  his  domicil  would  be  there,  although  pre* 
vented  from  doing  so  by  deathJ^    There  is  some  confusion 
in  the  latter  clause.    It  is  obvious  however,  from   the 
context  of  the  whole  sentence,  his  Honor  did  not  mean, 
if  he  had  been  prevented  by  death  from  reaching  this 
State  ;  if  he  had  died  in  transitu.    In  that  case  his  domicil 
of  origin  would  still  have  continued,  for  he  would  not  have 
acquired  a  new  one,  and  he  had  already  told  the  jury  that 
a  domicil  could  not  be  lost  until  another  was  acquired. 
And  in  the  same  sentence,  he  had  stated  to  them,  if  the 
deceased  had  abandoned  his  home  in  South  Carolina  and 
had  come  to  Ansoun  4^.     We  presume  the  intention  of  the 
charge  in  this  part  was  to  instruct  the  jury,   that  the 
length  of  time,  during  which  the  deceased  enjoyed  his  new 
home,  was  not  material  to  the  question  of  the  new  acquis!* 
tioUf   In  this  view,  the  charge  was  correct.    Residence  for 
however  long  a  time  it  may  be  continued,  cannot  consti- 
tute a  domicil,  without  the  intention  of  permanently  mak- 
ing it  a  home,  nor  can  the  shortness  of  time,  in  which  the 
pew  home  is  enjoyed,  defeat  the  acquisition  when  ac- 
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companied  with  the  intention,  for  in  the  latter  there 
would  be  the  factum  et  animus.  These  views  are  such 
tained  by  the  cases  of  De  Bonnemlle  and  Be  Bonnevillet 
6  Eng.  Eq.  Rep.  602.  Craige  and  Lewin^  7th  Do.,  560. 
Plummer  and  Brandon^  5th  Ire.  Eq.  100,  and  Story* s  con- 
flict of  laws,  ch.  3. 

Per  Curiam.  Judgment  affirmed. 


WILLIAM  J.  ARMSTRONG  AND  WIFE  vt.  MOSES  BAKER  AND 

OTHERS. 


A  probate  of  a  will  in  common  form  cannot  be  set  aaide  on  a  petition  for  a  re- 
probate, without  ■bewiogr  aome  reaaon,  why  the  former  probate  was  wrong 
and  ebonld  not  have  been  allowed. 

The  mere  fact,  that  all  the  parties  interested  in  the  estate  of  the  deceased 
were  not  cited  in  the  original  probate  is  not,  of  itself,  a  sufficient  ground  for 
a  re-probate. 

Especially  the  Court  will  not  set  aside  the  probate  in  common  form,  upon  the 
petition  of  the  widow,  who  admits  that  the  will  was  properly  proved,  bnt 
desiree  a  re^probate  to  enable  her  to  enter  her  dissent  within  six  months 
thereafter. 

Appeal  from  the  Superior  Court  of  Law  of  Edgecombe 
County,  at  the  Fall  Term,  1848,  his  Honor  Judge  Dick 
presiding. 

This  is  an  application  to  call  in  the  probate  of  a  script 
as  the  will  of  David  G.  Baker,  deceased,  which  was 
granted  to  Moses  Baker  as  the  executor.  The  deceased 
died  in  September,  1844,  leaving  a  widow,  Catharine,  and 
their  four  infant  children.    There  is  no  copy  of  the  in- 
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vlroineat  in  the  proceedings ;  hot  it  appears  from  the  ak* 
legations^  that  it  was  executed  in  the  last  illness  ol'  the 
deceased,  and  shortly  before  his  death,  and  that  it  was 
attested  by  two  witnesses :  that  by  it,  the  deceased  gave 
bis  estate  to  bis  wife  during  her  widowhood,  and,  at  ber 
death  or  marriage,  to  his  children,  with  a  provision,  that 
as  the  children  came  of  age  they  should  have  certain 
shares  of  the  property  allotted  to  them  respectively  :  and 
that  Moses  Baker,  the  lather  of  the  deceased,  was  ap* 
pointed  executor  and  guardian  c^  the  children,  [t  waa 
proved  by  the  oath  of  the  executor  and  the  subscribing 
witnesses  in  the  County  Court  at  November  temv  1S44. 
Under  it  the  widow  remained  in  possession  of  the  estate^ 
consisting  of  land,  slaves,  and  other  chattels,  until  her  in* 
termarriage  with  Wol  J.  Armstrong  on  the  drd  of  Feb* 
ruary,  184(!L  They  instituted  the  present  proceedings  on 
the  12th  of  the  same  month. 

The  allegation  states :  that  the  probate  was  had  with- 
out  citing  the  party,  Catharine,  to  be  present  at  the  pro* 
pounding  of  the  script :  that  for  a  considerable  time  alter 
the  death  of  her  husband,  she  was  so  overwhelmed  with 
grief  at  her  bereavement,  that  she  took  little  interest  in 
ascertaining  her  rights  either  under  the  instrument  or  in 
lespect  to  its  probate :  that  some  months  before  her 
second  marriage  she  was  advised,  that  she  might  have 
the  probate  revoked,  and  that  the  script  should  be  repro* 
pounded,  in  order  that  she  might  offer  such  objections  to 
the  same  as  she  should  be  adviscdi  or,  in  case  she  could 
not  successfully  oppose  it,  that  she  might  be  enabled  to 
dissent  from  it  after  its  proper  probate  :  that  she  omitted 
to  institute  proceedings  immediately  for  that  purpose  by 
reason  of  an  agreement  of  the  executor  and  guardian^ 
Moses  Baker,  to  come  to  a  compromise  with  her  at  No- 
vember term,  1845,  of  the  County  Court ;  with  which  he 
al\erwards  refused  to  comply. 

The  allegation  then  insists,  that,  as  widow,  the  party 
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Catharine,  had  a  right  (o  a  dny  in  Court  to  show  cause 
against  the  probata  of  the  supposed  will;  and  that,  by 
reason  that  the  probate  passed  without  any  citation  to 
her,  it  was  not  binding  on  her,  and  she  was  entitled  of 
common  right  to  have  the  same  called  in. 

Moses  Baker  put  in  a  responsive  allegation*  It  states, 
that  the  party  deceased  duly  executed  the  instrument  as 
his  last  will  and  testament,  when  he  had  perfect  dispos- 
ing,  mind  and  memory,  and  that  it  was  doly  attested  by 
Cba  witnesses :  that  the  party  Catharine  had  full  knowl- 
edge of  tho  contents  of  the  instrument,  aad,  indeed,  that 
it  was  made  at  her  request  and  in  her  presence,  and  that 
the  dispositions  were  adopted  chiefly  at  her  saggestion  ; 
that  after  the  death  of  (be  deceased  she  expressed  herself 
to  be  fully  satisfied  with  the  provision  for  her,  and  the 
desire  that  the  instrument  should  be  proved  at  the  next 
Court,  and  that  she  knew  it  would  then  be  propounded ; 
and,  in  fact,  one  of  the  subscribing  witnesses  went  to 
Conrt  at  her  instance  and  by  her  assistance,  that  he  might 
then  prove  it :  that  it  was  for  those  reasons,  and  those 
alone,  that  this  party  did  not  take  out  a  citation  for  the 
eaid  Catharine:  that  immediately  after  Court  she  was  in- 
formed by  the  party,  Mose«,  and  several  other  persons, 
that  the  will  had  been  proved,  and  also  that  she  might 
dissent  from  it  within  six  months  after  tho  probate :  that 
daring  the  whole  period  she  rejected  the  advice  with  dis- 
pleasure, and  declared  her  determination  not  to  dissent, 
as  the  will  had  been  made  in  conformity  with  her  wishes, 
expressed  to  her  late  husband,  and  she  was  satisfied  u  i  h 
it :  that  she  continued  so  to  express  herself  for  some 
months  after  May  term,  aforesaid,  and  until  she  began  to 
receive  the  attentions  of  suitors  and  conceived  the  pur* 
pose  of  marrying  again :  that  the  party,  Moses,  made  no 
compromise  nor  any  agreement  for  a  compromise  in  the 
premises. 
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Both  in  the  County  and  Superior  Courts  there  was  aa 
order  to  call  in  the  probate,  and  the  executor  appealed 
to  this  Court. 

JB.  F.  Moore,  for  the  plaintiflfs. 
Whitakerf  for  the  defendants. 

RuPFiNp  C.  J.  Armstrong  and  wife  took  no  proofs. 
The  executor  examined  several  witnesses  ;  but  it  is  not  ne- 
cessary to  state  this  evidence  particularly,  or  further  than 
to  remark  generally,  that  it  substantially  sustains  the 
case  made  in  the  executor's  allegation.  The  Court,  how- 
ever, deems  the  orlj^inal  allegation  so  essentially  defec« 

tive,  that  upon  its  face  it  ought  to  have  been  rejected 

taking  into  consideration  the  vagueness  of  the  terms  in 
which  the  compromise  is  spoken  of  in  it  and  the  total 
iailure  of  proof  on  the  point.  The  whole  force  of  the  al« 
legation  consists  in  the  fact,  that  probate  was  granted 
without  formal  citation  to  the  widow.  It  is  contended, 
that  of  common  right  she  may.  for  that  reason  alone,  have 
the  probate  recalled  and  require  one  in  solemn  form. 

The  Court  does  not  accede  to  that  position.    It  is  clear» 
that  in  England  a  sentence  in  a  probate  Court  concludes 
all  who  are  privy  to  the  proceedings,  that  is,  who  have  a 
knowledge  of  them,  either  actual  or  by  an  allegation  put 
in  by  the  party,  or  by  a  citation  on  file,  or  by  proof  of 
witnesses.    The  cases  on  the  subject  were  all  looked  in- 
to  in  Redmond  v.  Collins^  4  Dev.  430,  and  the  rule  stated 
as  it  now  is.     Those  cases  had  been,,  to  a  considerable 
extent,  recognised   here   in   the   cases  of  Dickerson  v. 
Stewart,  1  Mur.  59,  Mass  v.  Vincent,  1   Law  Rep.  414, 
and  Jeffreys  v.  Alston,  Id.  634  ;  in  which  it  was  held  that 
the  application  for  reprobate,  by  one  not  a  party  to  the 
probate,  must  be  supported  by  an  affidavit  of  merits,  as 
there  was  a  discretion  in  ordering  a  second  probate,  and* 
therefore,  the  Court  must  look  to  all  the  circumstances. 
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It  ought  therefore  to  appear  in  an  allegation  of  this  kind, 
that  the  person  was  not  cognisant  of  the  probate  com- 
plained  of,  or,  at  all  events,  some  other  satisfactory  oaase 
mast  be  assigned  for  not  having  intervened.  Withoat 
such  a  statement  it  must  be  assumed,  that  the  party  waa 
privy  to  the  propounding  of  and  probate  of  the  will,  Thia 
says,  indeed,  that  she  was  much  overwhelnted  with  sor* 
row  at  the  time,  and  took  no  concern  in  the  probate  and 
provisions  of  the  will.  But  the  probate  was  about  a 
month  after  the  husband's  death,  and,  without  evidetice 
to  the  contrary,  it  must  be  supposed  that  in  the  coarse  of 
that  period  she  became  capable  of  giving  such  attention 
to  the  rights  and  duties  arising  out  of  her  condition,  as  a 
widow  and  a  mother,  at  least,  as  to  seek  proper  advicer 
respecting  them.  It  appears  in  fact  in  the  executor's  al* 
legation  and  proofs,  that  she  not  only  had  knowledge  of 
the  contents  and  probate  of  the  will,  but  was  active  both 
in  procuring  its  execution  and  probate.  If  this,  then, 
were  the  application  of  one,  as  next  of  kin,  instead  of  be* 
iog  that  of  the  widow,  it  would  not  be  sufficient  to  dis- 
turb a  probate  obtained,  thus,  at  the  party's  instance. 

But  the  principle  would  seem,  in  our  law,  to  operate 
more  strongly  against  the  widow  than  the  next  of  kin* 
For  the  right  to  interfere  in  a  question  of  probate  belongs 
to  a  party  in  interest ;  which  must  mean  some  person, 
whose  rights  will  be  affected  by  the  probate  of  the  instrQ* 
mentr  to  the  prejudice  of  the  party.  But  the  statute  al- 
lows a  widow  to  dissent  from  her  husband's  will,  andf  if 
she  signify  it  within  six  months  after  Ike  probate,  remits 
her  to  her  dower  and  distributive  share.  Hence  it  woold 
appear,  that,  in  a  legal  sense,  she  can  have  no  interest  in 
contesting  the  probate ;  for  it  is  at  her  own  election  to 
abide  by  or  refuse  the  provision  for  her.  Therefore 
widows  never  become  parties  to  issues  of  detnsavii  vel 
non  in  op{A>sition  to  the  will — having  no  interest  in  the 
dispute.    This  is  the  first  instance,   that  is  knowtti  in 
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which  a  widow  has  in  any  way  attempted  to  interfere 
with  a  probate.  By  dissenting  she  gets  clear  of  the  will 
at  once,  whether  it  be  good  or  bad.  By  not  doing  to  she 
elects  to  take  under  it«  and,  it  would  seem,  ought  to  be 
conoladed  from  asserting  any  right  in  opposition  to  it. 

Bat|  whether  these  suppositions  be  correct  or  not,  the 
Court  holds  it  clear,  that  in  the  case  made  in  this  allega- 
tion the  widow  has  no  right  to  disturb  the  probate.  There 
is  no  statement  in  it,  which  in  the  least  impeaches  this 
instrument  as  not  being  in  fact  and  law  the  will  of  the 
party  deceased.  No  reason  whatever  is  assigned,  why  it 
should  not  be  admitted  to  probate,  either  in  respect  to 
the  factum  or  capacity  of  the  party.  Indeed,  it  is  ad- 
mitted by  the  counsel,  that  the  will  is  good,  and  the  party 
would  not  oppose  another  probate,  but  allow  it  to  pass  of 
course.  Then,  to  what  purpose  shall  the  probate  be  re- 
voked 7  It  is  avowed,  that  it  is  for  the  single  one  of  en- 
abling the  party  to  enter  her  dissent.  It  could  not  be 
yielded  without  further  examination,  that  the  widow  is 
not  concluded  by  her  not  dissenting  in  due  time  from  the 
first  probate,  and  that  her  time  might  be  enlarged  to  six 
months  from  the  reprobate.  But,  supposing  it  coald,  the 
probate  ought  not  to  be  called  in  for  such  a  purpose  mere- 
ly. A  proceeding  of  this  kind  is  sustained  upon  the  prin- 
ciple,  that  injustice  has  been  done  to  those  who  would 
be  entitled  to  the  estate,  if  there  were  no  will,  by  im* 
properly  admitting  to  proof  a  paper  as  a  will,  which  in 
truth  was  not  the  will  of  the  deceased.  The  sole  founda- 
tion for  recalling  a  probate  is,  that  by  allowing  it  to  stand, 
it  would  be  a  prejudice  to  persons,  who  would  succeed  to 
the  property  if  there  were  no  will  and  who  can  show  that 
this  is  no  will,  if  allowed  the  opportunity.  That  is  the 
only  consideration,  which  ought  to  induce  a  Court  of  Pro* 
bate  to  annul  its  previous  acts  ;  for  the  probate  in  com- 
mon form  is  not  void,  but  is  valid  unless  impeached  ;  and 
it  ought  not  to  be  impeached  by  any  one,  who  cannot  al- 
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legOf  that  in  point  of  fact  or  law  it  was  wrong.  There- 
fore  a  widow,  at  all  eventSt  cannot  have  one  probate  of 
her  husband's  will  recalled  merely  to  let  another  pass— » 
as  it  must  do  upon  the  case  made  by  hen  For*  in  such 
a  case,  the  judgment  does  not  arise  from  the  first  probate 
of  a  good  willy  but  from  her  election  to  take  under  it  or 
her  laches  in  not  signifying  her  dissent.  To  authorise 
such  a  proceeding,  it  ought  to  be  really  for  the  purpose 
of  determining  a  question  between  a  will  and  an  intesta- 
cy, and  not  for  that  of  merely  afibrding  to  the  widow 
another  election  to  hold  under  or  against  the  will. 

For  these  reasons  the  Court  holds,  that  the  decisions  in 
the  Courts  below  were  erroneous,  and  must  be  reversed ; 
and  the  original  probate  must  stand.  This  must  be  cer* 
tified  to  the  Superior  Court  to  the  end  that  tk  procedendo 
may  thence  be  awarded  to  the  County  Court  to  make  the 
proper  orders  in  accordance  herewith. 

PsR  QvmiAif.  Ordered  accordingly. 
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Whtrt  A.  had,  in  an  attachment  against  B.  been  inmmoned  at  a  {^rnithaa 
and  admitted  that  ho  owed  B.  in  a  certain  negotiable  note  dated  Istof  Aprili 
1836,  payable  €  months  after  date»  and  it  appeared  that  before  the  issning 
pf  tha  attaebownti  the  nota,  not  then  being  due,  bad  been  bonm  fidt  trana* 
farred  to  an  indoiaee,  Heldt  that  a  judgment  against  A.  the  gamishea  in 
the  attachment,  was  no  bar  to  the  right  of  the  indorsee  to  recover  on  the 
note. 


Appeal  from  the  Superior  Court  of  Law  of  Pitt 
County,  at  the  Fall  Term,  1848,  his  Honor  Judge  Dick 
presiding. 

This  was  an  aetion  of  assumpsit  upon  a  promissory  note. 
The  pleas— general  issue,  statute  of  limitations,  and 
specially  that  on  the  15th  of  April,  1846,  the  defendants 
were  garnisheed  at  the  instance  of  one  Pitt,  and  former 
judgment  since  the  last  continuance. 

The  note,  sued  on,  was  dated  New  York,  April  Ist, 
1846,  and  was  payable  to  one  Taylor,  six  months  after 
date.  The  execution  by  the  defendants  as  makers  was 
admitted.  The  plaintiffs  proved  the  endorsement  by 
Taylor  to  Ingles,  on  the  Sth  of  April,  1840,  by  Ingles  to 
Adams  and  by  Adams  to  the  plaintiffs,  who  commenced 
this  suit  of  the  7th  on  October.  1848. 

The  plaintiffs  offered  evidence  to  show  that  the  en- 
dorsement by  Taylor  was  for  valuable  consideration. 

The  defendants  proved  that  on  the  Ibth  of  April,  1846, 
one  Pitt  sued  out  an  original  attachment  against  Taylor 
as  a  non-resident  debtor,  and  on  the  same  day  had  the 
defendants  garnisheed,  who  at  May  term  of  the  County 
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Court  of  Edgecomb,  admitted  tbeir  indebtedaess  to  Taylor 
by  reason  of  said  note,  and  such  proceedings  were  had 
tbatv  at  November  term*  final  judgment  was  rendered  in 
favor  of  Pitt  against  Taylor,  and  the  debt,  now  sued  on» 
was  condemned  in  their  hands  for  the  payment  thereof. 

The  defendants  alleged,  '^that  the  endorsement  by  Tay- 
lor to  Ingles  was  fraudulent  and  without  valuable  con* 
sideration,  and  proposed  to  prove  declarations  of  Ingles, 
that  the  note  was  received  from  Taylor  as  collateral  se« 
Gurity  for  a  debt  which  Taylor  owed  him."  This  testi- 
mony was  rejected. 

The  Court  charged,  that,  if  the  endorsement  of  Taylor 
on  the  Sth  of  Aprils  was  bona  fide,  and  for  valuable  con- 
sideration, the  plaintifis  were  entitled  to  recover,  not- 
withstanding the  defendants  had  been  garnisheed  on  the 
ISlh  of  Aprilf  and  final  judgment  rendered  against  them 
at  the  November  term  of  the  County  Court  of  Edgecomb. 

A  verdict  was  rendered  for  the  plaintifis,  judgment, 
and  appeal  by  the  defendants* 

Rodman^  for  the  plaintifis. 
Biggs,  for  the  defendants. 

Pearson,  !•  We  see  no  error  in  rejecting  the  declara- 
tions of  Ingles.  If  made  after  his  endorsement,  they  were 
clearly  inadmissible.  It  does  not  appear  by  the  case 
when  they  were  made,  and  it  was  incumbent  upon  the 
defendants  to  show,  that  they  were  made  before  the  en* 
dorsement  and  to  have  that  fact  stated  in  the  case,  as  a 
foundation  for  their  exception. 

The  instruction,  that  if  the  note  was  endorsed  by  Taylor 
bona  fide  before  the  defendants  were  garnisheed,  the 
proceedings  under  the  attachment  of  Pitt  would  not  bar 
the  recovery,  is  entirely  correct.  Taylor  had  the  same 
right  to  transfer  the  note  by  endorsement,  provided  it 
was  not  eolorable  and  for  his  own  benefit,  as  he  had  to 
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transfer  any  article  of  property  before  a  lien  had  attached 
to  it  by  the  teste  of  an  execution  or  otherwise  ;  and,  ad- 
mitting that  a  garnishment  creates  a  Hen  upon  all  debts 
due  to  the  original  debtor  from  the  time  notice  is  served, 
in  this  case  it  had  been  transferred  some  days  before  and 
was  no  longer  a  debt  due  to  Taylor. 

It  was  the  folly  of  the  defendants  to  admit  an  indebted- 
ness to  Taylor  at  May  Court  upon  a  negotiable  note  made 
one  month  before.  The  admission  ought  to  have  been 
qualified — they  were  only  indebted  to  Taylor,  provided 
the  note  had  not  been  endorsed.  It  is  true,  they  had  no 
notice  of  the  endorsement,  but  an  endorsee  is  under  no 
legal  obligation  to  give  notice  to  the  maker,  even  when 
the  endorsee  and  endorser  are  non-residents.  The  en* 
dorsee  is  not  to  anticipate  that  an  attachment  will  issue. 

The  defendants  were  guilty  of  still  greater  negligence 
in  allowing  a  final  judgment  in  November,  which  was 
after  this  action  was  commenced.  An  application  should 
have  been  made  to  amend,  by  withdrawing  the  admission 
of  indebtedness  to  Taylor,  as  soon  as  they  were  informed 
of  the  endorsement,  and  the  amendment  ought  to  have 
been  allowed — truth  required  it,  for  as  soon  as  the  note 
was  endorsed,  the  defendants  ceased  to  be  the  debtors  of 
Taylor,  and  became  the  debtors  of  the  endorsee. 

It  may  be,  that  the  defendants  can  be  relieved  against 
the  judgment  of  Pitt,  by  a  writ  of  error  coram  nobiSf  for 
error  as  to  the  fact  of  their  indebtedness  to  Taylor,  but 
this  is  a  matter  in  which  the  plaintiffs  have  no  concern; 
they  are  the  owners  of  the  note  and  have  a  right  to  col- 
lect it 

Put  CvRiAM.  Judgment  affirmed. 
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A.  declared  tf  aiDst  B.  for  the  breach  of  an  agreement  in  writing  signed  by 
B.  in  the  following  words,  "R.  H.  Moeby  has  promised  to  procure  for  my 
mother  a  pension  from  the  Government  of  the  U.  S.  supposed  to  be  due  to 
her  as  the  widow  ef  Lieut.  Charles  Gerafd»  and  in  the  event  of  his  doing 
■Oy  1  promise  and  oblige  myself  to  give  the  said  R.  H.  Mosby  one  half  of 
iho  money  due  heron  account  of  the  said  pension.  Given  under  my  hand 
thbSrddayof  December,  1838.  Charles  G.  Hunter."  Held,  that  this 
agreement  referred  to  a  pension  to  which  the  widow  was  then  entitled  or 
•apposed  to  be  entitled,  and  not  to  a  pension  to  which  she  became  entitled 
nnder  an  Act  of  Congress  subsequently  passed.  Held  further^  that  al- 
though the  sales  of  pensions  are  by  law  prohibited,  yet  the  Court  could  not 
infer  from  this  agreement,  though  a  jury  might,  that  the  agreement  was 
made  by  the  son,  as  the  agent  of  his  mother,  it  did  not  transfer  any  title  to 
ftoy  portion  of  the  pension,  and  therefore  was  not,  on  that  aceoont,  in  it- 
aelf  invalid. 

Htldt  also,  that  upon  a  count  for  work  and  labor  done,  A.  could  not  recover 
from  B«,  because  his  services  did  not  enure  to  the  benefit  of  B.,  and  there* 
fore  the  law  wonld  not  imply  a  promise. 

Appeal  from  the  Superior  Court  of  Law  of  Warren 
County,  at  the  Fall  Term,  1848,  bis  Honor  Judge  Dick 
presiding. 

This  was  a  special  verdict,  subject  to  Ihe  opinion  of 
the  Court,  upon  the  following  facts.  The  plaintiff  de- 
clared in  assumpsit  in  two  counts.  In  the  first  count,  up- 
on a  written  agreement,  signed  by  the  defendant  in  the 
following  wordSy  **R.  II.  Mosby  has  promised  to  procure 
for  my  mother  a  pension  from  the  Government  of  the  U. 
S.  supposed  to  be  due  her  as  the  widow  of  Lieut.  Charles 
Grerard,  and  in  the  event  of  his  doing  so,  I  promise  and 
oblige  myself  to  give  the  said  R.  H  Mosby  one  half  of 
the  money  due  her  on  account  of  the  said  pension. 

KJiven  under  my  hand,  tliis  3rd  day  of  Docfimber,  1838. 

•ClIAS  G.  HUNTER" 


\ 
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The  second  count  was  the  common  one  for  work  and 
labor  done. 

The  plaintiff  thereupon  proved,  that  after  the  said 
agreement  of  the  defendant  and  in  consideration  thereof, 
the  plaintiff  undertook  and  agreed  to  act  us  the  agent  of 
Mrs.  Hunter,  the  mother  of  the  defendant,  in  preparing 
the  proper  documents  and  procuring  the  proofs  required 
for  asserting  the  said  Mrs.  Hunter's  claim  to  a  pension  of 
$320  per  year  for  five  years,  to  which  she  was  or  might 
be  entitled  under  the  Acts  of  Congress,  as  the  widow  of 
Charles  Gerard,  who  was  a  Lieutenant  in  the  second 
North  Carolina  Regiment  in  the  Army  of  the  U.  S.^  to 
take  rank  as  such  from  1st  June,  1 778,  under  and  by  vir- 
tue of  a  commission  dated  6th  of  March,  1779.  Accord- 
ingly on  the  3rd  day  of  December,  1838,  the  plaintiff 
wrote  or  caused  to  be  written  the  necessary  declaration 
of  the  said  Elizabeth  Hunter,  and  compiled  evidence  in 
support  of  her  claim  to  a  pension,  under  the  Act  of  Con- 
gress of  the  7th  Julj*,  1838,  entitled  ''an  Act  granting  half 
pay  and  pensions  to  certain  widows,"  which  said  declara- 
tion and  the  proofs  aforesaid,  the  plaintiff  presented  and 
filed  at  the  proper  department  of  the  Government,  at 
Washington  City,  and  prosecuted  the  said  claim  before 
the  said  department.  The  said  alaim  remained  some 
time  in  the  said  department,  undetermined,  and  on  the 
24th  August,  1842,  the  said  application  was  called  up 
for  a  decision  by  the  Commissioner  of  Pensions,  at 
the  instance  of  the  Hon.  R.  M.  Saunders,  a  member 
of  Congress,  and  determined  in  favor  of  the  said  Eli- 
zabeth Hunter  on  the  29th  August,  1842.  It  was 
proved  that  the  said  determination  was  made  upon  the 
proofs  compiled  and  filed  by  the  plaintiff,  and  without 
any  other  additional  proofs  or  documents,  excepting  that 
the  Hon.  R.  M.  Saunders  testified  to  the  credit  and  good 
character  of  a  witness,  whose  affidavit  had  been  hereto* 
fore  filed  by  the  plaintiff,  in  support  of  the  said  Elizabeth 
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Hanter's  claim,  and  it  was  further  proved,  that  the  Hon. 
R.  M.  Saunders  called  up  said  claim  for  a  decision  and 
procured  the  same  by  the  solicitation  of  the  plaintiff,  and 
at  his  request,  the  said  plaintiff  acting  or  professing  to 
act  as  the  agent  of  Mrs.  Hunter  as  aforesaid.  It  was 
further  proved,  that,  pending  the  application  aforesaid 
before  the  Department  for  the  allowance  of  pensions,  and 
before  a  final  determination  thereon,  to-wit,  on  the  83rd 
Aug.  1842,  Congress  had  passed  an  Act,  that  the  marriage 
of  the  widow,  after  the  death  of  her  husband,  for  whose 
services  she  claims  a  pension  under  the  Act  of  7th  July* 
1S3S,  shall  be  no  bar  to  the  claim  of  such  widow  to  tbo 
benefit  of  that  Act,  she  being  a  widow  at  the  time  she 
makes  application  for  a  pension.  It  appears  from  the 
proofs  and  documents  filed  by  the  plaintiff  in  Mrs.  Hun* 
ter^s  case,  that  she  was  married  to  Charles  Gerard,  oa 
the  28th  ol  October,  17S9,  who  died  on  the  6th  of  Octo* 
ber  1797  ;  that  she  was  married  to  Henry  Hunter  on  the 
25d  day  June,  1805,  who  died  on  13th  day  of  August,  1823; 
that  she  was  a  widow  at  the  passage  of  the  Act  of  7tb 
July,  1838,  and  also  at  the  date  when  she  made  her  ap- 
plication for  a  pension.  It  was  further  proved  that  the 
said  Mrs.  Hunter  obtained  a  pension  certificate  on  the 
29th  of  August  1842,  as  aforesaid ;  and  that  the.  same 
has  been  paid,  to*wit :  0320  per  year  for  five  years,  mak- 
ing SIGOO,  but  the  same  was  neither  allowed  nor  paid 
until  after  the  Act  of  23rd  August,  1842.  The  defendant^ 
upon  demand  afterwards,  refused  to  pay  the  plaintiff  the 
one  half  of  the  said  sum,  so  recovered  by  Mrs.  Hunter, 
his  mother,  and  in  like  manner  refused  to  pay  the  plain- 
tiff any  thing  for  his  agency  and  services  ia  the  premi* 
ses  and  afterwards  this  action  was  brought,  dec. 

Upon  the  trial,  the  defendant  contended,  that  the  plain- 
tiff  had  no  right  to  a  verdict  on  the  2nd  count  of  his  de« 
claratioR,  and  the  Court  being  of  the  opinion  with  the 
defendant,  directed  the  jury  to  find  for  the  defendant  oa 
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the  said  coant,  because  the  plaintiff  should  have  brought 
his  suit  against  Mrs.  Hunter  for  the  matters  in  said  count, 
and  cannot  maintain  an  action  against  the  defendant^ 
except  upon  his  special  agreement. 

The  defendant  further  insisted,  that  as  to  the  first  count 
in  the  plaintiff's  declaration,  he  cannot  recover.     1st. 
Because  the  said  agreement  with  the  plaintiff,  although 
made  by  the  defendant,  was  in  contravention  of  the  Act 
of  Congress  and  in  violation  of  the  policy  of  the  Govern* 
ment,  and  the  Acts  of  Congress,  which  declare  all  assign* 
ments  or  sales  of  pensions  void,  and  that  the  said  agree- 
ment, although  made  with  this  defendant,  and  in  consid* 
eration  of  the  plaintiff's  undertaking  to  prosecute  the 
said  claim  and  not  with  the  pensioner  herself,  is  upon  its 
face  an  evasion  of  the  Act  of  Congress  and  the  policy  of 
the  Government.    2nd.  Because  the  said  agreement,  al- 
though m  ade  with  and  by  the  said  defendant,  did  not 
stipulate  for  the  payment  of  any  sum  of  money  to  the 
plaintiff,  except  it  might  be  for  procuring  in  her  behalf  a 
pension  due  to  the  defendant's  mother,  at  the  time  of  the 
said  agreement,  to-wit :  3rd  Dec.  1838,  and  that  the  pen- 
sion, in  fact  procui^ed  for  his  said  mother,  was  not  due  to 
her  at  the  time  aforesaid  by  force  of  any  Act  existing  at 
that  time,  but  that  the  pension,  procured  for  her,  became 
due  to  her  by  force  of  the  Act  passed  23rd  August,  1842: 
and  that,  according  to  the  true  interpretation  of  the  laws 
of  the  United  States,  the  said  pension  became  due  to  her, 
after  the  said  agreement,  and,  therefore,  the  defendant, 
according  to  the  true  interpretation  of  his  said  agreement, 
in  writing,  did  not  become  bound  to  pay  the  plaintiSl 

It  was  agreed,  that  the  said  verdict  might  be  taken, 
subject  to  the  opinion  of  the  Court  upon  the  points  re- 
•erved ;  and  that,  if  the  Court  should  be  of  the  opinion, 
that  the  law  was  in  favor  of  the  defendant,  the  verdict 
was  to  be  set  aside  and  a  non-suit  entered.  If  otherwise. 
Judgment  to  be  entered  for  the  plaintiffi  for  the  amount 
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of  the  said  verdict  and  costs.  And}  if  upon  considerationp 
the  Coart  shoald  be  with  the  defendant,  upon  the  points 
reserred  in  the  first  count,  the  plaintiff  has  leave  to  move 
for  a  new  trial  for  misdirection  in  respect  to  the  second 
eoant 

Upon  consideration  of  all  the  said  matters,  the  Conrtt 
pro  format  adjudged  the  points  reserved  to  be  all  in  favor 
of  the  plaintiff,  and  judgment  accordingly  is  entered  in 
favor  of  the  plaintiff  for  81096,  with  interest  on  9800 
from  the  16th  day  of  October,  1848,  until  paid,  and  costs. 

From  this  judgment  the  defendant  appealed  to  the 
Supreme  Court. 

W.  H.  Haywoodf  for  the  plaintiff. 
Whitakert  for  the  defendant. 

RuFFiH,  C.  J.  The  declaration  has  two  connts :  the 
one,  on  the  special  agreement ;  and  the  other,  the  com* 
men  one  for  work  and  labor.  The  verdict  was  given  fof 
the  plaintiff  on  the  first  count,  snbject  to  the  opinion  of 
the  Court  on  points  reserved. 

On  the  first  of  those  points  this  Court  concurs  with  bis 
Honor.  There  are  several  Acts  of  Congress  which  avoid 
a  sale,  assignment,  or  transfer  of  a  pension,  or  any  part 
of  it,  under  all  circumstances,  and  to  all  intents  ;  and,  of 
course,  if  the  Court  could  find,  as  a  matter  of  law,  that 
this  was  a  contract  of  that  character,  it  would  be  held  to 
be  void,  as  contravening  the  policy  and  enactment  of  the 
Statutes.  To  constitute  a  sale  or  assignment  of  a  right, 
it  is  essential  that  the  contract  for  that  purpose  should  bo 
that  of  the  person  to  whom  the  right  belongs ;  either 
made  by  the  owner  in  proper  person,  or  by  some  other  on 
behalf  or  with  the  knowledge  and  concurrence  of  the 
owner.  The  mere  unauthorised  bargain  of  a  stranger 
can  have  no  effect  whatever  in  transferring  the  pension* 
It  cannot  be  denied,  that,  considering  the  relation  of  a 


1«4  SUPREME  COURT. 


Miibj  V.  Hunter. 


mother  and  son,  and  the  provisions  ofthe  Acts  of  Congress 
touching  transfers  of  pensions,  and  the  terms  of  this  agree* 
ment,  it  seems  highly  probable,  the  treaty  was  made  with 
the  mother,  or  with  the  son  on  her  behalf  and  with  her 
privity,  and  that  it  was  put  purposely  into  this  furmi  slb  a 
shift  and  device  to  evade  and  defraud  the  law  by  keeping 
oat  of  sight  the  real  intent  and  giving  the  transaction  the 
appearance  of  a  contract  with  the  son  and  in  his  name, 
while  there  was  in  reality  an  undertaking  between  the 
plaintiff  and  the  mother  and  son,  that  the  whole  was  done 
on  the  mother's  account,  and  that  sho  would  fulfil  her 
son's  engagement.  If  such  was  the  truth  of  the  case, 
there  is  no  doubt,  that  it  would  come  within  the  statutes. 
But  it  is  competent  for  a  jury  only  to  draw  inferences  of 
the  pensioner's  privity  from  those  circumstances.  They 
might  ask,  if  the  object  was  not  to  evade  the  law,  why 
the  plaintiff  did  not  bargain  with  the  mother  directly,  in- 
stead of  the  son,  for  the  payment  to  the  plaintiff  of  one 
half  of  the  pension  itself;  and,  nothing  appearing  to  the 
contrary,  they  might,  with  much  reason,  infer,  as  a  facti 
that  such  was  the  object,  and  that  the  mother  was  cog- 
nizant of  the  contract  and  was  to  be  bound  by  it.  But 
the  Court  cannot,  as  a  matter  of  law,  infer  the  same  thing. 
For,  it  is  possible,  that  the  defendant  might  have  treated 
without  his  mother^s  privity,  and  from  filial  regard  might 
litkve  been  moved  to  pay  out  of  his  own  pocket  one  half 
as  much  as  the  mother  might  gain  ;  and,  for  aught  the 
Court  can  see  in  the  instrument,  such  might  be  the  fact 
in  this  instance.  If  so,  it  could  not  be  deemed  the  as- 
signment of  the  mother  ;  and,  if  it  be  not  hers,  it  is  not 
an  assignment  or  transfer  at  all,  and,  so,  not  within  the 
Acts  of  Congress. 

Upon  the  second  point  reserved,  the  Court  is  of  opinion 
from  the  terms  and  scope  of  the  contract,  that  it  referred 
exclusively  to  a  right  to  a  pension  then  subsisting  or  sup- 
posed to  subsist ;  and   that,  as  there   was   no  right  at 
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the  time«  the  bargain  and  the  subject  of  it  failed  together. 
The  defendant  had  no  notion  of  employing  the  plaintifit 
nor  had  the  plaintiff  any  intention  of  engaging,  to  solicit 
from  Congress  the  grant  of  a  pension  to  this  lady.  Bat 
the  purpose  was  to  establish  her  right,  as  the  widow  of 
an  officer  of  the  revolution,  to  one  already  granted,  as 
they  understood.  The  language  is,  that  the  plaintiff 
''promised  to  procure  for  the  defendant's  mother  a  pen* 
sion  supposed  to  he  due  her  as  ^c,  and  in  the  event  of  his 
doing  sOf**  the  defendant^  promised  to  pay  him  one  half  the 
pension.  This  language  agrees  with  what  might  have 
been  expected  from  the  nature  of  the  subject.  It  is  not 
uncommon — though  not  at  such  prices,  it  is  to  bo  hoped 
— to  employ  persons  to  discover  and  prepare  the  requisite 
proofs  to  entitle  one  to  a  pension  under  a  law  already 
passed.  But  it  is,  we  believe,  quite  unusual,  if  not  un- 
known, to  appoint  one  as  a  Solicitor  to  Congress  to  pro* 
cure  the  passing  of  a  law  granting  pensions.  Indeed,  it 
is  not  pretended,  that  the  plaintiff  performed  any  such 
service  as  that.  The  claim  is,  that  under  evidence  pre- 
pared to  establish,  as  was  supposed,  an  existing  right  to 
a  pension,  the  lady  was  decided  to  be  entitled  to  a  pen^ 
sion  granted  four  years  afterwards.  Such  a  case  was  not 
at  all  in  the  view  of  the  parties.  They  were  not  treating 
for  the  division  of  the  bounty  of  the  Country,  which  might 
never  be  granted  and  was  altogether  uncertain  in  amount; 
but  for  that  of  a  known  amount.  Both  the  words  of  the 
agreement  and  the  circumstances  repel  the  plaintiff's 
claim. 

As  the  plaintiff's  services  did  not  enure  to  the  benefit 
of  the  defendant,  he  is  liable  only  as  far  as  he  expressly 
agreed.  In  such  a  case  the  law  cannot  imply  a  promise. 
There  was,  therefore,  no  error  in  directing  the  jury  to  find 
for  the  defendant  on  the  second  count. 

But,  as  there  was  an  error  in  the  finding  on  the  first 
count,  the  judgment  must  be  reversed  ;  and,   under  the 
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agreement  in  tbe  record,  judgment  mast  be  entered  for 
the  defendant  as  upon  a  non-suit* 

Per  Curiam.  Judgment  accordingly. 


CHARLES  W.  CULLIFER  v«.  JOHN  R.  GILLIAM  k,  AL. 

Tbe  power  of  an  arbitrator  is  deriTed,  eotirely,  from  the  a^ement  of  the 
partiet,  as  ezpresMd  i»  the  ■obmintoD,  and  their  award  mnai  be  made  ia 
■triet  •ceordanee  with  it,  and  roast  neither  go  beyond  nor  omit  any  ikmg 
embraced  in  iu 

Where  tbe  words  of  an  arbilration  are  ambignoas,  sach  a  construction  ought 
to  be  given  to  them,  as  will  best  co-iacide  with  the  apparent  intention  of 
the  arbitrators. 

Where  tbe  submisflioo  was  in  the  following  words,  *(We  hereby  bind  oar* 
■elf  es  to  abide  the  damage  awarded  to  C.  C.  by  C.  J  and  W.  W.  for  the 
overflowing  a  certain  tiael  of  land,  by  car  mill  pood,  this  4th  of  July,  1847. 
Signed  by  G.  ^  B.;"  and  the  award  was^  "We  the  undersigned  hare  this 
day  viewed  tbe  land  belonging  to  C.  C,  covered  by  the  water  of  the  mill, 

[^  late  tbe  property  of  G.  and  B.,  and  do  assess  the  dainages,  which  tbe  said 
C.  C.  has  snsUined  (ei  the  year  1847  at  $26  26,  for  the  year  1848  at 
$33,  for  the  year  1849,  at  (^23,  for  the  year  1850  at  916,  and  for  tbe 
year  1851  at  Q16,  and  doe  respectively  the  January  succeodiug  each  year, 
that  is,  the  damage  for  1847  due  Ist  January,  1848,  and  so  for  each 
year;  HM,  that  the  arbitrators eieeeded  their  powers  and  the  award  was 
Toid,  because  the  apparent  intention  of  the  submission  was  only  to  lettj 
the  amount  of  damages  doe  at  the  time  of  the  submission* 

The  case  of  Oilbert  v.  Jonet,  1  Dev.  and  Bat.  339,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law,  of  Bertie 
County,  at  the  Fall  Term,  1848,  his  Honor  Judge  Bailet 
presiding. 

/ 
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This  is  an  action  of  debt,  commenced  by  warrant  upon 
the  following  award  :  **We»  the  undersigned,  have  this 
day  viewed  the  land  belonging  to  Charles  M.  Cullifer, 
covered  by  the  water  of  the  mill,  late  the  property  of  John 
R.  Gilliam  and  Levin  Butler,  and  do  assess  the  damages, 
which  the  said  Cullifer  has  sustained,  for  the  year  1847, 
at  926  26 ;  for  the  year  '48,  at  $23  ;  for  the  year  '40,  at 
$28 ;  ior  the  year  '50,  at  016,  and  for  the  year '51,  at  816; 
and  due,  respectively,  the  January  succeeding  each  year 
— that  is.  the  damage  for  1847,  due  1st  January,  1848, 
and  so  for  each  year/*  Signed  and  sealed  by  the  arbitra- 
tors, 7th  January,  1848.  The  submission,  on  the  part  of 
the  defendants,  is,  as  follows.  **We  hereby  bind  ourselves, 
to  abide  the  damages  awarded  to  Charles  Cullifer  by 
Charles  Jacocks  and  William  Williams,  for  the  oveiv 
flowing  of  a  certain  tract  of  land,  by  our  mill  pond,  this 
4th  of  July,  1847."  Signed,  Gilliam  and  Butler.  The 
submission  on  the  part  of  the  plaintiff  bore  the  same  date 
and  was  of  similar  import.  The  action  is  brought  to  re* 
cover  the  assessment  of  the  damages  for  1847.  The  jury 
found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court,  and  the  Court  being  with  the  defendants,  a 
judgment  of  non  suit  was  entered — from  which  the  plain- 
tiff appealed. 

P.  H.  Winston,  Jr.^  with  whom  was  Biggs,  submitted 
the  following  argument : 

Two  grounds  were  taken  below. 

First.  That  the  submission  so  restricted  the  referees 
that  they  did  wrong  in  giving  damages  for  overflowing 
after  4tb  July,  1847. 

Secondly.  That  the  referees  did  over^step  this  restrict 
tion,  and  that  in  each  case  the  ground  appeared  on  the 
face  of  the  paper. 

His  Honor  being  of  opinion  that  both  grounds  did  thus 


las  SUPREME  COURT. 


Cullif«r  T.Gilliam. 


appear,  non-suited  the  plaintifT  after  the  verdict  of  the 
jury. 

The  plaintifT  insists  that  in  the  Supreme  Court  fhc 
judgment  of  non-suit  should  be  reversed,  aud  judgment 
given  for  him  on  the  verdict. 

It  is  clear,  that  unless  both  grounds  do  appear  on  the 
face  of  the  papers,  as  contended  for,  the  judgment  must 
be  reversed.  Either  not  thus  appearing  will  give  the 
plaintifTa  judgment. 

First  then,  were  the  referees  restricted  as  contended 
for?  What  did  the  parties  intend  should  be  settled  by 
the  referees  ?  They  intended  either  the  whole  damages, 
the  damages  to  the  time  of  the  award  ;  or  the  damages 
onlj*  which  the  plaintiff  had  suffered  up  to  4th  July,  1847. 
If  they  intended  either  of  the  two  first,  then  this  action 
must  lie,  for  nothing  is  claimed  now  but  the  damage  in- 
curred before  the  date  of  the  award. 

The  subject  matter  of  reference  may  be  considered  in 
construing  a  submission.  Here  then  was  an  injury, 
which,  if  not  completed  on  the  4th  July,  1847,  was  at 
least  of  a  continuing  nature,  and  was  (as  the  defendants 
sa}',)  going  on  at  the  very  instant  of  the  submission.  If 
the  question  of  intention  were  left  to  a  jury,  not  one  in  a 
thousand  would  hesitate.  Arbitrators  are  a  Court  chosen 
by  the  parties,  and  the  law,  obeying  good  sense  and  rea- 
son, encourages  the  settlement  of  difficulties  in  this  way: 
**No  strained  construction  shall  be  resorted  to,  to  make 
iho  submission  and  award  disagree."  True  it  is  that  a 
distinct  substantive  matter  arising  after  submission  can- 
not be  considered  by  referees.  But  this  is  not  a  case 
within  that  rule.  A  money  dispute,  arising  after  refer- 
ence of  a  land  dispute,  cannot  be  decided  by  the  arbitra- 
tors. But  suppose  a  man  wounds  my  slave  the  1st  Janu- 
ary. The  2nd,  we  refer  the  dama;je.  The  1st  February^ 
an  award  is  made  that  I  shall  receive  810  a  month  for 
six  month?,  payable  monthly.    This  is  like  the  case  under 
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consideration.  The  body  of  the  injury  in  both  cases  is 
conopiete  at  the  reierence.  The  resulting  damages  how« 
ever  are  in  the  future.  Could  we  not  get  two  physicians 
to  say  how  long  a  broken  leg  would  require  to  become 
firm*  The  negro  might  go  on  lessening  in  value  all  his 
life.  The  same  is  true  in  referring  the  damage  for  slan- 
der The  offence  is  complete  by  the  words.  The  damage 
goes  on  ad  infinitum. 

Again:  A  Court  of  law  as  a  general  rule  can  consider 
nothing  arising  after  the  writ  is  commenced.  And  it  is  on 
the  ground  that  nothing  but  the  first  dispute  was  referred 
to  them.  If,  though,  an  exception  is  made  to  this  rule  in 
the  case  of  damages  from  mill  ponds,  and  the  exception 
to  the  rule  in  question  be  correct,  why  not  let  referees  on 
this  subject,  also,  act  as  Courts  of  law  do.  The  Courts 
are  daily  in  the  habit  of  giving  prospective  damages  for 
overflowing  land. 

Again:  The  submission  in  this  case  would  have  been 
as  good  without  as  with  writing.  No  rule  requires  wri- 
ting. Therefore  this  submission  could  have  been  ex« 
plained,  varied,  or  even  contradicted  by  parol  evidence  of 
subsequent  assent  of  the  parties.  Smith  on  Contracts, 
page  27.  Did  not  his  Honor  then  infringe  a  right  of  the 
platntifi*  in  taking  it  as  conclusive  upon  the  face  of  the 
submission  T 

Should  the  law  find  out  that  these  parties  intended  the 
referees  to  assess  the  danoage  ui^til  the  4th  of  July»  when 
did  the  damage  begin  ?  If  any  thing  less  than  the  whole 
damage  was  to  bo  assessed,  would  not  the  parlies  have 
told  them  to  assess  it  from  such  a  day  to  such  a  day  t 
Why  have  the  time  with  no  certain  beginning,  and  per« 
haps  with  4  or  some  other  number  of  odd  days  7 

The  parties  did  not  intend  to  limit  the  referees  as  eon^ 
tended  for*  *'The  damages/^  means,  unless  restrieted^o/I 
the  damages. 

17 
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Secondly.  If  the  referees  were  restrieted,  as  contended 
for«  does  it  appear  by  their  award  that  they  have  over* 
stepped  the  restriction  ? 

This  is  an  action  of  debt  on  an  award,  and  the  law  is» 
that  only  so  much  of  the  award  as  the  action  refers  to  is 
to  be  read  or  considered.  1  B.  M.  278.  The  award,  so 
far  only  as  it  refers  to  the  damages  for  the  year  1847,  is 
therefore  to  be  considered. 

How  then  did  his  Honor  find  out  that  in  giving  926  26 
for  the  year  1847,  the  referees  took  into  account  any  over- 
flowing  after  the  4tb  Jul3%  1847.  When  an  award  directs 
any  thing  to  be  done  up  to  the  time  of  the  award,  and  the 
submission  extended  to  the  time  of  reference  only,  it  shall 
not  be  intended  that  any  new  matter  arose  in  the  interval, 
and  unless  such  matter  be  shewn,  the  award  will  be  good. 
12  Mod.  116,  Comb.  418.  The  award  says  that  for 
the  year  1847,  the  referees  assess  the  damages  at  $26  26 f, 
but  they  do  not  say  that  the  overflowing  was  continued 
without  interruption  from  1st  January,  to  the  last  of  De« 
cember.  Indeed,  it  is  a  well  known  fact,  that  generally,, 
the  water  in  mill  ponds  is  higher  from  about  the  last  of 
January  until  the  1st  of  June,  than  at  any  other  time  of 
the  year.  And  in  case  the  pond  in  question  was  a  large 
one,  the  edges  of  it  might  encroach  on  the  plaintiff's  land 
during  the  Spring,  but  not  at  any  other  time.  It  might 
be  that  a  corn  crop  was  prevented  by  the  water  being 
there  at  planting  time.  Or  even  that  some  other  crop 
less  valuable  than  corn,  by  826  26,  was  cultivated,  be- 
cause of  the  dampness  produced  by  past  overflowing. 
It  may  have  been  a  fact  that  the  pond  was  drawn  off 
on  the  3rd  of  July,  and  filled  up  again  the  2nd  of  January, 
following. 

How  then  does  it  appear  that  damages  were  given  for 
overflowing  subsequent  to  the  4th  of  July  ? 

Indeed  it  would  be  quite  as  plausible  for  the  defendants 
to  take  the  ground  that  it  appeared  by  the  submission 
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that  the  whole  damage  was  submitted,   whereas  the 
award  did  not  appear  to  cover  the  whole  damage. 

''Iq  all  cases  an  award  should  be  construed  favorably 
and  liberally.''    Billings  p.  78. 

**No  man  ought  to  take  his  chance  before  referees,  and 
being  dissatisfied  with  their  decision,  to  try  his  chance 
before  a  jury." 

This  award  was  evidently  given  by  the  referees  in 
analogy  to  the  manner  in  which  juries  give  damages  on 
a  petition.  The  costs  of  a  jury  were  doubtless  what  the 
parties  were  willing  to  avoid.  The  award  looks  fair  on 
its  face,  and  unless  the  law  be  perfectly  clear  against  it, 
the  proceeding  ought  to  be  sustained.  The  interference 
of  any  cunning  technical  rule  of  law,  with  the  universal 
sense  of  mankind,  ought  to  be  avoided  if  possible. 

W.  N.  H.  Smithy  for  the  defendants,  submitted  the  fol- 
low argument : 

The  submission  is,  of  *^damag€s^  sustained  by  the  over- 
flow of  the  plaintifi''s  lands,  and  not  of  the  value  of  the 
easement  or  right  to  over-flow.  These  damages  are  com- 
mensurate with  the  injury  already  sustained,  such  as 
would  be  recoverable  by  action  brought  at  the  date  of 
the  submission. 

If  this  be  the  true  construction  of  the  agreement  to  re- 
fer, it  is  submitted,  that  the  award  is  void  by  excess. 

The  award  embraces  annual  damages  for  several  suc- 
cessive years,  extended  over  each  year,  and  estimates  the 
injury  as  resulting  from  a  supposed  continuation  of  the 
ponded  water  for  that  time. 

Nor  is  this  excess  separable  from  the  matters  within  the 
terms  of  the  submission.  The  first  assessment  of  dama- 
ges is  for  an  entire  (the  preceding)  year. 

An  award  of  several  things  within^  and  of  others  toilA- 
out  the  submission,  is  good  for  the  former*  if  they  are 
distinguishable  from  the  latter ;  but  if  the  award  be  of 
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<me  entire  sum,  the  Court  cannot  discriminate  and  appor> 
tion  it  to  the  matters  submitted*  and  those  not  submitted. 
The  whole  award  is  in  such  case  void. 

5  Com.  Law.  Rep.  90.  Watson  on  Awards,  Law  lAb* 
page  Ml. 

In  submitting  a  term  for  years,  and  all  things  depen- 
dent thereoUt  an  award  to  pay  a  sum  at  a  future  day  for 
future  rent  is  void,  as  the  rent  may  cease.  Watson  on 
Awards,  Law  Lib.  page  192.  So  in  the  present  casctth^ 
award  is  predicated  upon  the  supposition  of  a  contioa* 
ance  of  the  over-flow,  for  several  years,  and  assumes  to 
measure  the  damages  it  will  cause  for  each  of  those  years. 
But  the  over-flow  may  vary,  or  the  mill  go  down,  and 
the  over-flow  wholly  cease,  and  with  it  the  damages 
supposed  to  result. 

Second.  It  is  further  insisted,  if  the  more  enlarged 
construction  be  allowed,  that  the  award  is  insufficient, 
for  not  including  all  the  matters  submitted. 

The  award  is  not  of  a  given  sum  or  sums,  (payable  in 
instalments)  for  all  damages,  heretofore  or  hereafter  to 
be  sustained ;  but  it  is,  by  its  plain  terms,  an  assessment 
for  five  years,  of  the  damages  ior  each  of  those  years 
severally.  It  directs  a  sum  certain  to  be  paidybr  each 
year,  at  its  termination.  In  analogy  to  the  redress  pro- 
vided by  the  Act  of  Assembly,  it  ascertains  damages  for 
several  years,  leaving  undetermined  those  that  may  fQl« 
low,  to  be  thei  subject  of  new  controversy. 

It  is  submitted,  that,  construing  the  submission  in  a 
liberal  sense,  it  was  to  embrace  all  the  matters  connec<« 
ted  with  the  ponding  of  the  water,  and  remove  all  cause 
of  future  dispute. 

The  referees  have  not,  in  this  aspect  of  the  case, passed 
upon  all  the  matters  submitted^  and  their  award  not  cover- 
ing the  entire  subject  of  dispute,  but  being  partial,  is  va- 
riant from  the  submission,  insufficient  and  void. 

4  Com*  Law  Rep.  421,  Watson  on  Awards,  Law  Lib* 
pages  242,  243. 
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Na8b  J«  The  power  of  an  arbitrator  is  derived,  on- 
ly, from  the  agreement  of  the  parties,  as  expressed  in  the 
sabmission,  and  their  award  must  be  made  in  strict  ae- 
cordance  with  it,  and  must  neither  go  beyond  nor  omit 
any  thing  embraced  within  it.  The  first  enquiry,  in  this 
case,  is  as  to  the  nature  and  extent  of  the  submission,— 
The  defendants  were  owners  of  a  miU»  and  their  dam 
ponded  the  water  on  the  land  of  the  plaintiflfand  occasion- 
ed an  injury  to  it.  On  the  4th  of  July  1847,  the  parties 
entered  into  an  agreement  to  refer  the  matter  in  con- 
troversy. They  selected  two  gentlemen,  in  whom  they 
had  confidence,  to  settle  the  dispute  between  them,  in  or- 
der, we  presume,  to  avoid  the  delay  and  expense  of  a 
law^suit.  What,  then,  did  they  submit  7  The  language 
of  the  agreement  is  not  so  explicit  as  it  might  have  been, 
but  sufficiently  so,  we  think,  to  show  their  intention. 
The  defendants  bind  themselves  to  abide  the  damages, 
awarded  to  Charles  CuUifer,  by  Charles  Jacocks  and 
William  Williams,  for  the  overflowing  of  a  certain  tract 
of  land  by  their  mill-pond.  We  understand  the  parties 
to  mean,  that  the  arbitrators  should  assess  the  damagea 
then  sustained,  to  wit,  the  4th  of  July  1847.  There  is 
i^othing  in  the  submission,  which  looks  to  damages  to  be 
sustained  after  that  time.  They  wished  to  make  a  lump- 
ing matter  of  it,  and  that  they  might  know  what  sum, 
til  Mclido^  they  should  pay  for  all  the  present  injury.  This 
was  not  done  by  the  arbitrators ;  but  they  give  their 
jodgment,that  the  defendants  shall  pay  a  certain  snm^ 
that  for  which  the  action  is  brought,  as  damages  for  the 
whole  of  the  year  1847. 

This,  we  think,  was  error,  as  giving  damages  for  time 
not  embraced  in  the  submission.  It  is,  however,  urged 
on  the  part  of  the  plaiotifi",  that,  from  the  words  used  in 
the  award,  it  was  the  intention  of  the  arbitrators  to  con- 
fine their  judgment  to  damages  sustained  previous  to  the 
4th  of  July,  1847,  and  that  the  award  will  well  bear  that 
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coDstruetion.  When  the  words  of  an  award  are  ambigu- 
ous, SQch  a  construction  ought  to  be  given  them,  as  will 
best  coincde  with  the  apparant  intention  of  the  arbitra- 
tors. Watson  on  Awards^  lOJ.  Here,  however,  the  ar* 
bitrators  do  not  leave  us  in  doubt  as  to  their  meanings 
they  say  they  assess  the  sum  of  026  26,  ''for  the  damages, 
which  the  said  Cullifer  has  sustained  for  the  year  1847.'* 
In  this  language  there  is  no  ambiguity  ;  if  there  was,  it 
is  made  plain  by  their  going  on  to  assess  damages  for  the 
next  succeeding  four  years,  and  give  no  damages  for  the 
time  between  the  4th  of  July  1847  and  the  1st  of  Janua- 
ry'48 

It  is  further  argued,   that  it  was  the  intention  of  the 
parties  to  the  award,  that  the  arbitrators  should  assess 
the  damages  under  the  provisions  of  the  actj  of  Assem- 
bly ;  and  that  such  was  the  view  taken  by  them.    If  this 
be  so,  the  award  is  not  the  less  defective.    The  13th  S€c* 
o/* /Ac  74th  ch»  Rev.  Slat  directs  the  jury  to  *' make  up 
their  virdict,  as  to  the  sum,  which  the  petitioner  is  enti- 
tled to  receive  as  an  annual  compensation  for  the  dam- 
ages sustained  &c,"  **  which  verdict  shall  be  binding  be« 
tween  the  parties  for  five  years,  unless  the  damages 
should  be  increased,  by  raising  the  water  or  otherwise, 
if  said  mill  is  kept  up.'*    It  is  not  the  intention  of  the  law, 
that  the  judgment  for  the  damages,  shall,  in  every  event, 
be  binding  on  the  parties  for  five  years.     If  the  defen- 
dant increase  the  injury  within  that  time  by  raising  his 
dam,  the  plaintiff  may  have  bis  damages  increased  ;  if 
the  defendant  should  abate  the  nuisance  altogether,  he 
may,  by  an  audita  querela,  or  some  other  action,  set  aside 
the  judgment  for  the  residue  of  the  damages.     Gilbert  v. 
Jones  Ist  Dev.  &Bat.  339*    If  it  was  the  intention  of  the 
parties,  that  the  arbitrators  should  pursue  the  provisions 
of  the  act,  and  of  the  arbitrators  so  to  do,  they  have  not 
made  their  award  in  conformity  to  them.    They  have 
made  no  provision  whereby  the  plaintiff  can  be  redressed 
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should  the  dam  be  raised,  nor,  for  the  defendants  if,  they 
should  have  taken  it  down  the  day  after  the  award  was 
made.  The  award,  therefore,  in  this  view  of  it,  is  defee* 
live.  It  does  not  embrace  al  1  the  matters  referred  and  is 
not  final  in  any  aspect.  In  whatever  iight  we  consider 
the  award,  it  is  defective,  and  the  plaintiff  cannot  sup- 
port his  action. 

Pbs  Curiam.  Judgment  affirmed. 


JOHN  U  LEE  99.  EDWARD  PATRICK.  ADM'R,  &r. 

Where  a  party  moved  to  be  permitted  to  ehew  a  paper  to  a  witneee  for  the 
parpoee  of  refreehio;  hie  memory,  which  motion  wai  refused  and  an  appeal 
takon,  it  mnet  appear  io  the  eaee  eent  op,  what  were  the  contenta  of  the 
paper,  that  the  Court  may  aee  whether  they  were  raob  aa  were  calculated 
to  have  the  effect  propoeed. 

The  17th  Section  of  the  26th  Chapter  of  the  Revleed  Stalntei  in  relation  to 
adminietraton,  was  intended  for  the  eaie  and  eecnrity  of  the  administrator, 
and  a  strict  performance  Is  required  on  his  part. 

Where  in  an  action  against  an  administrator,  a  reference  is  made  to  a  com* 
nissioner  to  take  an  account  of  the  administration  of  the  assets,  and  the 
commissioner  makrs  a  report,  which  is  confirmed,  this  report  Is  concluslfo 
and  the  administrator  is  not  required  to  produce  an  outstanding  judgment 
atated  in  the  report,  the  amount  of  which  was  more  than  sufficient  to  cove^ 
tba  balance  of  the  asaets  in  his  hands. 

Appeal  from  the  Superior  Court  of  Law  of  Craven 
County,  at  the  Spring  Terra,  1848,  his  Honor  Judge  Dick 
presiding. 

This  was  an  action  in  assumpsit,  to  recover  for  work 
and  labor  done  for  the  defendant's  intestate.  The  defen* 
dant  pleaded  the  general  issue,  fully  administered,  and 
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the  Act  for  the  protection  of  administrators.  The  plain* 
tiff  having  proved  his  cause  of  action,  the  defendant 
shewed  that  he  took  out  letters  of  administration  apon 
Uie  estate  of  his  intestate  at  May  term,  1842,  of  Craven 
County  Court,  and  also  proved  that  within  two  months 
thereafter,  he  caused  an  advertisement  for  the  creditors 
to  present  their  claims  for  payment  to  be  posted  up  at  the 
door  of  the  Court  House  of  Craven  County,  also  at  (ho 
County  wharf  in  Newbern.  Copies  of  these  advertise- 
ments, properly  proved,  were  produced  to  the  Court,  held 
for  the  County  of  Craven,  at  its  August  Sessions,  1842, 
and  ordered  to  be  filed.  He  then  offered  in  evidence,  the 
copy  of  another  advertisement,  similar  to  the  other  two, 
upon  which  was  the  affidavit  of  one  Green,  made  at  the 
November  term,  184^,  of  Craven  County  Court,  and  which 
had  been  ordered  by  the  County  Court  to  be  filed  with 
the  records.  This  latter  evidence  was  ruled  out  by  the 
Court.  The  defendant  then  offered  to  prove  by  one 
Stephenson,  that  he  had  seen  an  advertisement,  signed 
by  the  administrator  of  John  Patrick,  notifying  the  credi- 
tors to  present  their  claims,  but  in  what  year  or  month 
he  could  not  tell.  This  testimony  was  rejected.  For  the 
purpose  of  refreshing  the  memory  of  Stephenson  as  to  the 
time,  the  defendant  proposed,  that  he  should  look  at  the 
copy,  certified  by  Green  ;  this  the  Court  refused. 

The  cause  had  been  referred  to  James  G.  Stanly,  who 
made  a  report,  which,  not  being  excepted  to  by  either 
party,  had  been  confirmed  by  the  Court.  The  commis- 
sioner, in  stating  the  debit  and  credit  side  of  the  admin- 
istrator's account,  strikes  a  balance  of  9^30,  as  the  a- 
mount  of  assets  in  the  defendants  hand.  He  goes  on 
however,  and  states  that  the  defendant  claims  to  retain 
that  balance,  to  satisfiy  the  following  sums  &c.,  the  3rd 
of  August  1S44— namely,  at  •'  May  Term  1848,  of  Green 
County  Court,  by  J.  M.  Patrick,  by  his  guardian  Willis 
Dixon,  judgment  jtiaiK^o  against  Ed.  Patrick,  admV.  of 
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John  Patrick,  •1281  88  l-^.**  The  defendant's  counsel 
contended,  that  by  the  commissioner's  account  and  re- 
port, the  defendant  had  fully  administered,  and  that  the 
balance  of  the  assets,  as  stated  in  the  body  of  the  account 
was  subject  to  the  payment  of  the  judgment  quando  a- 
gainst  him,  in  preference  to  the  plaintiff's  demand,  and 
requested  the  Court  so  to  charge  the  jury.  The  Court 
iostructed  the  jury,  that  it  appeared  from  the  report,  that 
there  was  a  balance  of  assets  in  the  hands  of  the  defen- 
dant sufllcient  to  satisfy  the  plaintiff 's  demand:  that  it 
was  incumbent  on  the  defendant  to  show  the  existence 
of  the  judgment  quando^  by  producing  a  copy  of  the  re* 
cord,  and  as  he  bad  failed  to  do  so,  they  might  find  for  th^ 
plaintiff  if  he  had  established  his  claim  to  their  nnXph 
faction. 

There  was  a  verdict  for  the  plaintiff  and  from  the  jiidg* 
roent  on  that  verdict,  the  defendant  appealed. 

No  counsel  for  the  plaintiff. 
/.  IL  Bryan,  for  the  defendant. 

Nasu,  J.  The  16th  Sec  of  the  46th  Chap.  Rev.  Stat 
requires  executors  and  administrators,  within  two  OKmtbff 
after  their  qualification,  to  advertise  creditors  to  bring  in 
their  claims,  within  the  time  prescribed  by  law,  and  re« 
qoires  that  the  advertisement  shall  be  made  at  the  Court 
House  door  and  other  public  places.  The  17th  section 
provides  the  manner,  in  which  the  evidence,  to  prove  the 
fact,  may  be  perpetuated.  The  defendant  in  this  casf 
proved  the  advertisement  at  the  Court  House  door  and 
fMie  pobtie  place — and  the  evidence  to  show  it  bad  been 
made  at  a  second  was  insufficient  under  the  Act.  Th^ 
notice,  certified  by  Green,  was  not  filed  in  the  office  ^t 
August  term  of  the  Court,  which  was  the  term  next  sac* 
ceeding  the  qualifying  of  the  defendant,  as  required  b/ 
the  Act,  but  at  the  November  term  succeeding.    Neith^, 
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as  far  as  the  case  discloses,  did  the  affidavit  of  the  wit- 
ness Green,  on  the  notice,  show  at  what  time  he  saw  it 
posted  up  nor  where.  The  testimony  of  Mr.  Stephenson 
was  equally  uncertain  as  to  time ;  the  nearest  he  could 
come  to  it  was,  that  he  saw  the  advertisement  posted  up 
at  his  house,  which  was  a  public  place  within  the  Coun- 
ty, within  six  or  twelve  months  after  the  death  of  the  in- 
testate. The  defendant  failed  to  show  a  compliance  with 
the  requisitions  of  the  Act,  and  was  thrown  back  upon 
his  right  to  prove  the  fact  in  some  other  way.  The  Court 
committed  no  error  in  rejecting  the  evidence  he  did  offer. 
The  provision  in  the  17th  section  is  obviously  made  for 
the  ease  and  security  of  the  administrator,  and  a  strict 
performance  ought  to  be  and  has  been  required  of  him. 
McLin  T.  McNamaru,  2  Dev.  &  Bat.  £q.  82. 

For  the  purpose  of  refreshing  the  memory  of  the  wit- 
ness Stephenson,  the  defendant  proposed  to  show  him  the 
notice  certified  by  Green,  which  was  refused  by  the  Court. 
If  the  Court  erred  in  rejecting  the  testimony,  we  cannot 
reverse  the  judgment  for  that  reason,  as  the  ease  does 
not  set  forth  the  notice,  so  as  to  enable  us  to  see,  that  its 
contents  were  such  as  were  calculated  to  have  the  effect 
proposed.  It  was  not  suggested  to  the  Court,  in  what 
way  the  notice  could  refresh  the  memory  of  the  witness, 
as  to  the  time  he  saw  the  notice  which  be  speaks  of,  nor 
can  we  perceive  its  relation  to  it.  Burrough  v.  Martint 
2  Camp.  112. 

In  the  progress  of  the  trial,  a  reference  was  made  by 
the  parties  to  Mr.  James  Stanly,  to  take  an  account  of 
the  defendant's  administration  of  the  assets  of  the  intes- 
tate. The  commissioner  made  his  report,  which  was 
confirmed  by  the  Court,  neither  party  having  made  any 
exception.  The  referee,  after  stating  the  receipts  and 
disbursements  of  the  defendant,  reports  that  there  were 
assets  in  his  hands  to  the  amount  of  8930  31,  a  sum 
more  than  sufficient  to  satisfy  the  plaintiff's  debt.    But 
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he  goes  on  and  states  that  the  defendant  claims  to  retain 
that  balance  to  pay  certain  sums  due  to  him  from  his  intes- 
tate, and  to  pay  an  unsatisfied  judgment  quando  render* 
ed  against  him  as  administrator  of  Ed.  Patrick  at  May 
Term  1813,  of  Greene  County  Court,  at  the  instance  of 
John  M.  Patrick,  by  his  guardian  Willis  Dixon  for  the 
sum  of  1281  BSi.    The  defendant's  counsel  requested  the 
Court  to  charge  the  jury,  as  set  forth  in  the  case,  that  the 
defendant  had  a  right  to  retain  the  amount  reported  as  in 
hi5  hands  to  pay  the  quando  judgment*    This  was  refu- 
sed upon  the  ground,  that  the  defendant  had  not  produced 
the  record  of  the  judgment    In  this,  we  are  of  opiniont 
his  Honor  erred.     The  reference  to  Mr.  Stanly  was  not 
a  matter  of  right  belonging  to  either  of  the  parties,  the 
action  not  being  on  the  administrator's  bond,  but  was 
made  by  them,  as  a  satisfactory  and  expeditions  mode  of 
ascertaining  the  state  of  the  assets. 

We  are  of  opinion,  that  as  the  plaintiff  used  the  report 
to  charge  the  defendant,  the  latter  was  entitled  to  use  it 
to  his  discharge,  and  that  his  Honor  erred  in  refusing  the 
instructions  prayed  for.  The  plaintiff  gave  no  other  ev« 
idence  of  Hssets,  and  the  question  turned  upon  the  con- 
struction of  the  Report.  That  we  understand  clearly*  to 
find  out — standing  demands,  preferable  to  the  plaintiff's 
to  a  greater  amount  than  the  balance  of  0930  31.  For  he 
refers  to  certain  depositions  and  records,  establishing  cer* 
tain  demands  to  the  amount  of  $837  81  i  against  the  es- 
tate in  favor  of  the  defendant. 

Per  Curiam.  Judgment  reversed  and  a  venire  de  novo 
ordered. 
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An  iodietMfeDt  will  lie  under  our  Stfttola  for  feloniously  taking  and  carryiuf 
•way  a  runaway  ulavti  **wUh  intent  to  diipoae  of  him  to  another,"  &e. 

.  eren  Iboufh  the  taker  did  not  know  who  waa  the  owner  of  the  atave. 

The  ponemon  of  a  stolen  thing  is  evidence  to  some  eztenti  against  the  pea- 
aeasor»  of  a  taking  by  him.  Ordinarily,  it  is  stronger  or  weaker,  in  proper- 
tk>n  to  the  period  intervening  between  the  stealing  and  the  6oding  in  poa- 
■btsfan  of  the  accused ;  and,  after  the  lapse  of  a  considerable  time,  befere 
a  possession  is  shewn  in  the  aecnsed,  the  law  does  not  infer  bis  guilt,  bnt 
leaves  that  question  to  the  jury  under  a  consideration  of  all  the  circum- 
atancea 

Where  there  were  different  counts  iu  a  bill  of  indictment,  one  charging  a 
fifting  by  th^  prisoner  with  violence,  and  another  by  seduction,  and  each  ef 
jtfwn  also  charging  a  eonveying  away,  with  the  intents  required  by  the 
Statute,  the  jury  are  not  bound  to  find  in  which  way  the  taking  was  had, 
but  the  Terdict  might  be  general,  though  there  were  other  defective  counts. 

An  indletmeht,  in  a  case  under  our  Statute,  for  the  abduction  of  negroes^ 
wbksh  lihilrgee  that  the  defendant  "'by  violence,  feloniously  took,"  is  as 
good  at  if  it  had  areired  that  the  defendant  "feloniously  by  violence  teoki" 

40. 

In  an  indictment  relating  to  the  larceny  or  abduction  of  a  slave,  in  describing 
him  as  fhe  property  of  A.  B.,  you  may  use  ind  iflTerently  the  phrases,  <*then 
\iA  tbei^  being  the  property  or  of  the  proper  goods  and  chattels  of  A.  B ," 
Jte.,or  and  "the  property  of  A.  B.,"  after  laying  the  value,  4*0.  of  the 
alaTe. 

la  an  iadictaient  foreiealiag»  dte.  a  elave,  under  our  Statute,  the  words  *'with 
an  intent  to  sell  and  dispose  of  the  said  slave"  are  sufficient. 

The  eases  of  Heii,  3  Hay.  105 ;  Davis,  2  Law  Rep.  291 ;  Jernigan,  N.  C. 
Teim  Rep.  44 ;  Roper,  3  Dot.  473 ;  Hardin,  2  Dev.  &  Bat.  402  ;  Sparrow, 
M.  C.  Term  Rep.  93,  and  Harvey,  2  Dev.  &  Bat  390,  cited  and  approred. 

Appeal  from  the  Superior  Court  of  Law  of  Sampson 
County,  at  the  Fall  Term,  1848,  his  Honor  Judge  Peak- 
son  presiding. 
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The  prisoner  was  indicted  in  eleven  counts.    The  first 
charged,  that  he,  *'a  certain  male  slave  named  Jim,  of 
the  value  of  ten  dollars,  and  the  property  of  Wm.  D. 
Cobb,  felonionlr  did  steal,  take,  and  carr}^  away,  contrary 
to  the  form  of  the  statute"  4*c.    Another  count  charged 
that  he  **did  by  sed action,  feloniously  take  and  carry  away^ 
a  certain  male  slave  named  Jim,  of  the  value  often  del* 
lars,  and  the  property  of  William  D.  Cobb,  with  an  in- 
tention to  sell  or  dispose  of  said  slave  Jim  to  another,  con* 
trary  to  the  form,''  &c.     Another  count  charged  that  ho 
^'did  by  violence  feloniously  take  and  carry  away  a  cer* 
tain  male  slave  named  Jim,  of  the  valae  of  ten  dollars, 
and  the  property  of  William  D.  Cobb,  with  an  intention 
to  sell  or  dispose  of  said  slave  Jim  to  another,  country,'' 
&c*    The  other  eight  counts  alleged  a  taking  of  the  ne* 
gro  by  violence,  or  by  seduction,  respectively,  with  an  in- 
tent to  sell,  or  to  appropriate  to  the  prisoner's  own  use* 
without  charging  a  conveying  away ;  or  alleged  a  con- 
veying away  by  violence  or  by  seduction,  respectively, 
with  an  intent  to  sell  or  to  appropriate,  without  charging 
a  taking. 

On  the  trial  there  was  evidence,  that  on  the  3rd  day  of 

April,  1848,  the  slave  ran  away  from  the  owner,  Cobbf 

who  lived  in  Wayne  County,  about  nine  miles  from  Gcrfds- 

boro',  where  the  prisoner  lived,  and  there  was  a  depot  of 

the  Wilmington  rail  road  :  that  about  ten  o'clock  on  the 

25rd  of  Aprils  (as  stated  in  the  exception,)  the  prisoner 

took  passage  to  Wilmington  and  entered  one  of  the  earst 

and  two  negro  men  also  entered  another  car,  in  which 

negroes  were  generally  transported,  and  after  going  about 

two  miles  the  prisoner  paid  his  own  fare  and  that  of  the  two 

negroes  to  Wilmington,  and  they  proceeded  to  that  place 

in  the  train  :  that  about  10  o'clock  of  the  fiSrd  of  April* 

just  after  the  cars  arrived  from  Goldsboro',  the  prisoner, 

who  was  then  unknown  to  the  collector  of  the  Port,  took 

passage  on  board  a  steamer,  belonging  to  the  line,  to 
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Charleston  for  himself  and  two  negro  men,  and  signed  a 
manifest,  describing  them*  in  the  name  of  ** John  William- 
son:" that  in  dae  course  the  steamer  would  arrive  at 
Charleston  in  time  for  a  passenger  to  reach  Hamburg  on 
the  rail  road  from  Charleston  to  that  place  in  the  night 
of  the  24th  of  April :  and  t^at  on  the  25th  of  April,  1848, 
the  prisoner  sold  the  negro  Jim  and  another  negro  to  one 
Trowbridge  in  Hamburg,  the  prisoner  then  calling  him- 
self "John  Smith  :"  and  that  in  October  following,  sus- 
pecting that  the  negroes  had  been  improperly  carried 
away,  Trowbridge  brought  them  back  to  Wayne,  and 
Cobb  claimed  Jim  as  his  and  ho  was  identified  by  others. 
The  prisoner  called  several  witnesses  to  establish  an 
alibif  and  their  evidence  was  left  to  the  jury  on  the  point* 
The  counsel  on  the  part  of  the  State  contended  :  that 
if  the  jury  should  believe  that  the  slavo  was  in  the  pos« 
session  of  the  prisoner  twenty  days  after  he  ranaway, 
then,  in  the  absence  of  evidence  to  rebut  it,  the  law  raised 
.a  presumption,  that  the  prisoner  had  stolen  him  or  felon- 
iously taken  him  by  violence  or  seduction. 

The  counsel  for  the  prisoner,  on  the  other  hand,  insisted, 
that,  as  the  slave  had  runaway,  the  owner  had  lost  his  pos- 
session ;  and,  that^  as  lost  property,  he  could  not  be  stolen, 
especially  if  the  prisoner  did  not  know  the  owner :  and 
there  was  no  evidence  that  he  did  know  the  owner,  or 
even  that  the  negro  wad  a  slave. 

The  prisoner's  counsel  further  insisted,  that  the  pri- 
soner's conveying  away  the  slave  from  this  State  and 
selling  him  would  not  authorise  his  conviction,  but  that 
he  must  also  have  taken  him  feloniously ;  and  that  there 
was  no  evidence  from  which  the  jury  could  infer  that 
the  slave  was  stolen  or  was  taken  by  violence  or  seduc- 
tion by  the  prisoner  from  the  possession  of  the  owner ; 
and,  even  admitting  a  runaway  slave  to  be  in  the  posses- 
sion of  the  owner  for  the  purposes  of  this  indictment,  yet 
thati  for  aught  in  the  evidence,  the  slave  might  have 
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been  and  probably  was  stolen  or  taken  by  some  other 
person  and  delivered  to  the  prisoner  at  Goldsboro':  and 
that  in  such  a  case  the  prisoner  could  not  be  convicted, 
because  the  jury  ought  not  to  be  allowed  to  guess  how 
the  fact  was. 

The  Court  instructed  the  jury,  that  to  raise  a  presump* 
tion,  that  the  possessor  of  stolen  property  had  stolen  it, 
the  possession  must  be  so  recent  after  the  theft,  that 
the  possessor  could  not  have  well  come  by  it  unless  he 
had  stolen  it  himself:  and  that,  when  the  property  was 
a  negro  man,  who  had  runaway  twenty  days  before  the 
possessor  was  first  seen  in  possession,  the  time  was  too 
long  for  the  Court  to  lay  it  down  as  a  rule  of  law,  that 
the  possessor  was  to  be  presumed  to  have  been  the  taker  ; 
and  in  such  case  it  was  to  be  passed  on  by  the  jury,  as 
an  open  question  of  fact,  upon  the  evidence. 

The  Court  further  instructed  the  jnrj',  that,  to  justify  a 
conviction  of  the  prisoner,  they  must  find  both  a  taking 
of  the  slave  by  him  from  the  owner  and  also  a  conveying 
away :  for  the  two  acts  must  concur  in  order  to  constitute 
the  offence :  that  in  this  case  the  color  of  the  negro  raised 
a  presumption  to  every  one  that  he  was  a  slave  ;  and 
that  stealing,  or  taking  him  by  violence  or  seduction  and 
conveying  him  away,  with  intent  to  sell  or  dispose  of  him, 
was  a  felony  within  the  statute,  though  the  negro  was  a 
runaway  at  the  time  and  the  prisoner  did  not  know  the 
owner :  And  that  it  was  for  the  jury  to  determine  upon 
the  evidence,  whether  the  prisoner  did  in  fact  steal  or  take 
the  slave  by  violence  or  seduction  and  convey  him  with 
the  intents  charged  :  And  that  if  the  prisoner  met  with 
the  slave  while  he  was  runaway  and  then  took  him  by 
violence,  or  seduced  him  to  go  with  him  with  the  intent 
supposed,  that  would  be  a  taking  within  the  Act :  And 
that,  if  the  prisoner  holding  himself  out  as  the  owner  or 
as  the  person  having  the  charge  of  the  negro,  caused  him 
to  get  into  the  cars  and  paid  his  fare  and  thereby  enabled 
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him  to  pass  along  the  rail  road*  that  would  be  a  convey- 
ing within  the  Act,  although  the  prisoner  was  in  one  car 
and  the  negro  in  another.  And  the  Court  further  ia- 
fttructed  the  jury,  in  reference  to  the  manner  in  which 
the  prisoner  might  have  come  into  possession  of  the  slave, 
that,  if  the  prisoner  had  an  accomplice,  who  stole  or  took 
the  negro  and  brought  him  to  the  prisoner,  and  the  pri« 
spner's  part  was  then  to  convey  him  away  and  sell  him, 
there  would  not  be  a  stealing  by  the  prisoner,  nor  a  tak* 
ing  within  the  statute.  But  that  if  the  prisoner  got  aomo 
agent  to  carry  messages  to  the  slave,  as  a  go  between, 
and  in  that  manner  seduced  the  slave  to  come  to  him  at 
Goldsborough,  and  get  into  the  cars^  the  agent  or  go-be* 
tween  not  having  taken  possession  or  any  control  over 
the  slave,  then  that  would  be  a  taking  by  theprisoner : 
And  that  it  was  for  the  jury  to  decide  from  all  the  evi* 
dence,  whether  the  prisoner  himself  took  the  slave  or  se- 
duced him  by  messages  sent  by  an  agent  to  come  to  him 
and  then  took  bim,  or  whether  the  slave  was  taken  by 
another  person  and  delivered  to  the  prisoner :  and  that  if 
they  were  not  satisfied  either  as  to  the  taking  of  the  slave 
by  the  prisoner  in  the  modes  mentioned  or  the  conveying 
away  by  him,  with  the  intents  charged,  they  ought  to 
find  the  prisoner  not  guilty.  But  if  the  jury  should  find 
such  taking  and  conveying  by  the  prisoner,  inasmuch  as 
there  were  counts  in  the  indictment  to  meet  the  difierent 
aspects  of  the  case,  it  was  unnecessary  for  the  jury  to 
decide  in  which  particular  way  it  was  eflected. 

The  prisoner  was  convicted  and  after  sentence  be  ap- 
pealed to  this  Court. 

AUomey  General^  for  the  State. 

W.  H.  Hat/wood  and  Meares^  for  the  prisoner. 

RuFFiN,  C.  J.    Under  the  instructions  it  is  to  be  assumed, 
that  the  prisoner  did  not  know  the  negro  belonged  to  Cobb, 
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though  we  think  it  might  well  have  been  left  to  the  jaryt 
that  he  did.    The  residence  of  those  persons  within  nine 
miles  of  each  other  in  the  same  County,  that  of  the  pri* 
soner  being  at  a  very  public  place,  and  the  extreme  pro* 
bability  that  the  prisoner,  if  before  ignorant,  would  en« 
quire  and  learn  from  the  negro,  who  his  owner  was,  and 
where  he  lived,  in  order  to  shape  his  course  so  as  to  avoid 
him,  would  seem  to  a£ford  a  fair  presumption,  that  the 
prisoner  had  information  in  whom  the  property  was.    It 
is,  however,  now  to  be  taken  otherwise  ;  and  then  the 
question  is,  whether  a  slave,  under  those  circumstances, 
can  be  the  subject  of  lareeny.  .  The  Attorney  General 
argued,  indeed,  that,   if  that   be  not  so,  yet  under  the 
statute  the  offence  of  taking  by  violence  or  seduction 
and  conveying   away,  with  the  intents  mentioned,  is 
constituted  without  any  reference  to  the  condition  of  the 
slave,  as  being  in  the  owner's  actual  possession  or  a  runa- 
way at  the  time.    But  the  Act  applies  the  words  ^'steal'* 
and  '*by  violence  or  seduction  take  and  carry  away**  to 
the  same  sabject,  namely,  ''a  slave,  the  property  of  ano- 
ther ;"  and  therefore  if  a  runaway  slave  be  not  the  pro« 
perty  of  another,  so  as  to  be  the  subject  of  stealing,  we 
suppose  he  cannot  be  deemed  his  property,  so  as  to  be 
the  subject  of  a  taking  by  violence  or  seduction.    This 
point  has  not  been  distinctly  presented  before,  so  as  to  bo 
directly  decided.    But  it  is  by  no  means  new,  and  has 
been  involved  to  some  extent  in  other  cases,  so  as  to  elicit 
opinions  on  it.    It  seems  to  us,  when  it  was  held  in  Halts 
case,  2  Hay.  105,  that  a  moral  and  intelligent  being  was 
the  subject  of  larceny,  because  he  was  a  slave,  and  in 
the  cases  of  Davis^  2  Law  Rep.  2S1,  and  ofJemtgan,  N. 
C.  T.  R.  44,  that  when  the  owner  was  known,  a  runaway 
slave  was  also  the  subject  of  larceny,  that  it  was  virtually 
decided,  that  every  taking  and  conveying  away  a  slave 
catua  lucrif  and  clam  and  secrete^  constitutes  a  larceny* 
Chief  Justice  Taylor  strongly  puts  it  in  his  report  of  the 

19 
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argument  of  the  Attorney  General  in  JernigarCs  case,  that 
the  reason  given  by  Hawkins,  why  it  is  not  larceny  to 
take  lost  goods,  namely,  because  the  party  it  not  much 
aggrieved,  when  nothing  is  taken  bat  what  he  had  lost 
before,  does  not  apply  to  a  runaway  negro  ;  because  the 
owner  is  much  aggrieved  when,  after  his  slave  has  runa- 
way, his  chance  of  regaining  him  is  lessened,  and  perhaps 
destroyed  by  his  asportation.    He  adds  the  forcible  gen* 
eral  remark,  that  whenever  the  principles  of  the  criminal 
law  are  applied  to  a  species  of  property  unknown  to  the 
people,  who  instituted  that  law,  it  is  absolutely  necessary 
to  consider  the  reason  and  spirit  of  the  law,  and  so  inter* 
pret  it  that  slaves  may  be  effectually  protected ;  and  that 
it  was  evident,  that  an  adherence  to  the  letter  of  the 
law,  without  regard  to  its  spirit,  would  leave  slave  pro- 
perty unprotected,  as  the  common   law  knew  no  sacb 
property.    Upon  reasoning  of  that  kind,  the  Courts  came 
to  the  resolutions  in  the  cases  cited ;  and  the  same  reap 
soning  reaches  the  present  question-     For,  when  it  is  en* 
quired,  whether  a  runaway  slave  can   be   stoleUt  if  the 
owner  be  not  known,  it  is  implied  ^hat  the  taker  knew 
the  negro  to  be  the  slave  of  some  one  and  that  the  taking 
was  causa  lucri.    Admitting  those  points,  the  necessity 
for  securing  the  rights  of  ownership  in  negroes  impera- 
tively requires,  that  such  a  taking  of  a  runaway  should 
be  held  to  be   larceny,  and  the  impossibility  of  holding 
that  a  human  being  has  any  just  similitude  to  an  inani- 
mate chattel  that  is  lost,  or  to  a  brute  that  has  strayed 
from  its  pasture,  prevents  an  exception  founded  merely 
on  the  want  of  knowledge  in  the  taker,  who,  in  particular, 
was  the  owner  of  the  slave.    This  subject  was  Incidental- 
ly under  consideration  in  Roper's  case,  3  Dev.  4739  ftnd 
Chief  Justice  Henderson  expressed  himself  pointedly  in 
terms,  which  cover  the   whole   ground.     He  said,  that 
runaway  slaves  do  not  fall  within  the  description  of  lost 
property ;  for,  from  their  nature,  being  intelligent  beings, 
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they  are  incapable  of  becoming  estrays,  in  the  legal  meaa- 
ing  of  the  word,  and  in  their  ranaway  state  they  more 
closely  resemble  that  class  of  lost  property,  than   any 
other.    The  same  idea  pervades  the  statutes  regulating 
the  arrest  and  disposition  of  runaway  negroes  and  the 
punishments  for  harboring  them.    For  it  is  not^only  in- 
dictable to  entice  or  persuade  a  slave  to  absent  himself 
from  the  service  of  the  owner — in  which  case  a  knowl- 
edge of  the  owner  is  implied — but  also  to  harbor  or  main- 
tain, under  any  pretence  whate ver»  "any  runaway  slave/' 
thus  clearly  placing  the  latter  crime  upon  the  state  of 
slavery  merely  of  the  negro,  without  regard  to  the  party's 
knowledge  of  the  ownership.    In  an  indictment  or  decia* 
ration  for  harboring  a  runaway,  a  scienter  of  the  owner- 
ship is  never  laid,  but  only  that  the  negro  was  a  runaway 
tlavev  the  property  ot  some  other  person.    For  it  is  alikp 
unlawful  to  harbor  such  a  slave,  whether  the  owner  be 
known  or  not.    Indeed,  it  is  incorrect  to  say,  that,  for  any 
rights  or  powers  over  the  slave  by  one  who  takes  him,  a 
ranaway  is  without  a  known  owner.    For  the  statutes 
require  that  the  ranaway  shall,  when  taken  up,  be  com- 
mitted to  jail,  and  if  an  owner  do  not  appear  in  a  pre- 
scribed time  the  slave  is  to  be  sold  for  public  uses ;  so 
that  the  public,  if  no  one  else,  may  be  regarded  as  the 
owner.     At  all  events,  the  taker  up  can,  under  no  possi- 
ble circumstances,  rightfully  keep  the  possession  of  a 
runaway  slave  longer  than  is  requisite  to  convey  him  to 
prison,  or  gain  a  property  of  the  most  special  kind  in  him» 
bot  is  at  most  entitled  only  to  a  reward  for  taking  UQ. 
This  is  a  remarkable  feature  in  the  oonditi'm  of  a  runa- 
way slave,  which  distinguishes  it  from  that  of  lost  goods 
or  stray  beauts ;  for  in  these  last  the  finder  gets  the  pro- 
perty until  the  owner  appears,  and  therefore  the  idea  of 
larceny  by  using  the  property  in  any  manner  is  repelled. 
Bnt  that  wholly  fails  in  the  case  of  a  ranaway  slave,  as 
the  person,  who  takes  him,  most  know  that  he  has  no  in* 
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terest  in  the  slave,  and  that,  as  against  Iiim,  the  public 
tit  all  events  has  the  right,  and  that  it  is  his  duty  to  pro* 
vide  for  the  proper  disposition  of  the  slave,  and  not  eon* 
▼ert  him  to  his  own  nse.  Therefore,  in  such  a  case,  the 
appropriation  of  the  slave  in  the  manner  and  under  the 
circumstances,  which  usually  indicate  a  felonious  inten- 
tion, is  as  criminal  as  if  the  slave  had  not  been  runaway. 
Hence  we  believe  the  understanding  is  almost  universal, 
in  every  class  of  the  communit}%  that  slaves  cannot  be 
reckoned  among  lost  things,  and  that  a  runaway  is,  there- 
iord,  as  much  a  subject  of  larceny,  as  any  other  slave  ; 
and  the  Court  so  holds. 

It  was  further  argued,  that  supposing  (he  slave  the  sub- 
ject of  larceny  or  of  a  taking  under  the  statute,  there 
were  other  objections  to  the  conviction.  It  was  suid  first 
that  the  Court  ought  not  only  to  have  refused  the  in* 
struction  asked  for  the  State,  but  ought  to  have  given  an 
Instrnction,  that  a  possession  twenty  days  after  the  ne- 
gro ran  away  was  no  evidence  of  a  taking  by  the  pris- 
oner. The  argument  is  fully  answered  by  the  fact,  that 
no  such  instruction  was  requested,  and  the  Court  was  not 
obliged  ex  dehitojustitiae  to  give  it  But,  in  truth,  it  ought 
not  to  have  been  given.  For  the  possession  of  a  stolen 
thing  is  evidence,  to  some  extent,  against  the  possessor  of 
a  taking  by  him.  Ordinarily,  indeed,  it  is  stronger  or 
weaker  in  proportion  to  the  period  intervening  between 
the  stealing  and  the  finding  in  the  possession  of  the  ac^ 
cused ;  and  after  the  lapse  of  a  considerable  time  before 
a  possession  is  shown  in  the  accused,  the  law  infers  not 
his  guilt,  but  leaves  that  question  to  the  jury  under  a 
consideration  of  all  the  circumstances.  But  in  the  case 
of  a  runaway  slave,  the  possession  can  be  called  neither 
recent  nor  remote ;  because,  although  the  negro  may 
have  been  long  runaway,  it  does  not  appear  when  he 
was  taken  by  the  prisoner,  or  any  one  else  ;  and  there* 
fore  the  jury  must  judge  from  the  attendant  circumstan* 


DECEMBER   TERM.  1848/  14» 


State  o.  WiiUauM. 


M8»  eoapled  with  a  poueasioa  of  the  prisoner,  and  the 
fact*  that  a  possossion  is  shewn  in  no  one  else,  when  the 
slave  was  taken  and  by  whom.    In  this  ease  the  negro 
was  never  seen  from  the  time  he  ran  away,  until  the 
night  he  was  pat  into  a  ear  by  the  prisoner  for  trans* 
portation  to  a  distant  plaoe*  to  whioh  he  was  earried  with 
all  speed  by  the  prisoner,  who  there  under  a  false  name 
sold  him.    Considering  the  subject  to  be  an  intelligent 
being,  from  whom  such  information  might  be  obtained 
as  would  lead  to  the  obtaining  of  competent  evidence  of 
a  prisoner's  taking  by  some  one  else,  if^the  fact  were  so, 
and  that  no  such  evidence  is  produced,  nor  likelihood  of 
the  fact  shewn,  and  considering  the  manner  in  which  the 
prisoner  proceeded  on  his  journey  and  in  the  sale,  this  is 
not  only  not  a  case  in  which  there  was  no  evidence  of  a 
taking  by  the  prisoner,  but  it  is  one  in  which  there  is  no 
evidence  of  a  taking  by  any  other  person  and  a  high 
probability  of  a  taking  by  the  prisoner.    In  all  cases  of 
presumption  from  possession  and  time  much  often  de« 
pends  on  other  and  minute  circumstances.    We  think 
therefore,  that  the  position  taken  at  the  bar  cannot  be 
maintained,  that  there  could  not  be  a  conviction  with- 
out distinct  evidence  of  the  taking  by  the  prisoner  him* 
self,  inasmuch  as   the  taking   might    have    been    by 
some  one,  who  delivered  the  negro  to  the  prisoner.    If 
that  were  true,  it  would  be  impossible  to  convict  any 
person  of  stealing  a  runaway,  but  upon  the  evidence  of 
an  accomplice ;  for,  being  moral  agents,  they  may  be  se* 
dneed  and  got  into  possession  with  such  privacy,  as  to 
render  it  impracticable  otherwise  to  establish  directly  the 
exaot  time  or  the  precise  means  of  efieoting  it.    The 
Court  went  far  enough  in  ''allowing  the  jury  to  guess,*^ 
without  any  evidence  to  the  point,  that  the  negro  might 
have  been  delivered  to  the  prisoner,  and  so  was  not  taken 
by  him  ;  and  we  think  the  complaint  on  the  part  of  the 
prisoner  is  entirely  unfounded,  that  the  Court  submitted  to 
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the  jury  the  consideration,  whether  the  prisoner  might 
not  have  prevailed  on  the  negro  to  come  to  him  by  mes« 
sages  through  an  agent.  For,  although  it  be  true,  that 
there  was  no  proof  to  that  point,  and  therefore  it  was  not 
strictly  proper  to  leave  it  to  the  jury,  yet  the  prisoner  has 
no  right  to  complain  of  it,  since  he  was  the  cause  of  it* 
For  there  was  as  little  proof  or  probability,  that  the  pri« 
aoner,  as  he  contended,  had  received  the  negro  from  ano« 
ther  person ;  and  therefore,  when  the  Court,  at  the  in* 
stance  of  the  prisoner,  left  the  enquiry  upon  this  last 
point  to  the  jury,  it  was  not  improper  to  enable  them  to 
distinguish  detween  the  case  of  a  delivery  of  the  negro 
to  the  prisoner  by  one  who  had  taken  and  acquired  full 
dominion  over  him,  and  that,  in  which  the  prisoner  was 
the  first  taker,  though  enabled  to  become  so  by  means  of 
messages  through  a  person — another  slave,  for  example 
~-who  merely  delivered  him,  without  aiming  at  or  ac* 
quiring  any  dpminion  over  the  slave  for  himself.  The 
position  laid  down  to  the  jury  was  correct  in  point  of 
liw,  according  to  Hardin's  case,  2  Dev.  &  Bat.  407,  and 
the  prisoner  had  sustained  no  injury  from  it,  though  there 
was  no  evidence  to  which  it  was  applicable ;  for  it  was 
at  his  own  instance  that  any  thing  was  said  on  the 
ajbject. 

It  was  also  insisted,  that  there  was  error  in  telling  the 
jury  that  it  was  not  necessary  for  them  to  decide  in  which 
particular  way  the  taking  by  the  prisoner  was  efiected» 
inasmuch  as  some  of  the  counts  are  defective.  For,  it 
is  argued,  the  case  is  not  within  the  rule,  that  there  may 
be  judgment  on  an  indictment  containing  defective  counts, 
if  there  be  a  good  one :  because  that  proceeds  on  the 
ground,  that  there  was  evidence  to  authorise  a  conviction 
upon  each  and  all  of  the  counts,  whereas  here  the  jury 
were  told,  it  is  said,  that  they  might  convict  upon  all,  if 
they  thought  the  prisoner  guilty  upon  any  one.  If  that 
be  truCf  there  ought  to  be  a  venire  de  novo,  c(;rtainly  ;  for 
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tinquestionably  the  eight  counts  are  bad,  in  which  a  tak- 
ing withoQt  a  conveying,  and  a  conveying  without  a  tak- 
ing, are  respectively  charged.  But  it  is  clear,  that  the 
supposed  error  was  not  committed  ;  for  the  Court  explicit* 
ly  pat  those  counts  out  of  the  case,  in  the  very  beginning 
of  the  charge,  by  telling  the  jury,  that  the  acts  of  taking 
and  conveying  must  concur  to  authorise  a  conviction. 
The  meaning  evidently  was,  and  the  jury  could  not  have 
raistHken  it,  that  if  they  found  a  taking  of  the  negro  by 
violence  or  by  seduction,  and  also  a  conveying  away,  by 
the  prisoner,  with  the  requisite  intents,  then  it  was  not 
material,  that  they  should  find  in  which  of  the  modes  the 
taking  was  efiected,  but  the  verdict  might  be  general. 
The  instruction  therefore  plainly  applied  only  to  the 
counts  which  charged  the  stealing,  or  the  taking  by  se- 
duction and  conveying  away,  or  the  taking  by  violence 
and  conveying  away ;  all  of  which  are  good.  It  assumed, 
that  the  jury  should  be  satisfied*  that  the  prisoner  was 
I^Qilty  in  one  of  the  modes  well  charged  ;  and,  if  so,  it 
was  manifestly  of  no  consequence,  whether  the  convic- 
tion was  on  any  one  or  all  of  those  counts,  since  Ihe  of- 
fences were  of  the  same  grade  and  the  punishment  the 
same.  The  instruction  might  relieve  the  jury  of  some 
trouble  in  their  investigation,  but  could  work  no  preju* 
dice  to  the  prisoner. 

Some  objections  were  taken  to  the  insufficiency  of  the 
evidence  of  the  identity  of  the  slave  of  Cobb  with  the  ne- 
gro carried  on  the  road,  and  also  the  apparent  discrepan- 
cy in  the  statements  as  to  the  times  of  leaving  Golds* 
borough  and  Wilmington.  But  they  were  points  arising 
upon  the  evidence  and  were  proper  for  the  jury  and  not 
for  this  Court. 

A  motion  has  also  been  mado  here  in  arrest  of  judg- 
.ment,  on  several  grounds.    One  of  them  is,  that  the  in- 
dictment does  not  apply  the  term  ''feloniously'*  to  the  virz 
lence  and  seduction,  as  well  as  to  the  taking.    But  it 
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clearly  does^  for  the  expression*  that  one  ''by  violence 
ieloniously  took,'*  is  the  same  as  that  he  ^Telonionsly  by 
violence  took/'  it  being  impossible,  that  the  thing  can  be 
taken  feloniously  by  violence^  unless  the  violence— the 
means  of  taking — be  felonious. 

m 

Another  is,  that  it  is  not  directly  averred,  that  the  ne- 
gro was  not  the  property  of  Cobb,  as  by  the  words,  **then 
and  there  being  the  property,  or  of  the  proper  goods  and 
chattels  of,"  &c.  but  only  adds  the  averment  after  lay* 
ing  the  value,  "and  the  property  of,"  &c.  Bat  both  forms 
of  expression  have  the  same  meaning,  and  they  are  used 
indififerently,  This  indictment  follows  in  this  respect  that 
in  Sparroufs  case,  N.  C.  T.  R.  93 ;  and  that  was  held  good 
on  a  motion  in  arrest. 

A  third  ground  is,  that  the  indictment  is  uncertain  and 
repugnant  in  charging  an  intent  to  "sell  and  dispose  of" 
the  slave,  as  a  disposition  may  be  by  other  means  than 
that  of  a  sale.  But  in  that  respect  the  indictment  is  sus-* 
tained  by  the  precedent  in  Harve^s  case,  2  Dev.  &  Bat. 
390,  and  the  opinion  there  given  on  the  very  point 

Upon  the  whole,  then,  the  Court  sees  no  error  in  the 
record.  Indeed,  we  have  had  no  difficulty  whatever,  but 
on  the  question,  whether  a  runaway  slave  be  the  subject 
of  larceny,  or  within  the  Act  of  1779.  If  the  former,  he 
certainly  is  the  latter.  But  we  own,  that,  were  it  rev  tii- 
i^ra,  we  should  hesitate  to  hold,  that  the  common  law 
could  recognise  such  a  thing  as  the  larceny  of  a  man,  and 
perhaps  feel  bound  to  leave  it  to  the  Legislature  to  nMike 
a  fit  provision  for  the  case.  But  for  upwards  of  half  a 
century  it  has  been  held  by  the  highest  tribunals  to  be 
law  here,  and  has  been  tolerated  and  affirmed  by  the  leg- 
islature as  a  salutary  security  of  a  very  important  portion 
of  the  property  of  the  citizen  ;  and  therefore  the  Courtnow 
feels  bound  to  follow  up  the  principle  thq^  established. 

FsR  Curiam.    Certificate  ordered  to  the  Court  below. 
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T.   BAUGHAM. 

Where  ui  execution  from  a  jaitice  of  the  peace  has  been  levied  on  land  and 
retamed  to  the  County  Courti  where  judgment  is  rendered  fortheplaintiflT, 
be  may  either  have  an  order  of  sale,  under  which  he  ean  only  sell  the  land 
levied  on,  or  be  may  take  an  execution  as  in  other  cases  of  judgments. 

A  special  fieri  faciaa  may  be  added  to  a  venditioni  exponas,  whene7er  a  fi* 
fi^L  itself  may  be  sued  out. 

The  cases  of  Amytti  v.  Baekhome,  3  Murp.  63,  Burke  v.  Elliot t^  4  ltt.95\ 
and  Borden  v.  Smith,  3  Der.  &  Bat.  34,  cited  and  appioTed. 

Appeal  from  the  Superior  Court  of  Law  of  North* 
ampton  County,  at  the  Fall  Term,  1848,  his  Honor  Judge 
Batlet  presiding. 

Both  parties  claim  title  to  the  premises  under  Morris 
Baugham,  who  conveyed  them  to  Jesse  Blanchard,  and 
he  conveyed  to  the  lessor  of  the  plaintiff.  On  the  part  of 
the  defendant,  it  was  alleged,  that  the  deed  to  Blanohaid 
was  made  in  fraud  of  Morris  Baugham's  creditors,  and  the 
defendant  set  up  a  title  under  a  sale  and  conveyance  to 
him  by  the  sheriff.  In  support  of  bis  title,  the  defendant 
gave  in  evidence  the  record  of  a  judgment  before  a  jus- 
tice of  the  peace  against  Baugham,  and  a  fieri  facias 
thereon  levied  on  the  premises,  and  returned  to  the  Coun* 
ty  Court,  and,  after  notice  to  the  debtor,  a  judgment  of 
the  County  Court  affirming  that  of  the  justice  of  the 
peace  for  the  debt  and  costs,  and  a  venditioni  exponas 
thereon  for  the  sale  of  the  premises  levied  on. 

On  that  evidence  the  counsel  for  the  plaintiff  objected, 
that  the  writ  of  venditioni  exponas  was  inoperative,  be- 
cause the  County  Court  had  made  no  order  of  sale  or  any 
special  award  of  the  writ ;  and  of  that  opinion  was  the 
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Court  and  directed  the  jury  to  find  for  the  plaintiff.  There 
was  a  verdict  accordingly,  and  judgment  thereon  ;  and 
the  defendant  appealed. 

B.  F,  Moore^  for  the  plaintiffs. 

Whitaker  and  W*  N.  H.  Smithy  lot  the  defendant. 

RuFF[K»  C.  J.  Under  the  Act  of  1794,  a  venditioni  eX' 
ponas  was  the  only  execution,  that  could  be  issued  from 
the  County  Court  upon  a  levy  of  a  justice's  execution  on 
land  ;  and  that  could  only  be  had  by  the  special  order  of 
the  Court.  If  satisfaction  was  not  obtained  by  the  sale 
of  the  land,  the  plaintiff  was  obliged  to  proceed  again  be- 
fore the  justice  of  the  peace.  That  was  often  a  serious 
inconvenience,  and  to  remedy  it,  the  Act  of  1822  was 
passed  to  require  the  Court,  on  the  application  of  the 
plaintiff,  to  enter  a  judgment  there  for  the  debt  and  costs. 
It  is  then  added,  that,  "if  by  the  sale  of  the  land  levied 
on,  a  sufficient  sum  shall  not  be  produced  to  satisfy  the 
judgment,  the  plaintiff  may  sue  out  execution  from  the 
Court  for  the  residue  in  the  same  way  as  if  the  judgment 
had  been  originally  rendered  by  the  Court."  The  opinion 
held  in  the  Superior  Court  was,  that,  since  that  Act,  iu 
addition  to  a  judgment  for  the  debt  and  costs,  there  must 
still  be  a  special  order  of  sale  to  entitle  the  plaintiff  to  a 
venditioni  exponas.  This  Court  entertains  an  opinion  to 
the  contrary.  No  doubt  the  creditor  may  still  limit  his 
motion  to  an  order  of  sale  ;  and,  if  so,  he  can  have  noth- 
ing but  the  venditioni  exponas.  But  if  he  take  judgment 
in  Court  for  his  debt  and  costs,  then,  ex  vi  termini^  he  may 
have  any  execution,  which  under  like  circumstance  he 
would  be  entitled  to  upon  any  judgment  in  Court,  unless 
the  Act  restrains  him  in  some  respect ;  which,  we  think, 
is  clearly  not  the  case.  What,  then,  is  the  state  of  such 
a  case  7  It  is,  that  the  plaintiff  has  a  general  judgment 
for  his  debt,  with  a  lien  on  the  land  levied  on  for  its  sat« 
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iBfaetion.  The  Legislature  did  not  meao  to  discharge  the 
lien  by  reason  that  the  creditor  took  a  general  judgment 
instead  of  an  order  of  sale ;  and  it  was,  no  doubt,  to  show 
that  such  was  not  the  meaning,  that  the  words  were  added; 
respecting  the  sale  of  the  land  levied  on*  It  is  precisely 
]ike  the  case  of  a  judgment  in  original  attachment ;  upoa 
which  the  words  of  the  Act  of  1777  are,  that  '*if  the  judg« 
ment  shall  not  be  satified  by  the  goods  attached,  the  plain** 
tiflfmay  have  execution  for  the  residue  ;"  and  it  has  al* 
ways  been  held  that  upon  such  a  judgment  the  plaintiiT 
might  either  have  a  venditioni  exponas  or  a  Jieri  faciaSf 
though  if  he  take  the  latter  writ  the  property  attached  is 
discharged.  Amyett  v.  Backhouse^  3  Mur.  63.  It  was  to 
prevent  that  inference  from  the  judgment's  being  general 
in  the  County  Court,  that  the  particular  provision  was 
inserted  in  the  Act  of  1822,*which  has  been  quoted.  But, 
without  such  special  words,  the  just  construction  of  the 
Act  would  have  led  to  the  same  result.  For,  the  Act  is 
remedial  and  therefore  is  to  be  favourably  interpreted ; 
and  why  should  not  the  creditor  be  entitled  upon  such  a 
judgment  to  any  execution,  which  he  would  be  entitled 
to  upon  any  other  judgment,  when  there  is  a  lien  on  par- 
ticular property  7  The  record  shews  the  debt,  and  the 
levy  on  the  land,  just  as  they  appear  when  the  levy  is 
returned  by  the  sheriflfon  fi  fieri  facias ;  and  therefore  a 
venditioni  exponas  may  be  sued  by  the  part}*,  according  to 
the  course  of  the  Court,  without  any  special  award  of  it 
in  the  one  ccLse  as  well  as  in  the  other.  Indeed,  the  case 
is  exactly  that  of  a  judgment  in  attachment.  In  Burie 
V.  Elliot^  4  Ire.  355,  the  judgment  and  execution  were 
like  those  now  before  us,  and  the  Court  said,  that,  upon 
a  judgment  rendered  in  the  County  Court  for  the  debt, 
the  creditor,  at  his  election,  could  have  execution  against 
the  land  levied  on,  or-against  the  person,  or  property  gen* 
erally,  of  the  debtor.  In  Borden  v.  Smith,  3  Dev.  &  Bat. 
34,  it  was  held,  that  a  venditioni  exponas  might  issue  up« 
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mi  8Qch  a  judgment.  It  is  mentioned  further  in  that  case, 
as  if  there  were  some  uncertainty  about  it^  thsLt  a  ^rt 
faeias  clause  might  be  inserted  in  the  vendiiioni  exponas. 
Why  any  hesitation  should  have  been  felt  on  that  point 
we  are  now  at  some  loss  to  say  ;  for  a  special  j!er»/aeuit 
may  be  added  to  a  venditioni  exponas,  whenever  a  fieri 
faeias  itself  may  be  sued  out  That  upon  the  judgment 
in  the  County  Court  the  plaintiff  may  immediately  have 
a  venditioni  exponas^  seems  necessarily  to  result  alike 
from  the  nature  of  the  case  and  the  particular  terms  of 
the  Act  of  18£S. 

Per  Curiam.      Judgment  reversed  and  venire  de  novo. 


kJOHN  C.  RANKIN  &  AL.  va.  THANKFUL  RANKIN  II  AL. 

In  m  inobate  of  nQnenpative  wills  eTery  roqnisition  of  the  Statate  ought  to  be 
faithfully  obMired ;  and  eapecially  the  probate  will  not  be  good  if  the  next 
of  kin  are  not  oited. 

Appeal  from  the  Superior  Court  of  Law  of  Guilford 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge  Pear- 
80K  presiding. 

This  is  an  application  to  call  in  the  probate  of  a  nun- 
cupative will  of  William  Rankin,  who  died  in  September^ 
1829.  leaving  a  widow,  who  is  one  of  the  defendants,  and 
two  daughters,  who  were  infants.  It  was  on  the  22nd  of 
September,  reduced  to  writing  in  this  form  :  *'The  nun« 
cnpative  will  of  William  Rankin,  deceased.    It  was  his 


D^BCEMBER  TERM,  1848.  157 

RankiD  v   R«Dkio. 

will  and  request  that  the  old  plantation  be  sold  and  tbe 
old  wagon  and  still  and  all  tbe  stock  that  his  wife  could 
spare,  to  pay  his  debts ;  and  the  remainder  of  the  proper- 
ty to  be  nt  his  -wife's  disposal ;  and  for  her  (o  get  one  of 
his  or  her  friends  to  assist  her»  or  whom  she  pleases^  He 
mentioned  that  he  was  not  able  to  do^t  himself.  William 
Rankin  related  these  words  on  the  7th  day  of  September, 
1829,  and  died  on  the  17th  of  the  same  month.  Teste — 
Samuel  E.  Donnell,  David  Wilson  " 

At  November  Term  of  the  County  Court  of  1829,  pro* 
bate  was  taken  thereof  in  the  following  form :  "This 
nuncupative  will  of  William  Rankin,  deceased,  was  duly 
proved  in  open  Court  by  the  oaths  of  Samuel  Donnell  and 
David  Wilson,  the  subscribing  witnesses  thereto ;  and 
it  is  ordered  to  be  recorded."  There  was  no  citation  to 
the  children,  nor  any  guardian  appointed  to  defend  their 
interests.  At  the  same  time  administration  with  the  will 
annexed  was,  at  the  request  of  the  widow,  granted  to  ber 
and  John  Rankin,  a  brother  of  the  deceased ;  and  after 
the  payment  of  the  debts,  Mrs.  Rankin  continued  in  pos« 
session  of  the  estate,  consisting  of  eight  slaves,  stock, 
household  furniture,  and  other  things,  claiming  them  as 
her  own  under  her  husband's  will.  Her  daughters  like- 
wise lived  with  her  until  their  marriages,  which  took 
place  while  they  were  respectively  under  age ;  that  is  to 
say,  that  of  one  of  them,  Hannah,  to  John  C.  Rankin,  in 
December,  1838,  and  that  of  the  other,  Nancy,  to  Thomas 
Rankin,  in  December.  1840.  Hannah  bad  four  children 
and  died  in  May  1845 ;  and  Nancy  had  two  children  and 
diedJn  April  1844.  After  the  respective  marriages,  Mrs. 
Rankin  gave  to  each  of  her  daughters  some  slaves  by 
parol  and  put  them  into  the  possession  of  their  husbands. 
But  after  the  deaths  of  the  daughters  diflferences  took 
place  between  that  lady  and  her  sons-in  law,  and  she 
brought  actions  of  detinue  against  them  and  recovered 
the  negroes.    They  then  administered  on  the  estates  of 
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their  respective  wives,  and  institated  the  present  pro* 
ceeding  in  August,  1846. 

The  allegation  impeaches  the  probate  of  the  will,  npoa 
the  ground,  that  there  was  no  process  to  call  in  the  chiU 
dren  to  contest  it,  nor  were  they  otherwise  parties  to  the 
pi*oceeding  or  privy  thereto,  and  also  because  it  does  not 
appear  in  the  probate,  that[the  will  was  made  under  such 
circumstances  as  the  law  requires  to  make  it  valid,  and* 
particularly,  that  the  witnesses  were  specially  required 
to  bear  witness  thereto  by  the  testator  himself.  Further- 
more, the  allegation  impeaches  the  will  itself,  because 
the  witnesses  were  not  in  fact  thus  specially  required  to 
bear  witness  to  the  will  by  the  testator. 

Mrs.  Rankin  and  John  Uankin  put  in  a  responsive  alle- 
gation, and  therein  admit,  that  the  probate  took  place 
without  process  sued  oat  to  bring  in  the  children  or  their 
being  otherwise  actually  before  the  Court.    But  Mrs. 
Rankin  states  in  fact  the  daughter  Hannah,  then  14  years 
old,  was  present  when  the  will  was  made  and  knew  its 
provisions ;  and  that  she  and  Nancy,  then  7  or  8  years 
old,  knew,  when  she  went  to  Court  to  have  the   will 
proved,  and  were  immediately  informed  that  it  had  been 
proved,  and  that  they  both  acquiesced  in  it  during  their 
lives,  and,  particularly  that  Hannah  did,  notwithstanding 
repeated  efforts  of  her  husband  to  render  her  dissatisfied, 
and  notwithstanding  the  peace  of  her  life  was  disturbed 
by  his  importunities  to  her  to  fall  out  with  her  mother  and 
set  up  a  claim  to  the  property  given  to  her  by  the  will. 
Mrs.  Rankin  states,  that  the  will  was  made  by  her  hus- 
band at  his  own  house,  in  his  last  sickness,   and  in  the 
presence  of  herself,  her  daughter  Hannah,  David  Wilson, 
Samuel  E.  Donnell,  and  the  wife  of  Donnell ;  and  that 
the  testator  called  all  of  them  to  his  bed  side  and  said, 
*'I  want  you  all  to  take  notice  of  what  1  say,  and  bear 
witness  that  this  is  my  will."    And  both  she  and  John 
Rankin  state,  that  the  witnesses  Donnell  and  Wilson,  both, 
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deposed  to  the  Conrf,  when  the  will  was  ofiered  for  pro- 
bate*  that  the  deceased  did  thus  call  on  them  and  the 
other  persons  to  take  notice  as  above  set  forth.  Mrs. 
Rankin  furthermore  states,  that  the  present  applicants 
after  their  intermarriages  with  her  daughters  saw  a  copy 
of  the  will  and  probate  frequently  at  her  house,  and  were 
fully  informed  in  respect  thereof;  and  that,  although  they 
repeatedly  applied  to  her,  she  constantly  refused  to  make 
them  conveyances  for  any  of  the  negroes,  and  that  they 
submitted  to  such  refusals  during  the  lives  of  their  wives 
and  until  December  1S45 :  and  that  then  they  again  ap- 
plied to  her  for  a  title  to  the  negroes,  when  she  informed 
them,  that  she  would  not  make  any,  but  intended  to  let 
them  enjoy  the  slaves  during  their  lives,  and  then  to  give 
them  to  her  grand-children — whereupon  they  threatened 
to  have  the  will  set  aside,  and  she  brought  suit  for  the 
negroes. 

In  support  of  the  allegation,  David  Wilson,  one  of  the 
subscribing  witnesses,  has  been  examined,  and  he  deposes 
that  the  will  was  made  in  the  presence  of  Donnell,  him* 
self,  his  wife,  and  Mrs.  Rankin,  and  was  correctly  re* 
daced  to  writing ;  but  that  he  has  no  recollection,  that 
either  he  or  Donnell  or  any  other  person  was  called  oa 
by  the  testator  to  remember  or  bear  witness  to  what  he 
said ;  and  that  he  feels  confident,  that  they  were  not  thus 
called  on.  because  he  is  sure,  that  he  put  into  writing  all 
the  testator  did  say ;  and  that  neither  he  nor  Donnell  was 
examined  or  made  any  statement  to  the  Court  on  that 
point 

On  the  contrary  John  Rankin  deposes,  that,  being  called 
on  by  his  sister-in-law  to  assist  her  in  the  management  of 
the  estate,  ho  was  led  to  enquire  into  the  circumstances 
under  which  the  will  was  made,  and  that  he  was  informed 
by  Wilson  and  Donnell,  that  they  were  called  on  by  Wil- 
liam Rankin  to  bear  witness  that,  that  was  his  will, 
which  was  by  them  afterwards  reduced  to  writing :  That 


160  SUPREME  COURT. 


Rankia  v.  Rankin. 


he  employed  respectable  counsel  to  have  the  will  proved 
properly  ;  and  that  he  was  present  in  Court  upon  the  oc« 
casion  and  both  Donnell  and  Wilson  then  swore  that  the 
testator  disposed  of  his  property  in  the  manner  in  which 
they  wrote  the  will  down  and  that  they  were  both  called 
on  to  bear  witness  to  it.  He  states,  further,  that  Donnell 
is  dead. 

Both  of  these  witnesses  are  proved,  by  several  respecta- 
ble persons,  to  have  very  good  characters  ;  but  most  of 
the  witnesses  say,  that  Mr.  Rankin  was  so  deaf  in  1829, 
and  ever  since,  that  his  hearing  was  very  indistinct. 

The  cause  was  brought  by  appeal  to  the  Superior 
Court,  and  there  the  probate  was  set  aside,  and  an  appeal 
then  taken  to  this  Court, 

Kerr  and  Iredell,  for  the  plaintiffs. 
Morehead,  for  the  defendants. 

RuFFiN,  C.  J.  Nuncupative  wills  were  found  to  give 
rise  to  so  many  frauds  and  perjuries,  that  it  was  necessary 
to  guard  them  by  many  requisites  in  respect  to  their  exe- 
cution and  their  probate.  Cole  v.  Woodnunt,  4  Ves.  1 96, 
note,  2  Bl.  Com.  601.  To  render  the  protection  safe  a- 
gainst  those  evils,  the  Court  ought  faithfully  to  observe 
every  one  of  the  provisions  of  the  Statute.  As  one  of 
them,  and  not  the  least  important,  the  Act  prohibts  pro- 
bate of  a  nuncupative  will  "until  process  has  been  first 
issued  to  call  in  the  widow,  or  next  of  kin,  or  both,  if  con- 
veniently to  be  found,  to  contest  the  same  if  they  think 
proper,*'  in  order  to  prevent  surprise  on  those  interested 
hi  the  estate.  It  was  not  intended,  that  there  should  be 
a  probate  of  such  a  will  in  common  form,  when  one  in 
solemn  form  could  be  had,  nor  that  the  privity  of  the  next 
of  kin  should  be  inferred  from  supposed  opportunities  of 
knowledge,  or  established  by  parol  proof,  as  in  some  other 
instances  it  may  be.    Per,  in  the  former  case,  there  might 
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be  surprise  ;  and  in  the  latter  perjary  ;  and  the  danger 
of  each  was  so  obvious,  that  the  Legislature  deemed  it 
politic  to  exclude  the  opportunities  of  committing  them. 
Here  the  next  of  kin  might  have  been  conveniently  found, 
being  within  the  jurisdiction,  and,  indeed,  resident  with 
the  party  offering  the  will.  It  is  true,  they  were  infants, 
and,  if  brought  in  b}'  process,  could  not  have  conducted 
the  enquiries  on  which  their  rights  depended.  But  that 
did  not  excuse  the  other  party  from  bringing  them  in, 
because  then  it  would  have  been  the  duty  of  the  Court, 
thus  informed  of  the  state  of  the  next  of  kin,  to  appoint  a 
guardian  to  defend  for  them.  This  case,  itself,  sbews  th^ 
importance  that  this  requisite  of  the  Act  should  have 
been  attended  to  at  the  proper  time  ;  for,  if  it  had,  the 
conflict  would  have  been  avoided,  which  now  exists  be- 
tween the  witnesses  upon  the  essential  point,  whether 
the  supposed  testator  gave  the  requisite  evidence,  that 
his  words  were  not  uttered  in  loose  discourse  but  animo 
testandi,  by  calling  on  persons  to  bear  witness  to  that  in- 
tention. At  this  day  there  can  be  no  certainty,  it  seems, 
on  that  pointy  as  the  examination  at  the  probate  was  ore 
tenuSy  and  one  of  the  witnesses,  a  respectable  roan,  de- 
poses that  there  was  no  such  calling  on  any  body,  and 
that  neither  he  nor  the  other  witness  deposed  or  was  ex- 
amined  to  it  at  the  probate ;  while  another  person,  equal- 
ly respectable,  states,  although  he  cannot  prove  that  the 
deceased  did  call  in  that  manner  on  the  witnesses,  that 
yet  both  of  them  swore  on  that  occasion,  that  he  did. 
Thus  it  is  seen,  that  the  very  evit  has  in  this  instance 
been  produced,  against  which  the  wholesome  enactment 
in  the  statute  was  directed.  It  is  said,  indeed,  that  the 
probate  imports  that  this  evidence  was  given,  as  it  states 
that  the  will  was  **July  proved  ;**  which  could  not  be 
without  the  evidence ;  and  that  it  gives  also  the  greater 
credit  to  the  witness  Rankin.  But  there  is  very  little 
weight  to  be  given  to  that  expression  in  an  ex  parte  pro>» 
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hatCt  and,  especially,  when  it  is  clear  that  in  one 
respect,  at  least,  it  was  not  duly  proved,  inasmuch  as  the 
next  ofkin  were  not  called  in,  nor  any  enquiry  made  for 
them  upon  process*  Besides,  Wilson's  statement  is  much 
corroborated  by  the  omission  of  any  such  words  in  the 
supposed  will,  inasmuch  as  he  states  positively,  that  every 
thing  was  reduced  to  writing,  which  the  party  deceased 
said  on  the  subject.  Whether  regard  be  had,  then,  to  the 
form  of  the  proceeding  in  the  probate  cause,  or  to  the 
sufficiency  of  the  instrument,  as  constituting  a  will,  the 
probate  was  improperly  passed. 

If  acquiescence  could  supply  in  such  a  case  the  intrinsic 
defect  of  the  probate  from  the  omission  to  call  in  the  next 
of  kin,  we  think  there  is  nothing  to  establish  such  an  ac- 
quiescence as  can  bar  the  children  from  demanding  a  re- 
probate. There  is  no  statute  of  limitations  applicable  to 
the  case.  The  bar,  if  any,  must  arise  solely  from  the  pre- 
sumption of  abandonment,  or  of  satisfaction  of  the  claims 
of  the  parties  as  next  of  kin.  It  is  clear,  there  is  no  sat- 
isfaction. None  is  pretended.  As  to  the  abandonment, 
the  mother  says  only,  that  the  husbands,  as  well  as  her 
daughters,  knew  of  the  will  and  probate.  But  it  is  not 
established,  that  they  were  properly  aware  of  their  rights 
and  intended  to  waive  them.  On  the  contrary,  the 
daughters  were  never  suijuris^  having  been  infants  when 
they  married  and  under  coverture  at  their  deaths  ;  and  it 
m  certain,  that  the  husbands  were  not  satisfied  and  did 
sot  intend  to  acquiesce  finally  in  what  had  been  done, 
but  expressed  themselves  otherwise  from  time  to  time,  to 
the  extent,  ev«n,  of  domestic  disquiet,  according  to  the 
•negation  of  the  mother  herself.  They  intended  in  some 
way  to  assert  the  right  of  their  wives  to  shares  of  the 
aagroes,  if  the  mother  would  not  make  something  like  a 
fair  distribution  of  herself ;  and,  as  soon  as  she  finally  re« 
ftMied,  they  instituted  the  present  suit.  As  administrators 
of  their  wives,  they  are  entitled  to  have  the  probate  re« 
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yoked  and  leave  the  other  party  to  propound  the  instra* 
ment  again,  if  she  shall  still  think  proper  to  set  it  up  as 
a  wilL  The  sentence  in  the  Superior  Court  is  aflSrmed 
with  costs ;  and  this  will  be  certified  to  that  Court,  in 
order  that  the  parties  may  make  up  an  issue,  if  they  think 
proper,  or  that  such  other  steps  shall  be  taken  for  the  ad* 
ministration  of  the  estate  as  the  law  requires. 

VzK  Curiam,  Judgment  accordingly. 


KBNION  T.  WEST  A  AL.  vt  JOHN  TILOHMAlf. 

Wbtrt  an  owner  of  « ttaTa  ftaQdi  by  and  aooa  tbo  alaTO  sold  by  another,  liav- 
ing  no  title,  and  makoa  no  objection,  yet  be  ie  not  thereby  eetopped  irom  ae. 
sorting  hie  legal  title. 

The  title  to  a  olaTe  can  only  be  conYoyed,  according  to  the  lawe  of  this  Stato^ 
by  a  aale  In  writing,  except  when  deliTory  aooompanlee  the  sale,  or  by  a 
l^ifl  eyideaced  by  a  written  inetroment,  the  written  initrnment  in  each  oaw 
to  be  attested  by  a  rabecribiug  witnoM  and  prored  and  reoofded- 

Wherofer  a  suit  will  survive  to  a  wife  she  may  be  joined  with  her  hnsband  Ipi 
the  action. 

The  ease  of  Bird  v.  JlcRlon,  8  Der.  180,  overmled  The  eaaaa  of  Owfmwm 
T.  fVeemaa,  4  Oev.  474,  and  Xenix  ▼.  CAomWe,  5  Ira.  S99«  eltad  and  Vf 
proved. 

Appeal  from  the  Superior  Court  of  Law  of  Craven 
County,  at  the  Fall  Terrot  1848,  his  Honor  Jndgo  SnTL|t 
presiding. 

The  case  is  as  follows :  Joseph  Watson,  by  his  wilU 
gave  his  son,  Jno.  A.  B.  Watson,  after  the  death  of  his 
wife,  a  negro  slave  named  Reuben,  and  a  negro  wooMMit 
named  Sylva.    By  a  subsequent  clause,  he  direotUt  .tbi^t 
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at  her  death,  all  the  property  he  had  lent  her,  should  be 
equally  divided  between  his  son,  John  and  his  daughterSy 
Teresa  and  Susan,  with  survivor-ship,  upon  either  dying 
without  leaving  issue.  John  died  without  issue,  after  bis 
mother's  death,  having  by  deed,  conveyed  to  a  Trustee, for 
the  payment  or  his  debts,  all  his  propert}',  including  the 
negroes  Reuben  and  Sylva.  Among  the  debts  secured, 
was  one  to  West,  the  plaintiff,  who  had  married  Teresa, 
and  some  to  Kilpatrick,  who  had  married  Susan.  The 
Trustee  took  the  property  into  his  possession,  after  the 
death  of  John  A.  Watson,  which  took  place  in  1835,  hired 
out  the  negroes  in  the  month  of  until  the 

succeeding  Term  of  the  County  Court  of  Lenoir,  when 
he  sold  them  at  public  auction,  and  the  defendant  pur- 
chased the  slave  Reuben,  and  Kilpatrick,  the  plaintiff, 
the  negro  Sylva.  But  West  and  Kilpatrick  knew  that 
the  slaves  were  conveyed  in  trust,  and  knew  of  the  sale; 
both  were  on  the  ground  when  it  commenced,  and  the 
latter  continued  there  during  the  whole  time,  and  each 
received  a  portion  of  the  money  raised  by  the  sale^  as 
secured  creditors. 

His  Honor  charged  the  jury,  that  if  they  collected  from 
the  evidence,  that  the  plaintiffs  knew  of  the  execution  of 
the  deed  of  Trust,  the  hiring  of  the  boy,  Reuben,  by  the 
Trustee,  for  one  month,  and  of  his  intention  to  sell  him, 
and  that  they  attended  at  the  time  and  place  of  sale,  and 
that  one  of  the  plaintiffs,  Kilpatrick,  purchased  the  ne- 
gro Sylva,  conveyed  in  the  same  deed  of  trust  with  Reu- 
ben and  subject  to  the  same  claim  the  plaintiff  now  set 
up  to  him,  and  that  if  West,  the  plaintiff  loft  the  place  of 
sale  without  forbidding  the  sale  or  setting  up  any  title  to 
the  slave  Reuben,  and  that  the  plaintiffs.  West  and  Kil* 
*patrick,  by  their  act  and  conduct,  induced  the  defendant 
and  others  to  believe,  that  the  title  of  the  Trustee  to  the 
slave  Reuben  was  undisputed,  and  if  they  further  believ- 
ed, that  the  plaintiffs  received,  each  of  them,  from  the 
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Trustee  a  portion  of  the  money  arising  from  the  sale  of 
Reuben,  they  were  not  entitled  to  recover. 

Verdict  for  the  defendant  and  appeal  to  the  Supreme 
Court. 

No  counsel  for  the  plaintiffs. 
/,  H.  Bryan^  for  the  defendant* 

Nash,  J.  The  instruction  given  to  the  jury,  in  sub* 
stance  is,  if  the  facts  enumerated  did  exist,  in  law^  the 
plaintiffs  could  not  recover.  This  could  not  be,  we  think, 
unless  tliey  had  transferred  the  slave  to  some  other  per- 
son. It  is  admitted  that  the  legal  title  to  the  slave  had 
been  in  the  plaintiffs ;  have  they,  in  any  mode  known  to 
the  law,  parted  with  it  ?  By  the  law  of  this  State,  all 
sales  of  slaves  must  be  in  writing,  except  where  delivery 
accompanies  the  sale,  or  it  is  void,  and  all  gifts  must  be 
evidenced  by  a  bill  of  sale.  In  neither  of  these  modes, 
have  the  plaintiffs  parted  with  their  title.  But  it  is  al- 
leged, that  the  circumstances,  proved  in  the  case,  amount 
either  to  an  estoppel,  or  to  a  conveyance  by  them.  We 
think  neither  conclusion  is  correct.  The  fact,  that  a  per- 
son was  present,  when  property,  claimed  by  him  was 
sold,  without  making  known  his  title,  amounted  to  an 
estoppel,  was  decided  in  Bird  v.  Benton,  2  Dev.  ISO. 
That  case,  however,  has  been  over-ruled  by  those  of  Got* 
ernor  v.  Freeman,  4  Dev.  474,  and  Lentz  v.  Chambers,  5 
Ire.  587.  The  principles  governing  this  case  are  laid 
down  by  the  Court  in  the  case  of  Jones  v.  Sasser,  I  Dev. 
&  Bat  4G2.  There  it  was  contended,  that  the  plaintiff, 
by  his  concealment  and  misrepresentations  of  the  owner- 
ship of  the  property,  was  estopped  and  concluded  from 
setting  up  any  claim  to  the  injury  of  those,  whom  he  had 
thus  imposed  on  and  deceived.  It  was  ruled,  that  even 
misrepresentation,  coupled  with  concealment,  was  no 
estoppel,  and  that  there  was  no  such  rule  of  law,  which 
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precluded  the  plaintiff  from  showing  bis  titles    In  this 
case  there  is  no  pretence,  that  the  plaintiffs  were  guilty  of 
either  concealment  or  misrepresentation — there  is  no  evi- 
dence  that  they  knew  of  their  title.    For,  although  it  it 
under  the  will  of  Joseph  Watson,  that  they  claimed,  yet 
it  was  a  matter  of  construction;  and  that  they  were  igno* 
rant  of  it,  is  strongly  implied  by  one  of  the  acts,  upon 
which  the  defendant  relies,  to-wit:    The  purchase  by 
Kilpatrick  of  the  negro  Sylva,  to  whom  their  title  was 
jQst  as  good  as  that  to  Reuben,  both  being  included  in 
the  deed  of  trust*    It  is  difficult  to  imagine  a  motive,  in 
making  the  purchase  of  her  consistent  with  a  knowledge 
of  their  title,  unless  upon  the  ground  of  fraud,  which  is 
not  pretended*    But  even  if  they  did  know  it,  it  would 
not  alter  the  case  in  this  Court.     The  case  of  Sasser 
further  decides,  that  to  hold,  that  the  representations  or 
jnisrepresentations  of  a  party  could  transfer  the  title  to 
another  person,  would  be  to  violate  the  positive  law  of 
the  State.    That  case  is  supported  by  that  of  Pickard  v« 
Sears  and  Barratt,  33,  En.  C  L  R.  117.    That  was  an 
action  of  trover  for  machinery.    Tbe  property  bad  be- 
longed to  one  Metcalf,  who  had  mortgaged  it  to  tbe  plain- 
tiff,  to  secure  a  debt  due  to  him.    Metcalf  was  permitted  to 
iretain  the  possession,  and  use  the  machinery.    While  so 
in  bis  pof  session,  it  was  levied  on  to  satisfy  an  execution 
against  him»  and  at  the  sale,  the  defendant  purchased. 
It  was  proved  on  the  trial  at  nisi  prius  before  Lord  Den- 
M Air,  that  tbe  plaintiff,  before  tbe  sale,  had  frequent  con- 
versations with  the  attorney  of  the  defendants,  concern* 
ing  the  machinery,  and  advised  with  him,  as  to  the  best 
node  of  raising  money  on  it  to  pay  off  the  execution,  and 
that  he  knew  of  the  intention  to  sell,  but  at  no  time  made 
jLnown  the  fact  of  the  mortgage.    His  Lordship  refused 
to  leave  it  to  the  jury,  to  say,  whether  tbe  plaintiff  had 
not  concurred  in  the  sale,  on  the  ground  that  there  was  no 
evidenca  of  such  concurrence.    In  delivering  the  opinion 
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of  the  King's  Bench  npon  a  rule  for  a  new  trial,  he  says 
that  the  plaintifT,  having  a  *'  good  title  to  the  machinery, 
coald  not  be  divested  of  it,  but  by  a  sale  or  gift/'  He 
concludes,  as  to  the  ground,  upon  which  a  new  trial  was 
granted,  as  follows,  **We  think  his  (the  plaintiflTs)  con- 
duct, in  the  standing  by  and  giving  a  kind  of  **  sanction 
to  the  proceedings  under  the  execution,  was  a  fact  of 
such  a  nature^  that  the  opinion  of  the  jury  ought  to  bava 
been  taken,  whether  he  had  not.  in  point  of  fact,  ceased 
to  be  owner.''  Not  that  the  facts^  set  forth,  themselve^s, 
deprived  the  plaintiff  of  his  title,  but  whether  they  were 
not  of  such  a  nature,  as  to  satisfy  them,  that,  before  the 
sale,  be  had,  in  fact,  divested  himself  of  the  title  to  the 
property,  in  one  of  the  ways,  known  to  the  law,  and  pre* 
vioasly  stated  by  him,  to  wit :  by  gift  or  sale. 

We  are  of  opinion  that  the  Judge  below  erred  in  stating 
to  the  jury,  that  if  they  believed  the  circumstances  exist* 
ed,  as  enumerated  by  him>  the  plaintifis  could  not  re- 
cover. Those  circumstances  might  be  some  slight  evi« 
dence  of  the  fact,  that,  before  the  sale,  the  plaintifis  had, 
by  the  means  known  to  the  law,  transferred  their  title  to 
Reuben  to  some  other  person,  and,  thereby,  ceased  to  be 
the  owners.  Sitting  in  a  Court  of  Law,  we  cannot  en* 
ter  into  questions  of  Equity  or  hardship.  These  are  con- 
ftiderations,  which  belong  to  another  and  distinct  tribunal 
Sasser  v.  Jones^  3,  Ire.  Eq.  19.  We  think  the  action  was 
properly  brought  in  the  names  of  the  wives  as  well  as  ia 
those  of  the  husbands.  Wherever  the  suit  will  survive, 
to  the  wife,  she  may  be  joined  in  the  action.  Dunstan 
T.  Burweld,  1  Wil.  224. 

Pbb  Cueiam.  Judgment  reversed  and  a  venire  de  novq^ 
awarded. 
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Wbera  od  petiUtfo  of  an  exaealor,  lo  pareoanet  of  the  directioai  of  hw  testa* 
trix,  ao  order  wai  paaied  in  lb05  by  the  Coooty  Coort,  **that  the  said  ex- 
eootor  haTe  leave  to  emaocipate  iiis  said  ilare,  he  first  giriog  bond  and 
■ecurily  as  required  by  law /'  and  the  bood  was  not  given  till  1616,  and 
ever  since  that  order,  until  the  year  1846,  the  said  slave  and  her  children 
had  been  permitted  to  enjoy  all  the  rights  of  free  persons  of  color  ;  Held, 
Ibat  neither  the  executor,  whose  duty  it  was  to  give  the  bond,  nor  aay 
person  claiming  under  or  through  htm  can  take  advantage  of  that  omissioOa 
much  less  a  mere  wrong-doer,  aTLer  the  lapse  of  so  many  yean. 

Appear  from  the  Superior  Court  of  Law  of  Craven 
County,  at  the  Fall  Ternit  1S4S,  bis  Honor  Judge  Settle 
presiding. 

This  was  an  action  of  trespass  vt  et  armis,  for  false  im- 
prisonment. The  defendant  pleaded  that  the  plaintiff 
was  a  slave,,  upon  which  issue  was  joined.  By  the  will 
of  Jane  Thompson,  to  whom  Phebe,  the  mother  of  the 
plaintiff,  belonged,  Reuben  Jones,  her  executor,  ''was  di- 
rected  to  obtain  the  freedom  of  Phebe,  if  practicable,  on 
account  of  her  meritorious  services."  In  pursuance  there* 
of,  Jones  filed  a  petition  in  the  County  Court  of  Carteret. 
Whereupon  it  was  ordered  by  the  Court,  at  November 
term,  1S46,  '*that  the  said  Jones  have  license  to  liberate 
the  slave  Fhebe,  he  first  giving  bond  and  security  as  re- 
quired by  law.**  From  and  after  that  date  Phebe  was 
permitted  by  said  Jones  to  act  as  a  free  person,  and  she 
and  her  children  have  ever  since,  up  to  a  short  time  be« 
fore  this  action  was  brought  in  1846,  been  treated  as 
free  persons.  Jones  neglected  to  give  the  boad  as  re* 
quired  until  until  the  year  1810,  when  at  the  August 
term  of  said  Court,  it  was  ordered  ''that  the  said  loses 
file  his  bond  for  the  emancipation  of  the  negro  woman 
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Phebe,  pursuant  to  the  grant  of  this  Court  at  November 
term  1806,  with  James  T.  Jones  as  security  ;*'  which  was 
accordingly  done. 

The  plaintiff,  Augustine,  was  a  child  of  Phebe,  born  in 
the  year  1808,  and  always  acted  and  was  treated  as  a 
free  person,  until  just  before  the  commenoemem  of  this 
action,  when  she  was  seized  by  the  defendant  and  claim* 
ed  as  a  slave.  Judgment  for  the  plaintiff  and  appeal  by 
the  defendants. 

J.  fl.  Bryan  and  /.  W.  Bryan,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Pbarson  J.  It  might  be  urged,  with  much  force,  that  the 
bond  given  in  1816,  by  order  of  the  Court,  had  relation 
back,  so  as  to  make  effectual  the  act  of  emancipation  under 
the  order  of  1806,  and  that  the  plaintiff,  although  born  be- 
fore the  bond  was  executed,  was  free  by  the  force  and 
^eot  of  the  emancipation  of  her  mother.  But,  admiting 
that  the  sovereign,  if  such  was  its  pleasure,  might  insist 
that  the  act  of  emancipation  was  not  valid,  because  of 
the  omission  to  give  the  bond,  we  are  clearly  of  opinion  r 
that  Reuben  Jones,  the  eitecutor,  whose  duty  it  was  to 
give  the  bond,  and  no  one  claiming  under  or  through  him, 
can  take  advantage  of  that  omission  ;  much  less  can  a 
mere  wrong  doer,  after  the  lapse  of  so  many  years. — 
More  than  forty  years  have  allowed  to  pass  from  the 
act  of  emancipation  and  the  birth  of  the  plaintiff,  before 
any  claim  was  made  to  hold  her  as  a  slave ;  during  all 
which  time,  she  passed  as  a  free  person  and  was  so  treat- 
ed and  considered  by  the  oommanity,  in  whioh  she  lived. 
After  so  long  an  acquiescence,  almost  any  thing  will  bia 
preeamed,  in  order  to  give  effect  to  the  act  of  emanci- 
pation. 

There  was  no  error  in  the  Court  below. 

Psm  CmiAM.  Jndgmeftt  aAriMd. 

28 
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WILUAM  A.  WHITFIELD  v«.  WILLIAM  B.  HUR8T. 

The  propounder  of  a  will  of  a  married  wotnao  ihottld  properly  file  allegationa 
in  writioii^  and  on  oath,  eettiDg  forth  the  ioBlrument  or  facte  relied  on,  eo  aa 
to  pnt  on  the  record  euch  a  caee  ae  wonid  shew  that  the  paper  propounded 
might  be  the  will  of  the  party  deceaeed,  nolwlthetandio^  her  covertare. 

In  like  manner  the  party  conteetiog  should  pot  in  his  allegation!  in  writingt 
pleadiog  a  former  sentence  as  a  bar  to  any  farther  IKigation,  and,  of  coorset 
to  ordering  another  issue,  or  denying  the  exlsteoce  of  any  alleged  agree- 

'   ment  or  ef  any  right  in  the  wife  to  bequeathe. 

And  these  are  preliminary  matters  proper  for  the  Court  to  deddej  and  not 
matters  for  the  jury. 

A  Court  of  Probate  cannot  construe  a  marriage  settlement,  so  aa  to  deter* 
mine  whether  it  vested  a  separate  estate  in  the  wife  or  not 

But  where  a  marriage  agreement  gires  a  color  to  the  act  of  the  wife  in  mak- 
ing a  will,  that  ia  oufficient  to  induce  the  Court  of  probate  to  admit  tho 
paper,  leaving  it  to  the  Court  of  Equity  ultimately  to  construe  and  en- 
force the  articles  and  compel  the  execution  of  the  will,  if  made,  in  the  view 
of  that  Court,  under  a  sufficient  authority^  or  by  virtue  of  a  sufficient  ea- 
>     tate  in  the  wife. 

After  an  issue  of  devuavit  vtl  twn  is  submitted  to  a  jury,  there  cannot  be  a 
definitive  sentence  upon  a  paper  offered  as  a  will,  but  upon  the  verdict  of 
the  jury  I  unless  the  issue  is  ilseif  set  aside. 

After  such  an  issue  made  up,  either  party  has  a  right  to  insist  on  a  verdict. 

The  case  of  8t,  John*»  Lodge  v.  Callender,  4  Ire*  335,  cited  and  approved^ 

Appeal  from  the  Superior  Court  of  Law  of  Wayoe 
County,  at  the  Spring  Term,  1847,  his  Honor  Judge  Pear- 
son presiding. 

This  is  a  proceeding  to  obtain  the  probate  of  a  paper 
as  the  testament  of  Sarah  B.  Hurst,  a  married  woman ; 
which  is  opposed  by  the  administrator  of  the  husband 
who  died  since  the  death  of  his  wife. 

Just  before  the  marriage  the  intended  husband  execut- 
ed to  the  lady,  then  Sarah  B.  Whitfield  and  a  widow,  an 
agreement  in  the  following  words : 
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''Know  all  men  that  we,  John  B.  Harst  and  Sarah 
B.  Whitfield  of  the  County  of  Wayne,  have  this  6th  day 
of  April  1826,  made  and  entered  inio  the  following  agree- 
ment :  to  wit :  That  we  have  consented  to  wed  in  holy 
wedlock,  and  by  the  laws  of  North  Carolina  in  such  case 
the  right  of  property  is  changed :  Now,  know  ye,  that 
we,  the  said  John  B.  Hurst  and  Sarah  B.  Whitfield,  be- 
fore entering  into  the  bonds  of  matrimony  have  agreed 
that  all  the  right,  titles,  and  interest  of  the  property  now 
belonging  to  the  said  Sarah  B.  Whitfield  shall  not  bo 
changed  or  so  altered  as  to  become  subject  to  the  con- 
trol of  the  said  John  B.  Hurst,  as  respects  being  subject 
to  the  payment  of  any  deb t  of  the  said  John  B«  Hurst,  which 
he  may  now  owe  or  may  hereafter  contract,  or  be  sobjeoty 
or  be  liable  to  be  sold  by  the  said  John  B.  Hurst. 
Nevertheless  the  said  John  B.  Hurst  has  full  power  and 
authority  to  use  the  property  of  the  said  Sarah  B.  Whit- 
field ftt  all  times  in  such  manner,  as  may  be  most  con- 
ducive to  the  benefit  of  the  said  Sarah  B.  Whitfield,  and 
a  reasonable  portion  of  the  products  of  the  property,  aa 
aforesaid,  shall  be  made  use  of  by  the  said  John  B.  Hurst 
for  the  better  support  of  the  said  Sarah  B.  Whitfield." 

The  instrument  was  signed  and  sealed  by  John  B.  Hurst 
alone,  and  delivered,  and  the  marriage  took  place,  and 
the  parties  co-habited  until  some  time  in  the  year  1840, 
when  the  wife  died.  A  script  was  then  found,  which 
was  altogether  in  the  hand  writing  of  Mrs.  Hurst,  bear- 
ing date  July  24th  1837,  purporting  to  be  her  will  and  to 
be  made  under  the  powers  and  rights  vested  in  her  by 
the  marriage  contract  aforesaid,  wherein  she  gave  eleven 
negroes  to  her  son  W^illiam  A.  Whitfield  and  the  residue 
of  her  property  to  her  husband,  and  appointed  her  hus- 
band and  another  person  the  executors.  In  1840,  the 
script  was  crrried  into  the  County  Court  by  William 
A.  Whitfield,  the  legatee,  and  the  executors  were  called 
on  to  take  probate  thereof ;  but  they  declined,  and  then 
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William  A*  Whitfield  propounded  the  paper  as  his  motbet^s 
vrilly  and  its  validity  was  contested  by  John  B.  Harst, 
and  the  usaal  issue  made  up  between  them.  It  came  on 
for  trial  in  February  1841  before  the  jury»  when  the 
counsel  for  Hurst  ^  objected  to  the  instrument  on  the 
ground,  that  it  was  made  by  a  feme  coveri,  who  had  no 
authority  to  execute  it:  and  the  plaintiff  offered  to  prove 
by  witnesses  that  the  instrument  was  executed  by  the 
said  Sarah  B.  Hurst,  but  the  Court,  for  the  reasons 
assigned  by  the  defendant's  counsel,  refused  to  admit 
the  same,  whereupon  the  plaintiff  submitted  to  a  non* 
suit. 

In  November,  1844,  the  party,  William  A.  Whitfield^ 
re-propounded  the  paper  in  the  County  Court,  and  it  was 
then  contested  by  William  B.  Hurst,  the  administrator  of 
John  B.  Hurst,  and  an  issue  of  devisavit  vel  von  made  up. 
Upon  the  trial  there  was  a  verdict  in  favor  of  the  paper, 
and  Hurst  appealed  to  the  Superior  Court.  Upon  the 
trial  in  the  latter  Court,  it  was  insisted  on  the  part  of 
Hurst,  that  the  proceedings  in  the  County  Court,  when 
the  paper  was  first  propounded,  were  conclusive  against 
it,  and  he  moved  the  Court  so  to  pronounce.  But  the 
Court  was  ofa  contrary  opinion,  and  refused  the  motion. 
It  was  further  insisted  on  the  part  of  Hurst,  that  the  pa- 
per was  void  as  a  will,  because  the  supposed  testatrix 
was  a  married  woman  and  had  not  capacity  to  make  a 
will,  unless  by  virtue  of  some  agreement  or  consent  of 
her  husband,  and  that  the  contract  of  April  5th,  1826, 
aforesaid,  did  not  enable  her  to  make  one.  But  the  Court 
was  of  opinion,  that  the  agreement  gave  Mrs.  Hurst  the 
separate  use  of  the  property  mentioned,  and  that  she  had 
the  right  to  dispose  of  the  beneficial  interest  in  the  pro- 
perty by  a  will,  or  a  writing  in  the  nature  of  a  will,  with- 
out any  further  assent  or  license  of  her  husband.  There- 
npon  evidence  was  given  of  the  execution  of  the  instru* 
ment  by  Sarah  B.  Hurst  as  her  will,  and  the  jury  gave 
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a. verdict  in  aoeordanoe  therewitht  and  from  the  judgment 
in  favor  of  the  will  Hurst  appealed. 

Mordecai  and  /.  H*  Bryan,  for  the  plaintiff. 
Strange  and  Hustedf  for  the  defendant. 

RuPFiN,  C.  J.  Although  the  points  were  not  presented 
in  the  most  formal  and  convenient  method  in  the  Su- 
perior Court*  yet  the  opinions  given  on  them  were,  we 
think,  substantially  correct,  and  therefore  the  judgment 
must  be  affirmed.  Proceedings  of  this  kind  have  been  so 
rare  here,  that  no  particulars  have  been  settled  for  them« 
The  statute  says,  indeed,  that  the  validity  of  every  con. 
tested  will  shall  be  tried  by  a  jury,  upon  an  issue  made 
up  under  the  direction  of  the  Court*  But  it  is  manifest 
that  such  questioiy,  as  those  made  in  this  case,  do  not 
properly  enter  into  the  issue  of  devisavk  vel  non.  For,  it 
is  not  to  be  referred  to  a  jury,  whether,  for  example,  the 
Court  of  Probate  had  before  pronounced  for  or  against 
this  paper  as  a  will,  depending,  as  it  does,  upon  matter 
of  record  ;  or  whether  the  wife  had  such  a  separate  pro- 
perty as  gave  her,  as  an  incident  to  it,  the  right  of  dis- 
position  by  will,  or  was  otherwise  licensed  by  her  bus* 
band,  so  as  to  confer  on  her  a  testable  capacity.  Those 
are  purely  questions  of  law,  not  fit  for  a  jury.  They 
would  seem  properly  to  stand  for  decision  by  the  Court, 
as  a  preliminary  step  to  making  up  the  issue  under  the 
statute ;  so  as  to  limit  the  enquiry  before  the  jury  to  the 
factum^  the  mental  capacity,  or  the  free  exercise  of  the 
will  by  the  party.  Such,  no  doubt,  would  be  the  course, 
were  the  proceedings  in  probate  Courts  here  in  no  part 
are  tenus^  but  by  special  allegations  in  writing.  Then  the 
propoonder,  by  reason  that  the  general  rule  of  law  denies 
to  sifeme  covert  the  capacity  to  make  a  will,  would  bo 
obliged  to  plead  upon  oath  the  instrument  or  facts  relied 
on  to  import  the  capacity,  so  as  to  put  on  the  record  such 


174  SUTftEME  COUKT. 


Whitfield  V.  Hunt. 


a  case  as  would  show,  that  the  paper  propounded  might 
be  the  will  of  the  party  deceased,  notwithstandinc;  her 
coverture.      In  like  manner,  the  party  contesting  might 
plead  the  former  sentence  as  a  bar  to  any  further  litiga- 
tion, and,  of  course,  to  ordering  another  issue,  or  might 
deny  the  existence  of  the  alleged  agreement  or  of  any 
right  in  the  wife  to  bequeathe.     That  would  enable  the 
parlies  to  have  distinct  decisions  on  those  points,  which 
would  be  liable  to  review  ;  just  as  the  course  is  now  on 
applications  to  re-propound  an  ordinary  will,  or  to  call  in 
one  probate,  that  there  may  be  another  in  solemn  form* 
Although  we  are  not  aware,  that  such  a  method  of  pro« 
ceeding  has  been  adopted  in  such  a  case  as  this,  and  be- 
lieve that,  at  all  events,  there  is  no  such  settled  practice 
yet  it  is  so  obviously  useful,  and,  indeed,  necessary  to  the 
due  order  of  business,  the  prevention  of  surprise,  and  the 
proper  operation  of  an  adjudication  in  a  cause  of  thiskind^ 
as  to  incline  the  Court  very  strongly  to  require  it  in  fu- 
ture.    In  the  present  case  the  defects  of  the  proceedings 
in  those  respects  fortunately  do  not  prejudice  the  justice 
due  to  the  parties,  but  rather  promote  it.     For,  in  what- 
ever form  or  stage  of  tho  cause  the  decisions  of  the  Court 
ought  to  have  been  made  on  these  points,  it  seems  clear, 
that  they  ought  to  have  been  in  favor  of  the  propounder. 
In  the  first  place,  the  Court  holds,  that  the  marriage 
contract  is  to  be  deemnd  in  this  proceeding  an  authority 
to  the  wife  to  make  a  will.    We  do  not  mean,  that  we 
now  put  a  final  construction  on  that  instrument,  and  de- 
termine that  it  vested  a  separate  estate  in  the  wife,  either 
absolute  or  temporary  ;  for  those  are  points  not  proper 
for  the  consideration  of  the  Court  in  a  probate  cause.    It 
is  true,  that  this  Court  exercises,  as  an  appellate  tribu- 
nal, the  functions  both  of  the  Court  of  Probate  and  the 
Court  of  Equity ;  and»  therefore,  it  might  be  supposed^ 
that  it  would  be  well  to  decide  all  the  questions  that  could 
arise  on  that  instrument  at  once.    But  in  the  form,  in 
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which  the  case  is  now  before  us,  the  Court  can  only  deal 
with  such  matters  as  were  cognizable  before  the  County 
Court  in  this  very  case,  because  we  are  not  proceeding 
originally,  but  receiving  the  decisions  of  that  and  the  Su- 
perior Court.  Therefore  we  must  put  no  construction  on 
the  paper  further  than  to  say,  that  it,  at  least,  gives  a  col- 
or to  the  act  of  the  wife  ;  for  that  is  sufficient  to  induce 
the  Court  of  probate  to  admit  the  paper,  leaving  it  to  the 
Court  of  equity  ultimately  to  construe  and  enforce  the  ar- 
ticles and  compel  the  execution  of  the  will,  if  mad«^,  in  the 
view  of  that  Court,  under  a  sufficient  authority  or  by  vir- 
tue of  a  sufficient  estate  in  the  wife.  Braham  v.  Bur* 
chell,  2  E.  Rep.  515.     Chittt/s  Genl.  Pr.  603. 

Ill  the  next  place,  it  is  clear  that  there  was  no  defini- 
tive sentence  against  this  paper  in  February  1841.  After 
an  issue  devisavit  vel  non,  there  could  not  be  such  a  sen« 
tence  but  on  the  verdict  of  the  jury,  unless  the  issue  were 
itself  set  aside.  It  appears,  indeed,  that  upon  the  trial  ef 
the  issue  the  Court  gave  on  opinion,  that  the  paper  was 
not  a  will,  because  the  party  deceased  was  married  when 
she  made  it,  and  on  that  ground  refused  to  admit  proof 
of  its  execution.  If  the  Court  had  then  gone  on  to  dis« 
charge  the  jury,  set  aside  the  order  of  the  issue,  and  pro- 
nounce against  the  instrument  upon  the  ground,  that  no 
authority  appeared  to  enable  the  wife  to  make  it,  there 
would  have  been  a  definitive  adjudication.  That,  how- 
ever, was  not  done  ;  but  the  issue  was  allowed  to  stand, 
though  the  jury  was  discharged  from  rendering  a  verdicty 
and  no  further  motion  was  made  by  either  party.  If  the 
party  contesting  had  insisted  on  a  verdict,  as  he  had 
a  right  to  do,  St.  John's  Lodge  v.  Callender^  4  Ired. 
335.,  he  must  have  had  one  for  him,  as  the  case  then 
stood,  and  that  would  have  settled  the  matter.  But 
he  did  not  so  insist,  but  allowed  the  other  side  to  suffer  a 
non-suit,  as  it  was  called  ;  that  is,  the  parties  mutually, 
though  tacitly,  agreed  to  proceed  no  further  in  that  cause 
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or  at  that  time*    The  proponnder  may  have  been  induced 
to  take  that  course,  because  he  had  not  alleged,  or  estab- 
lished in  that  proceeding,  the  marriage  articles  ;  for  it  no 
.  'Where  appears  in  the  transcript  of  the  first  cause  that 
.any  allusion  was  made  to  them,  except  in  the  will  itself ; 
*and  the  other  side  may  have  been  willing  he  should  bring 
•forward  his  whole  case  before  a  sentence  should  be  pro* 
nottoced,  so  that,  when  given,  it  should  determine  the 
whole  dispute.     So  it  is,  at  all  events,  that  no  sentence 
was  given  in  either  way — either  in  the  form  of  a  verdict 
•or  of  an  act  of  Court.    Nor  did  either  of  the  parties  in* 
.eist  t)iere  should  be. 

It  is  said,. however,  that,  in  that  point  of  view,  the  pre- 
.pounder  should  have  gone  on  in  the  first  cause,  and  not 
have  instituted  a  second  original  proceeding.     The  an* 
.  swer  is,  that  no  objection  was  taken  in  the  second  cause 
in  the  Courts  below  on  that  ground  ;  and,  indeed,  the 
pendency  of  a  suit  is  no  bar  to  a  second  for  the  same  sub- 
ject, but  only  matter  of  abatement.    But  in  reality  this 
does  not  appear  to  be  the  same  cause  precisely,  since 
DOW  the  propounder  alleges  the  articles  as  giving  validi- 
,ty  to  the  wife's  will,  whereas  in  the  first  suit  they  were 
^not  noticed ;  and  therefore  the  cases  are  essentially  dif- 
fei^ent. 

Per  CuaiABff.  Judgment  aflurmed. 
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Where  A.  renU  oat  land  belonging  to  B.,  B.  cannot  reeoTer  againat  the  leMee 
upon  a  coQut  ou  lUe  agreement  for  rent  of  the  land,  becaase  there  waa  no 
privity  between  the  latter  and  B.,ttnl«M  B.  can  ehcw  that  Ax  acted  ai  hie 
ageoL. 

For  the  same  reaion  a  count  upon  an  Implied  asfumpeit  cannot  be  maintained 
by  B.  against  the  lessee,  there  being  no  privity  between  thero,  and  there 
being  an  expivsn  contract  by  the  lessee  with  A. 

Aprpeal  from  the  Saperior  Court  of  Law  oF  Bertid 
Count}-,  at  the  Fall  Term,  1848,  his  Honor  Judge  Bailvt 
presiding. 

This  is  an  action  on  the  case  in  assumpsit.  The  de- 
claration had  three  counts.  1st.  A  special  agreement 
for  the  rent  of  land  find.  For  use  and  occupation  of 
land.  3rd.  For  money  had  and  receiv^ed.  The  plaintiffs 
proved,  that  they  owned  the  land  as  the  heirs  at  law  of  ' 
Edward  Hardy  :  That  in  the  year •  one  W.  W.  Cher- 
ry, acting  as  the  agent  of  Mrs.  Hardy,  who  was  the  admin- 
istratrix  of  their  father,  rented  the  land  to  one  Holly,  at 

the  sum  of  $ per  annum,  for  three  years :  that  Holly 

assigned  the  lease  to  said  f  berry  and  the  intestate  of  the 
defendant,  who  occupied  the  premises  one  year,  when 
they  assigned  to  one  Wilson  Cherry,  who  occupied  it  one 
year.  It  does  not  appear  whether  any  rent  was  paU  or 
to  whom,  nor  does  it  appear  who  occupied  the  premises  . 
the  third  year. 

The  defendant  read  in  evidence  a  decree  in  a  suit  of* 
th^  plaintiff  against  Mrs.  Hardy,  in  wbieh  she  Wat 
charged  with  the  rent  of  the  land.    It  did  not  appear  thai 
the  decree  had  been  satisfied. 

23 
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His  Honor  instructed  the  jary.  that  the  decree  was  no 
defence,  and  that  if  the  evidence  was  bel  ieved.  the  plain- 
tiffs were  entitled  to  recover.  The  jury  found  for  the 
plaintiffs,  assessing  damages  for  the  three  years.  Judg- 
ment for  the  plaintiffs  and  the  defendant  appealed. 

No  counsel  for  the  plaintiffs. 
.  W.  N.  H.  Smith  for  the  defendant. 

Pkabson,  J.  His  Honor  erred  in  holding,  that  the  plain 
tiffs  were  entitled  to  recover.  Upon  the  first  count,  they 
could  not  recover*  because  there  was  no  privity,  be- 
tween them  and  the  intestate  of  the  defendant.  To  cre- 
ate a  privity,  it  was  necessary  to  prove,  that  Mrs.  Hardy^ 
in  renting  the  premises,  acted  as  their  agent,  in  which 
case  they  would  be  allowed  to  sue  in  their  own  names, 
the  contract  being  made  for  them,  although  the  agency 
was  not  expressly  made  known  at  the  time  of  the  renting. 
There  is,  in  this  case,  no  proof  of  an  agency.  The  fact, 
that  the  land  belonged  to  the  plaintiffs,  had  no  tendency 
to  prove  it.  Indeed,  Mrs.  Hardy  seems  to  have  acted  un- 
der the  impression,  that  she  bad  a  right  to  rent  the  land, 
as  the  administratrix  of  Edward  Hardy.  It  was  at  the 
election  of  the  plaintiff  to  treat  hex  as  a  wrong  doer  or 
as  their  agent,  but  they  are  not  at  liberty,  by  9uppo$ir»g 
her  to  be  an  agent,  thereby  to  affect  the  rights  of  third 
persons  and  make  a  privity  when  none  before  existed. 
The  defendant's  intestate  as  lessee  of  Mrs.  Hardy  was  es« 
topped  from  buying  the  title  of  his  lessor,  and  in  an  ac- 
tion by  her,  could  not  defend,  by  showing  title  in  a  third 
person,  and  that  he  had  paid  the  rent  to  that  third  person. 

The  same  objections  apply  to  the  second  count,  assuming 
that  an  action  on  the  case  for  rent  can  be  maintained  upon 
an  implied  assumpsit,  on  the  authority  of  the  case  6[ 
Hayes  v«  Acrep  Conf.  Repts.  19.,  and  Cummings  v.  Noye»^ 
10.  Massachusetts  Rep.  443.,  whicli  are  opposed  to  the 
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English  casesv  unless  the  contract  is  admitted  by  the 
pleadings.  Mason  v.  Beldham^  3  Mod.  78.  ShuUlewarih 
V.  Garnet^  id.  210.  Buller^s  nisiprius  188.  In  England 
the  action  is  given  by,  1 1  Geo.  2.  cb.  13.  In  this  case 
there  is  no  privity  between  the  plaintiffs  and  the  defend* 
ant's  intestate,  from  which  a  contract  can1>e  implied.  It 
is  true,  that  in  many  cases,  for  the  sake  of  the  remedy,  a 
tort  may  be  waived,  and  assumpsit  brought  on  an  implied 
contract,  but  that  is  never  allowed,  when  there  is  an  ex* 
press  contract  with  a  third  person,  for  it  involves  an  ab« 
surdity  to  imply  a  contract  to  pay  one  person,  when  there 
is  an  express  contract  to  pay  another,  and  the  implied 
contract  will  be  no  answer  to  the  action  of  the  latter, 
as  it  would  not  be  in  this  case,  for  the  reasons  above 
stated. 

The  third  count  cannot  be  sustained,  for  there  is  no 
proof,  that  any  money  was  received  by  the  defendant's 
intestate. 

It  is  unnecessary  to  notice  the  other  point* in  reference 
io  the  decree.  This  action  seems  to  have  been  brought 
by  the  plaintiffs,  who  are  infants,  instead  of  being  brought 
by  Mrs.  Hardy,  with  whom  the  contract  was  made,  to 
avoid  the  statute  of  limitations.  We  think  the  action 
will  not  lie  in  their  names. 

There  must  be  a  venire  de  novo. 

Pbk  CcBiAM.      Judgment  reversed  and  venire  de  novo* 
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PETfJRSON. 

The  qaestioo  of  identity,  where  difierent  nmnes  are  alleged  to  relate  to  the 

inime  pereon,  is  one  exclusively  for  the  jury. 
Bir  Njau,  J.    A  witness  who  has  known  a  town  for  a  great  number  of  yeai*, 

Biay  £!¥•  evidence  of  a  general  and  uniform  reputation  and  onderslandiog 

that  the  town  was  covered  by  a  particuiur  grant. 
J'er  PKAaso.N,  J.  and  Ruffin,  C.  J.     The  evidence  cannot  be  received  for  thaj. 

parpose,  but  is  competent  to  shew  that  what  was  once  called  the  town  of 

K.  was  now  oalled  the  town  of  W. 
T|ia  oases  of  Smttmr  v.  Herring,  3  Dev.  340,  Mendpnhall  v.  Casaelht  9  D•^^ 

6l  Bal.  50,  and  Norcom  y.  Leary,  3  Ire  54,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  New  Haa- 
over  County,  at  the  Spring  Term  1847,  bis  Honor  Judge 
Battle  presiding. 

This  was  an  action  of  ejectment  for  lot  No.  30,  in  the 
town  of  Wilmington. 

The  lessors,  of  the  plaintiff  claimed  under  a  grant  to 
John  Whatson  made  in  1735,  and  a  deed  irom  John  Wai^ 
Jon  to  Joshua  Grainger,  executed  in  1737.  The  lessors 
of  the  plaintiff  alleged,  that  John  Whatson  and  John  Wat- 
son were  the  same  person,  and  to  prove  the  identity,  they 
iatrx>duce(}9  aAer  objectioo  to  it  on  the  part  of  tha  defisn- 
dant,  the  Register's  bookS|  and  ej^hibited  nineteen  deeds 
from  /•  Wafsqn  and  J.  Wattson  to  different  persons  in 
the  town  of  Wilmington,  and  then  proved,  that  the  de- 
scendants of  Joshua  Grainger  JunV,  the  grand-son  of 
Joshua  Graingpr,  Sen'r,  claimed  and  occupied  ]ots  on 
Market  street,  alleged  to  have  been  conveyed  by  the 
same  deed  as  that  under  which  the  lessors  of  the  plain- 
tiff plaimed.  They  also  proved,  that  no  such  person  or 
flimily,  as  that  of  John  Whatson^  ever  was  living  within 
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the  kaowledge  of  the  witnesses  in  Wilmington.  They, 
then,  after  objection  to  it,  introduced  Iredell's  Rcvisal 
and  showed  therein,  the  tide  of  an  Act  passed  in  173d,  to' 
change  the  name  of  Newton  into  that  of  WiliDjngtoo. 
Thej%  then,  contended,  that,  from  these  facts,  and  espec^ 
ially  from  its  not  being  shewn  by  the  defendant,  from  the 
production  of  the  Register's  books  or  otherwise,  that  there 
ever  were  any  deeds  to  or  from  John  Whatson^  the  jury 
ought  to  presume  the  identity  of  John  Whatson  and  John 
Watson,  and  after  the  lapse  of  one  hundred  years,  the 
jury  should  be  instructed,  that  b,  prima  facie  case  of 
identity  was  made  out.  The  Court  instructed  the  jury 
upon  this  point,  that  they  must  inquire  into  the  (act  of 
the  identity  ;  that  the  lessors  must  prove  it  to  their  sat* 
isfaction,  and  that,  if  they  had  not  so  proved  it,  they  could 
not  recover ;  but  that,  if  it  were  established  to  their  sat- 
isfaction, that  John  Whatson,  the  grantee,  was  the  same 
person,  who  under  the  name  of  John  Watson  sold  to 
Joshua  Grainger,  the  difference  of  names  would  make  no 
difference  in  the  title. 

The  lessors  of  the  plaintifi*,  in  order  to  locate  the  grant 
under  which  they  claimed,  after  having  shown  that  from' 
lapsa  of  time  no  corner  or  line  tree  could  be  found,  and 
that  no  person  could  be  found,  who  had  ever  heard  of  a 
line  tree  or  corner  of  the  grant,  offered  to  prove  by  Dr. 
DeRosset,  who  had  lived  in  the  town  of  Wilmington 
eighty  years,  that  for  sixty  or  seventy  years,  ever  sinoe 
the  witness  was  i$ble  to  recollect,  it  was  a  matter  of 
common  reputation  and  notoriety  in  Wilmington,  that  the 
town  of  Wilmington,  including  the  lot  now  sued  for,  was 
covered  by  the  grant,  under  which  they  claimed.  This 
eyidenoe  was  objected  to  by  the  defendant  and  rejected 
by  the  Court. 

After  a  verdict  for  the  defendant,  the  lessors  of  the 
plaintiff  moved  for  a  new  trial,  upon  the  ground,  that  the 
Court  had   misdirected  the  jury  upon   the  question  of 
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iJenlity;  and  bad  improperly  rejected  llie  evidence  of 
Dr.  Deilosset.  The  motion  \va^  over-ruled,  and  judg- 
ment given,  from  which,  the  lessors  of  the  plaintifT  ap- 
pealed. 

W.  /i.  Haywood  and   IK.  .1.  JVrigktt  for  the  plaiutiHs. 
Strange  and  D.  Reid,  for  the  defendant 

Naso,  J.  The  firatexecption  to  the  Judf^e's  charge  is«  up* 
on  the  evidence  as  to  the  identity  of  John  VVhatson  and 
John  Watson.  The  plaintiffs  claimed  title  to  the  land  io 
question,  under  a  grant  issutd  in  1735,  to  one  John  What- 
Hon.  The  deed  of  conveyance  to  his  ancestor  Joshua  Grain* 
ger  in  1 737,  was  executed  by  John  Watson.  To  show  that 
these  two  names  belonged  to  one  and  the  same  person,  that 
is,  the  identity  of  John  Whatson  and  John  Watson,  the 
plaintifls  proved  that  no  such  person  or  family  as  Whatson 
ever  was  living  in  tB^  town  of  Wilmington,  within  the 
knowledge  of  the  witnesses.  They  oflfered  in  evidence  the 
Register's  Books,  which  after  objection  by  the  defendant, 
M'ere  received  by  the  Court,  and  from  them  showed  nine- 
teen deeds  from  John  Watson  and  Wattson,  to  different 
persons  in  the  town  of  Wilmington  ;  and  they  further 
proved  that  the  descendants  of  Joshua  Grainger,  JunV 
the  grand-sou  of  Joshua  Grainger,  Sen'r,  claimed  and  oc- 
cupied lots  on  Market  street,  alleged  to  have  been  con- 
veyed by  the  same  deed  as  that  under  which  the  plaintiffit 
claimed.  The  lessors  of  the  plaintiff  then  introduced 
Iredell's  Uevisal,  and  showed  therein  the  title  of  an  Act, 
passed  in  1739,  to  change  the  name  of  Newton  into  that 
of  Wilmington.  This  latter  evidence  was  also  objected 
to.  The  counsel  for  the  plaintiffs  moved  the  Court  to  in- 
struct  the  jury,  that  from  the  foregoing  evidence,  and  the 
entire  absence  of  any  testimony  showing  any  deed  what- 
ever from  John  Whatson,  and  after  the  lapse  of  so  long  a 
time,  a  prirfui  facie  case  of  identity  was  made  out.    HU 
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Honor  refused  so  to  charge,  but  instructed  the  jury  that 
the  lessors  or  the  plaintiflTmust  prove  it  to  their  satisfac- 
tion, and  ir  (hey  had  not  so  proved  if,  they  could  not  recov* 
cr.  I  concur  with  his  Honor,  hoth  in  receiving  in  evidence 
the  Books  oi  the  Register  and  in  his  instruction  to  the 
jury  upon  the  question  of  identity.  The  books  wore  of- 
fered, not  to  prove  title  in  the  lessors  of  the  plaintiff,  but 
to  show  that  such  deedn  had  been  made  and  memorials  of 
them  preserved  among  the  public  records,  and  that  they 
contained  no  copy  of  a  deed  rxecuted  by  John  Whnt  or, 
as  circumstances,  which,  taken  in  connection  with  othpr.% 
might  assist  tho  jury  on  the  question  of  identity*.  The 
fact,  that  a  man  by  the  name  of  John  Watson  had  con- 
Teyed  portions  of  the  same  land  to  scvy^W^fllliAhough 
collateral,  was  connected  wiih^c^pim^cuSnl^from 
which  an  inference  might  be  re^4^i^'drawiK^^/^the 
disputedpart,  particularly  after  ^0  iMd^jSP^  low  a 
time.  But  it  was  an  inference ,1wfficii  the  J^^Aw^o^ 
could  draw,  and  it  was  properly  left  ^%J|^9^       ^^ 

In  connection  with  the  above  exV^piion,^  VTMituie  re- 
ception of  the  title  of  the  Act  of  17;ii),ineviJence.  It  be- 
came important  to  the  plaintiflTs  to  prove,  that  the  name 
of  the  town  Newton,  had  been  changed  to  that  of  WiU 
isington  ;  for  the  conreyancc  to  Joshua  Grainger,  the 
ancestor  of  the  lessors  of  the  plaintifis  and  under  whom 
he  claimed,  was  of  lots  in  the  former.  For  this  purpose, 
he  offered  in  evidence,  the  title  of  the  Act,  in  question. 
This  was  admitted  by  the  Court,  though  objected  to  by 
the  defendant.  The  Act,  from  the  title,  appeared  to  be  a 
private  one,  of  which  the  Court  could  not,  judicially,  tite 
notice,  and  the  title  was  no  evidence  of  iti  existence  or 
contents.  But  upon  referring  to  Davis'  Revisal  we  find, 
that  the  change  of  name  was  effected  by  an  Act  passed 
10  175&,  and  which  was  public  in  its  nature.  The  Act 
of  1739,  passed  for  that  purpoi^e,  was,  with  many  others* 
repealed  by  an  order  in  council  of  the  King*     Ailer- 
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wards  yielding  to  the  representations  of  the  colonial  au- 
thorities, his  majesty  authorised  and  directed   "the  Gov- 
ernor of  the  province  to  give  his  assent  to  any  Act,  which 
shall  be  passed  by  the  Council  and  Assembly,  for  re-es- 
tablishing the  several   towns,  precincts,  and  counties,*' 
&c.    In  consequence  of  the  permission   thus  given,  the 
Act  of  1750  was  passed.     It  enacts,  "that  the  several  di« 
visions,  precincts,  and  districts  of  this  Province,  which 
lieretofore  have  belonged  to  the  several  and  respective 
counties  and  towns,  aforesaid,  before  the  repeal  of  the 
before  enacted  Act  of  Assembly,  shall  and  they  arc  here- 
by directed  to  be  re-established  in  counties  and  (owns,  by 
the  several  and  respective  names,  by  which  each  division » 
&c.  was  known  and  dencminated  at  the  time  of  the  re- 
peal  of  said  Acts/'     Dams'  Reuisal,  c/u  9.     This  Act  not 
only  changed  the  name  of  Newton  into  that  of  Wilming- 
ton, but  enacted  and  established  the  boundaries  of  sever- 
aI  counties.     It  was,  therefore,  a  public  law,  of  which  the 
Court  was  bound  to  take  judicial  notice.     The  error,  in-  ' 
to  which  his  Honor  fell,  was  unimportant,  and,  in  a  mea- 
sure, unavoidable.     The  Act  of  175G  is  not  brought  for- 
ward In  any  of  the  Revisals,  subsequent  to  that  of  Air* 
Uavis',  and  that  is  to  be  found  in  few  private  libraries 

The  question,  however,  most  pressed  upon  the  Court 
here,  was  the  admissibility  of  the  testimony  of  Dr.  De- 
Kossett. 

The  object  of  his  evidence  waste  complete  the  title 
of  the  lessors  of  the  plaintiffs  to  the  lot  in  question,  by 
showing  that  it  was  out  of  the  State.  To  do  this,  it  w<  s 
important,  not  to  show  the  metes  and  bounds  of  the 
Whatson  grant,  but  that  the  town  of  Wilmington  was  cr 
it.  This,  it  appeared  to  me,  had  been  already  sufficient- 
ly done.  The  grant  to  Whatson,  after  locating  the  land 
describes  if  as  '*  called  Newton.**  The  deed  to  Grainger 
in  1737  describes  the  grantors,  John  Watson  and  his  wife, 
as  ••  living  in  Newton**  or  Newtown,  and  conveys  a  num- 
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ber  of  lots,  and  then  conveys  'twenty  five  acres  of  the 
bland,  opposite  to  the  said  iownr  leaving  no  doabt  that 
the  lots  conveyed  were  in  (he  town  of  Newton.  In  1756 
the  name  of  the  town  was  changed  to  Wilmington,  which 
it  has  borne  ever  since-^a  period  of  ninety-three  years. 
It  is  then  shown  to  mathematical  demonstration,  that 
Wilmington  is  on  the  land  covered  by  the  Whatson  grant. 
Bat  it  was  thought  necessary  by  the  plaintiff's  coansel 
to  fortify  this  position  by  showing,  that  such  had  been 
the  common  rum^r  on  this  subject  for  many  years  past. 
Dr.  DcRossett,  who  had  lived  in  the  town  for  eighty  years, 
was  tendered  to  the  Court  to  prove,  that  sixty  or  seven-* 
ty  years,  indeed  as  long  ns  he  could  recollect  any  thing, 
it  was  the  common  report  and  belief,  that  Wilmington 
was  covered  hy  the  Whatson  grant.  To  pave  the  way  for 
this  testimony,  the  plaintiffs  had  shown,  that  froii  lapse 
of  time,  no  corner  or  line  tree  could  be  found,  nor  could 
any  person  be  found,  who  had  ever  heard  of  a  corner  or 
lind  tree  of  the  grant.  It  appears  to  me,  that  the  evi- 
dence of  Dr.  DeRossett  was  competent,  and  ought  to  have 
been  received.  From  necessity,  oor  Courts  have  depart- 
ed  from  the  strict  rules  of  the  common  law  in  questions 
of  boundaries.  Sasser  v.  Herring,  3  Dev.  840.  It  is  now 
t)ie  well  established  law  of  this  State,  that  the  declara- 
tions of  a  single  deceased  witness,  as  to  a  line  or  cor* 
ner,  are  admissible  evidence  as  common  reputation. 
Xhis  case  goes  a  step  further,  and  is  justified  on  the  same 
principle  to  suit  necessit}\  The  exclusion  of,  soch  testi- 
mon}'  would,  in  many  cases  of  lots  in  oor  ancient  towns, 
and  of  land  adjacent  to  them,  put  it  out  of  the  power  of 
the  owners  to  make  title  ;  and  this  would  necessarily  re* 
suit  where  the  boundaries  are  natural  objects  of  such  a 
perishable  nature  as  most  of  ours  are.  While  it  is  ad- 
mitted, that  there  is  no  direct  precedent  for  the  admis- 
sion of  such  testimony  as  that  in  question,  it  is  \*ery  clear* 
ly  within  the  reasoning  of  the  Court  in  Mendenkall  and 
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CoMsdlt^  3  Dev.  and  Bait.  50.  There  the  plaintiff  of* 
fered  to  prove*  **  that  it  was  the  reputation  of  the  neigh- 
bourhood,  where  the  land  in  controversy  lay,  that  the 
premises  in  question  were  in  the  boundaries  of  the  grant. 
under  which  he  clainied."  This  toatimony  was  rejected; 
the  plaintiff  had  made  no  survey,  or  attempt  to  survey 
the  grant,  and  relied  solely  on  the  report.  In  assign- 
ing their  reasons,  the  Court  say,  *'  wc  receive  it  (that  19, 
bear-say)  in  regard  to  private  boundaries,  but  wo  require 
that  it  have  something  definite,  to  which  it  can  adhere  ; 
or  that  it  should  be  supported  by  proof  of  correspondent 
enjoyment  and  acquiesence."  Both  of  these  conditions 
were  absent  in  the  case  of  Cassclls^  and  both  are  present 
here.  The  grant  to  Whatson  is  for  040  acres  of  land  in 
New  Hanover  precinct,  **  called  Newton  and  opposite 
the  thorough-fare  to  the  North  west  river,"  and  it  calls 
for  a  line  along  the  river  to  the  station.  The  land,  said 
to  be  covered  by  it,  was,  and  bad  been  for  upwards  of 
one  hundred  years,  in  different  portions,  in  the  possession 
of  those,  w^ho  claimed  under  it.  Newton  was  a  town  in 
the  year  1735,  when  the  grant  issued  to  Whatson,  which 
called  for  it  as  embraced  in  its  boundaries.  In  1750  the 
name  was  changed  to  Wilmington,  which  it  has  borne 
ever  since.  Various  lots,  both  in  Newton  and  Wilmington » 
were  conveyed  to  different  persons,  and  those  conveyed 
to  Grainger,  or  some  of  them  in  1737,  wero  taken  pos- 
session of  by  his  descendants.  It  is  a  matter  of  histor}', 
thai  Wilmington  is.  and  has  been  for  many  years,  a  pop* 
uloos  town,  possessing  a  large  shipping  interest,  and  of 
much  oommercial  importance.  The  two  requisites  then, 
pointed  out  by  the^  case  of  Cassells,  as  being  either  of 
them  sufficient  to  authorise  the  admission  of  hear-say  ev* 
idence  of  this  kind,  exist  in  this  case.  The  testimony  of 
Dr.  DeRossett  was,  then,  clearly  competent.  If  received, 
it  would  have  proved,  that,  for  seventy  years,  it  had  been 
and  was  the  general  rumor  and  common  report,  that 
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Wilmington  was  located  on  the  land,  conveyed  by  the 
Whatson  grant.  Long  and  notorious  possession  is  rery 
strong  presumptive  evidence  of  right,  and  in  qnestionsof 
boundary  authorises  the  inference  of  any  fact,  which  can 
properly  be  inferred,  to  make  such  possession  consisteat 
with  right.  Norcum  v.  Lean/,  3  Ire.  54.  It  must  be  recollec- 
ted that  the  inquiry  was  not  as  to  the  metes  and  bounds  of 
the  Whatson  grant,  but  to  show  that  the  town  of  Wil* 
min^ton  was  on  the  ground  covered  by  it,  and  thereby  to 
prove  that  the  State  had  parted  with  its  title.  If  the  lot 
sued  for,  instead  of  being  vacant,  had  been  enclosed,  and 
in  the  poseessinn  of  the  defendant,  or  other  individoals, 
for  sixty  years,  could  there  be  any  doubt  a  jury  would 
have  been  instructed  to  presume  a  grant  7  This  case 
bears  9  strong  analogy  to  that  class  of  cases,  whieh, 
by  writers  upon  the  law  of  evidence,  is  treated  as  form* 
ing  an  exception  to  the  general  rule,  excluding  hearniaj 
evidence.  The  exception  is,  that,  when  the  subject  in  con* 
troversy  is  of  public  or  general  interest,  then  hear-say 
evidence,  as  to  the  boundary,  under  certain  restrictions^ 
is  admitted.  Where  all  the  citizens  of  the  State  are  in* 
terested,  the  interest  is  public;  where  the  whole  are  not 
interested,  but  it  aflects  a  less,  though  still  a  large,  por- 
tion of  them,  the  interest  is  general,  as  in  questions  aris* 
ing  out  of  right  of  c:>mmon.  Weeks  v.  Sparks^  1  Ma.  and 
Sel.  690.  That  was  an  action  of  trespass  quare  clausum 
fregit.  The  defendant  pleaded  in  bar  a  prescriptive 
right  of  common,  in  the /ocii«  in  quo  \  the  plaintiff  replied^ 
prescribing  in  right  of  his  messuage  to  use  the  ground 
for  tillage.  It  appeared  that  many  persons,  beside  the 
defendant,  had  a  right  of  common  there,  and  for  that  rea* 
80D  bear-say  evidence  of  the  plaintiff's  right  was  admit* 
ted,  it  being  derived  from  persons  conversant  with  the 
neighbourhood.  But  the  case,  most  nearly  resembling 
this,  is  that  of  Rogers  and  Woodf  2  Barn,  and  Ad.  Mft. 
There  the  question  was,  whether  the  City  of  Chester  aiH 
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eiently  formed  part  of  tbe  County  Palatine.  Testimony 
of  reputation  was  offered,  and  rejected,  not  because,  in 
itself  not  eoropetent*  but  because  it  proceeded  from  per- 
sons, \vho  had  no  particular  knowledge  of  the  fact,  that 
is,  of  tbe  reputation.  And  in  the  Duke  of  New  Caslle  v. 
BroseberOt  4  Barn,  and  Ad.  279,  such  evidence  was  re« 
eeived.  The  question,  there  was,  whether  the  castle  of 
Nottingham  was  within  the  hundred  of  Broseboro.  The 
case  before  us  is  one  of  private  right,  and  the  cases  re- 
fered  to  are,  therefore,  no  authority^  but  they  are  so  simi- 
lar in  their  circumstances,  that  the  same  reasoning,  up* 
on  which  hear-say  evidence  was  admitted  in  them,  ap« 
plies  with  equal  force  here,     i  Greenleafs  £v.  317. 

I  should  hold  that  the  existence  of  u  town,  for  the 
length  of  time  that  Wilmington  has  existed,  and  for  a 
mueb  shorter  time,  would  be  legal  evidence,  from  which 
a  jury  would  be  directed  to  presume  a  grant  to  tholand 
on  which  i(  was  located — that  the  State  had  parted  with 
"Its  title. 

Dr.  DeRossett  lived  in  the  town  of  Wilmington,  but  the 
case,  and  I  am  not  permitted  to  look  beyond  it,  no  where 
states  that  he  owned  any  real  estate  in  it.  He  was,  there* 
fore,  a  competent  witness  to  testify  to  the  faots,  lo  which 
he  was  called,  as  he  had  no  interest  involved  in  the  con* 
troversy.  1  Phil.  £v.  55,  57.  And  the  evidence  was 
oompetentt 

His  Honor  erred  in  rejecting  the  testimony,  and  there 
ought  to  be  a  twfitre  dc  novo, 

Pbaksoit,  J.  The  question  of  identity  was  a  matter  for 
the  jury.  There  is  no  such  rule  of  law,  which  would 
have  authorised  the  Judge  to  instruct  the  jury,  that  a 
prima  facie  case  of  identity  was  made  out,  and  the  plain* 
tiffhas  no  ground  to  complain  of  the  charge.  I  think, 
however,  that,  if  the  plaintiffs  had  been  allowed  the  bene* 
fit  of  the  testimony  of  Dr.  DeRossett,  the  jury  could  not 
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have  hesitated  one  instant  in  finding  that  the  John  Wluit* 
sotu  to  whom  a  grant  was  made  covering  the  town  of 
Wilmington  in  1735.  was  the  same  individual,  as  tbo 
John  Watson^  who  in  1737,  made  a  deed  to  Grainger  for 
many  lots,  among  others,  the  lot  sued  for,  in  the  town  of 
Wilmington  ,  and  if  the  plaintiff  was  entitled  to  the  bene- 
lit  of  this  testimony,  there  ought  to  be  a  venire  de  novo. 
I  do  not  think,  that  it  is  competent  to  prove  by  traditioa 
and  general  reputation,  that  a  town  is  covered  by  a  grant 
to  A.  6.  That  would  be,  in  eft'ect,  to  locate  a  grant 
rniTely  by  tradition  and  general  reputation.  The  fact 
that  a  town  is  upon  the  land,  which  a  certain  grant  is 
alleged  Xo  cover t  c^n  make  no  difference,  and  does  not 
tend  to  prove  the  allegation.  The  object  in  this  case  was 
not  to  ascertain  the  boundaries  of  a  town ;  it  was  ad* 
mitted  that  the  lot  sued  for  was  in  the  town — but  to  lo« 
cate  the  grant.  The  existence  of  the  town  raises  a  pre* 
sumption,  that  the  land  was  granted  to  some  individual^ 
but  has  no  tendency  to  show,  who  the  grantee  was. 

This  question,  in  my  opinion,  is  settled  by  the  case  of 
Mendenhall  v  Cassells,  3  Dev.  &  Bat.  50.  **The  tradition 
must  have  something  definite  to  which  it  can  adhere,  or 
be  supported  by  correspondent  enjoyment  and  acquies- 
cence." ''A  tree  may  be  shown  to  have  been  pointed  out 
by  persons  of  a  by-gone  generation  as  the  corner  of  an 
old  grantor  deed.**  The  tree  is  something  to  which  the 
tradition  can  adhere.  *'A  field  may  be  shown  to  have 
been  reputed  the  property  of  a  particular  man,  and  to 
have  been  claimed,  enjoyed,  and  occupied  as  such."  The 
occupation  supports  the  tradition. 

In  that  case,  as  in  this,  the  old  grant  called  for  ccr« 
tain  water-courses,  and  corners  and  lines,  but  the  tra* 
diiion  did  not  refer  to  either  ;  and,  therefore,  had  nothing, 
to  which  it  could  adhere  ;  and  many  tracts  of  land  bad 
been  long  occupied  within  the  supposed  boundaries  of 
the  old  grant,  but  the  occupation  was,  in  no  wise,  con- 
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nected  with  the  old  grant,  »ave  by  the  tradition^  which 
was  held  to  be  too  loose  a  eonnection  for  a  jury  to  act 
upon.  So  in  this  case  the  grant,  which  it  was  attempted 
to  loeatCt  had  no  connection,  except  by  the  tradition,  with 
the  town,  the  boundaries  of  which  were  known. 

I  think,  therefore,  his  Honor  was  right  in  holding  the 
evidence  incompetent,  as  an  absolute  proposition.     But 
there  were  circumstances  in  this  case,  which,  I  think, 
made  it  competent,  for  the  purpose  of  establishing  the 
proposition,  which  it  was  necessary  for  the  plaintiff  to 
make  out.    It  was  admitted  that  the  lot,  sued  for,  was  in 
the  town  of  Wilmington.     It  appeared  upon  the  face  of 
the  grant,  that  the  grant  included  the  town  of  New:on, 
and  if,  then,  Newton  and  Wilmington  were  the  same,  the 
grant  included  Wilmington,  and,  of  course  the  lot.    The 
proposition,  then,  which  it  was  necessary  for  the  plaintidT 
to  make  out,  was  that  Newton  and  Wilmington  were  the 
same.     The  effect  of  the  testimony  of  Dr.  DeRosseU  was 
te  prove  that  fact,  for  as  the  grant,  upon  its  face,  included 
Newton,  and  Newton  and  Wilmington  were  the  same, 
k  got  to  be  the  tradition  and  general  reputation,  that  the 
grant  included  Wilmington. 

It  is  perfectly  clear  that  the  names  of  mountains,  rivers^ 
and  towns,  may  be  proved  by  reputation:  in  fact,  that 
asually,  is  the  only  way,  in  which  names  can  be  proved. 
So,  a  change  of  the  name  of  a  river  or  town  may  be  proved 
in  the  same  way ;  and  it  was  clearly  competent  to  show 
by  tradition,  that  the  name  of  Newton  had,  many  years 
before,  been  changed  to  Wilmington.     But.  in  this  case» 
there  was,  in  truth,  no  occasion  to  resort  to  reputatioa 
to  prove  the  change  of  the  name,  for  the  ohange  was 
made  by  a  public  law.  of  which  the  Court  was  bound 
to  take  notice.    The  name  of  Newton  was  changed  to 
Wilmington  by  an  act  of  Assembly,  passed  in  1756. 

Dam^  /lewa/,ch.  0, ,  which  was  a  public  act»  and 

established  the  boundaries  of  several  counties  &c. 

I  am  of  opinion  there  ought  to  be  a  venire  de  novo. 
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RuFFiNt  C.  J.  I  concur  in  the  judgment  of  the  Court 
And  in  the  coui*se  of  reasoning,  which  my  brother  Pear- 
son  has  adopted.  Upon  the  questions,  on  which  the  de- 
cision below  was  favorable  to  the  plaintiff,  we,  of  course 
give  no  opinion,  as  they  are  improperl}'  here  on  the  ap- 
peal of  the  plaintiff. 

Feb  Cubiabi.       Judgment  reversed  and  venire  de  novo* 


DEN  ON    DEMISE   OF  HARDY  &    BROTHER   v«.   JAMES   C, 

bKINNER. 

When  A.  made  a  deed  of  trosl  to  eecure  creditors,  and  it  waa  atipalated  in 
the  deed  that  a  sale  ohould  net  take  place  for  three  yeara,  and,  in  the 
meantime,  the  trustor  ahoald  remain  in  poaeefsion  of  the  property,  con* 
aiatio^  of  landa,  negioea,  Slc  ,  aod  on  the  trial  of  a  iuit,  the  creditor,  im- 
peaobiof  the  trnet,  admitted  that  there  was  no  aetoat  fraud,  but  contended 
that  the  deed  on  its  face  waa  fraodolcBt  in  law ;  Held  by  the  Court,  ihmt, 
whether  the  deed  was  fraudulent  or  not  waa  a  matter  for  a  jury,  under  alt 
the  circumatancee,  but  that  the  Court  could  not,  from  what  appeared  on 
the  face  of  the  deed,  say  it  was  fraudulent  in  point  of  law,  because  there 
Bii|(ht  be  many  cirenmstanees,  in  which  such  a  deed  would  be  good,  and 
the  creditor  admitted  that  it  waa  not  fraudulent  in  facL 

The  cases  of  3foore  y.  Collins,  3  Dev.  126,  Harper  t.  Irwin,  1  Ire.  490^ 
Cannon  y.  Peebles,  2  Ire.  449, 4  Ire.  204,  and  Dewey  r.  LiUUJokn,  %  Ire. 
Eq.  T.  495,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Chowan 
County*  at  the  Fall  Term,  lS48,his  Honor  Judge  Bailet 
presiding. 

The  plaintiflT  claimed  the  premises  under  a  purchase 
by  his  lessors  In  1S45,  under  two  judgments  and  exeoa* 
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tions  against  Wm.  U.  Skinner :  one,  at  the   instance  of 
Matber  and  Lecompte  for  9232  51   cents,  and  the  other 
at  the  instance  of  the  lessors  of  the  plaintiff  for  $1388  66. 
The  defendant  also  claimed  the  premises  under  a  deed  to 
him  from  Wm.  R.  Skinner,  made  April  20, 1841.  It  reciter, 
that  the  maker  was  indebted  to  Jas.  C.  Skinner,  the  defen- 
dant, in  different  sums  on  three  notes,  due  July  Ist,  1837, 
October  27th,  1840,  and  April  5th,  1841,  and  amounting 
together  (o  85142  92  ;  and  also  that  he  was  indebted  upcn 
two  other  notes  for  8337  53.  each,  to  fall  due  Sept.  22nd, 
and  December  22nd,  1811,  which  the  defendant  had  en- 
dorsed to  other  persons  ;  and  that  he  was  indebted  to  six 
other  persons,  named,  in  different  sums,  which  fell  due  at 
Feveral  periods  in  IS37.  1830, 1840,  and  March  and  April 
1841,  amounting  in  the  whole   to  81090  38;  all  which 
debts,  making  the  sum  of  87828  3G,  constituted  the  first 
class  of  debts  secured  by  the  deed.     It  further  recitep, 
that  the  maker  was  indebted  to  thirteen  other  persons, 
named,  in  various  sums,  which  fell  due  in  1839  and  1840. 
amounting  to  83440  35  ;  whereof  two  were  the  debts  to 
Mather  and  Lecompte  and  the  lessors  of  the  plaintiff,  on 
which  the  sheriff  sold  the  premises  in  dispute  ;  which 
thirteen  di«bts  constitute  the  second  class  secured  by  the 
deed.     It   then   conveys  to   the   defendant  400  acres  of 
land,  whereon  the  maker  then  lived,  11  slaves,  4   horses, 
and  small  stocks  of  cattle,  hogs  and  sheep,  farming  tools, 
and  household  and  kitchen  furniture  upon  the  following 
trusts:     That,  if  at  the  expiration  of  three  years  there- 
after, any  portion  of  the  debts  of  the  second  class  should 
remain  unpaid,  and   the  trustee   should   be  required   by 
such  a  part  of  the  creditors  o(  the  second  class  as  should 
represent  the  greater  interest,  he  should  sell  at  public  sale 
on  six  months  credit  as  much  of  the  property  as  would 
discharge  the  debts  of  the  first  class  and  interest ;  and 
that  he  should  in  like  manner  sell  the  remaining  proper* 
ty,  if  any,  and  with  the  proceeds  pay  the  debts  of  the 
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,<iecon(I  classp  ifsufEcient,  or,  if  not,  pro  rata :  And  thatt 
if  any  of  the  creditors,  whose  debts  are  mentioned  in  the 
deed  and  for  which  the  defendant  was  bound,  should  re- 
qnire  pa3'ment  of  his  or  their  debts  before  the  expiration 
of  three  years,  then  the  trustee  might  at  any  time  sell  as 
much  of  the  property  as  would  satisfy  such  debts  :  and, 
further,  that  all  the  property  conveyed  should  be  and  re- 
main in  the  possession  of  William  Skinner  until  it 
should  be  required  for  sale,  according  to  the  terms  of  the 
dend ;  and  the  trustee  should  not  bo  responsible  for  it 
while  the  possession  should  thus  continue. 

The  defendant,  in  further  support  of  the  issue  on  his 
part,  proposed  to  give  evidence,  that  the  deed  was  made 
bona  fide  to  secure  the  debts  mentioned  in  it  and  not  to 
delay,  hinder,  or  defeat  creditors.  Thereupon  the  coun« 
sel  for  the  plaintiff  declared,  that  he  did  not  impute  any 
actual  fraud  to  the  parties,  other  than  what  appeared 
from  the  deed  itself;  but  he  insisted,  that  the  deed  was 
upon  its  (ace  fraudulent  in  law,  no  matter  what  the  de- 
fendant might  show,  and  that  the  Court  was  bound  so  to 
pronounce.  It  was  then  agreed,  that  a  verdict  should  be 
taken  for  the  plaintiflT,  subject  to  be  set  aside  and  a  non* 
suit  entered,  if  the  Court  should  be  of  opinion  against  the 
plaintiff  upon  the  question,  whether  the  deed  wa^  to  be 
deemed  fraudulent  upon  its  face,  although  the  defendant 
might  be  able  to  show,  that  there  was  no  fraud  in  fact. 
The  Conrt  subsequently  set  aside  the  verdict  and  ordered 
a  uon-suit ;  and  the  plaintiff  appealed. 

Heathy  for  the  plaintifl*. 

W.  N.  H.  Smith,  for  the  defendant. 

RuFFiN,  C.  J.  Although  this  is  a  singular  and  extremely 
suspicious  transaction,  yet  the  Court  thinks  the  plaintiff 
gave  up  his  case  by  admitting,  that  there  was  no  fraud 
in  fact,  and  that  every  thing  might  be  taken  in  favor  of 
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the  deed,  which  could  sho^n*,  that  it  was  bona  fide.    Th^ 
debts  were  all  over  due  at  the  date  or  the  deed,  except 
two  small  ones,  for  which  the   trustee   was  liable  and 
and  which  were  to  fall  due  in  the  courf>e  of  that  j'ear ; 
and  as  to  which,  the  trustee  might  sell  property  when  the 
creditors  might  require.     For  the  residue  of  the  debts 
however,  there  was  to  be  no  sale  for  three  years ;  and 
after  that  there  was  to  be  n  sale  for  the  satisfaction  of 
the  first  class  of  debts,  not  at  the  instance  of  the  creditors 
to  whom  those  debts  wore   owing,  but   at   that  of  the 
second  class  of  creditors :  and  during  all  that  time,  the 
deed  stipulates,  that  the  debtor  shall  retain  the  possession. 
This  is  a  very  extraordinary  provision,  certainly  ;  and  it 
would  seem,  that  a  jur}*,  viewing  it  as  men  of  common 
sense,  and  inferring  further  from  the  deed  the  probability 
that  the   maker  was  insolvent  or  greatly  embarrassed, 
would  hardly  doubt  upon  tlie  deed  itselT  that  it  was  an  ob- 
ject of  the  deed  to  provide  for  the  debtor.     The  Court  has 
often  held,  that  when  this  is  the  purpose  of  a  deed,  or  one  of 
its  purposes*  it  is  fraudulent  and  void  under  the  statute* 
Moore  v»  Collins,  3  Dcv.  12(^.     Harper  \\  Irwin^  1  Ired. 
490.    Cannon  v.  Peebles^  2  Ire.  449.     4  Ire.  204.     Dewey  v. 
Liitlejohn^  2  Ire.  Eq.  405.     An  unusual  and  unieasonablo 
postponement  of  the  sale,  the  debtor  in  the  meanwhile 
taking  the  profits,  affords  very  strong  evidence  of  fraud, 
in  that  it  denotes  a  part  of  the  purpose  to  have  been  to 
secure  a  benefit  to  the  insolvent  debtor,  whereas  the  pur 
pose  ought  to  have  been  to  devote  the  whole  of  the  pro- 
party  to  the  satisfaction  of  the  debts.    The  counsel  for 
the  plaintiff  contends,  that  it  is  such  strong  evidence  of 
mala  fides^  as  to  be  conclusive  :  that  it  is  express  fraud, 
and  does  not  admit  of  explanation.    l*he  Court,  however, 
cannot  go  that  far  ;  as  it  is  quite  conceivable,  that  cases 
may  exist,  in  which  such  a  provision  as  this  would  not  be 
fraudulent.    It  would  not,  indeed,  be  sufficient,  that  the 
debts  mentioned  were  just ;  for  it  is  a  fraud  not  to  apply 
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the  debtor'ri  property  to  their  satisfaction  in  a  reasonable 
time,  but  reserve  it  for  bis  use ;  and,  certainly,  a  reserva- 
tion for  three  years  is  startling  and  prima  facie  for  tba 
debtor's  benefit.  If  the  party  was  insolvent»  so  that  tba 
jury  should  believe  he  was  aware  that  the  debts  could 
not  be  paid  but  by  a  sale  of  the  property,  it  is  plain  the 
stipulation  for  a  posn^ession  for  three  years  would  be  hot 
a  provision  for  so  much  longer  enjoyment  of  the  property 
by  the  debtor :  and  it  would  be  clearly  fraudulent.  It  is 
true,  that  the  land  might  be  sold  under  execution  as  an 
equity  of  redemption.  But  the  remedy  derived  therefrom 
by  the  creditor  would  be  merely  illusory  in  respect  to  the 
period  of  the  possession  to  be  enjoyed  by  the  debtor,  as  in 
most  cases  it  would  take  the  three  years  for  the  creditor 
to  reduce  his  debt  to  judgment,  make  a  sale,  and  bring 
an  ejectment  to  trial.  Besides,  this  deed  complicatM 
land,  negroes,  and  other  chattels  together,  and  in  respeot 
to  the  latter  the  creditors  would  have  no  means  of  en* 
forcing  a  sale  but  the  dilatory  and  expensive  remedy  io 
equity.  When  the  debtor  merely  continues  in  possession 
by  the  su9erance  of  the  trustee  and  creditors,  it  aflfords  a 
presumption  of  fraud,  only  as  it  tends  to  prove  a  secret 
trust  for  the  debtor :  and  that  is  capable  of  being  ro« 
butted  by  evidence  of  the  debtor's  ability  to  pay  his  debts, 
or  the  power  of  the  creditors  to  require  a  sale  at  any 
time.  But  a  stipulation  in  the  deed  for  possession  by  the 
debtor,  for  a  long  time,  is  an  express  trust  for  him  ;  whieh 
might  lead  to  great  abuses,  if  tolerated,  and  must  be 
/>rima/£ccie  fraudulent,  unless  the  period  should  be  so 
short  as  to  leave  it  indifierent.  whether  it  was  for  the 
convenience  of  the  trustee  or  the  benefit  of  the  estate  on 
the  one  hand,  or,  on  the  other,  for  the  benefit  of  the  debtor. 
But,  notwithstanding  these  bad  appearances,  we  think, 
the  intent  is  open  to  evidence,  either  direct,  or  arising  out 
of  facts  and  circumstances  ;  and  it  cannot  be  inferred  ab« 
jolutely,  as  a  dry  matter  of  law,  by  the  Court.    There  are 
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several  reasons,  why  it  cannot  be  done,  as  i«  stated  in 
the  cases  already  referred  to.  Though  it  be  probable,  for 
examplci  that  this  deed  conveyed  all  or  nearly  all  of  the 
maker's  property,  and  that  it  was  not  of  value  sufficient 
to  pay  his  debts  ;  yet  those  facts  do  not  appear  upon  the 
instrument  itself,  and  therefore  could  not  be  assumed  by 
the  Court,  though  they  might  be  presumed  by  a  jury. 
Now,  if  this  person  was  not  insolvent  but  had  other  pro- 
perl}'  amply  suflicient  to  cover  all  his  debts,  and  these 
creditors  wished  to  keep  their  money  at  interest,  and  in 
consequence  thereof,  the  day  was  deferred  at  their  in* 
stance  and  not  that  of  the  debtor,  it  could  not  be  argued 
that  the  deed  was  void  ;  lor  il  would  work  no  hindrance 
to  other  creditors,  who  might  go  against  the  other  pro- 
perty. Again,  the  defendant  might  have  been  able  to 
show,  for  aught  to  be  seen  to  the  contrary,  that  in  fact 
the  debtor  was  bestowing  his  labor,  and  laying  out  mo- 
ney of  his  own  or  of  the  second  creditors,  in  making  im- 
provements on  the  estate,  which  would  greatly  enhance 
its  value  and  require  the  three  years  to  complete.  Or  it 
might  be,  that  the  debts  mentioned  in  the  deed,  among 
which  arc  the  two  for  which  the  premises  were  sold,  were 
all  the  maker  owed,  and  that  the  deed  was  made  in  this 
form  with  the  privity  and  full  convenience  of  all  the 
creditors,  [n  those  or  other  similar  cases,  which  may  be 
supposed,  it  would  be  clear,  that  there  was  no  fraud. 
For  in  the  one  case  the  debtor  was  rather  serving-  the 
creditors,  than  himself,  by  remaining  on  the  property ; 
and  in  the  other,  one  icould  not  allege  covin  in  a  pro* 
vision,  of  which  he  himself  was  the  author.  Although, 
then,  as  far  as  the  case  proceeded  at  the  trial,  it  might 
kave  authorised  a  verdict  for  the  plaintiff,  yet  the  tran- 
saction was  susceptible  of  explanations,  w*hich  might 
have  repelled  the  suspicion  of  fraud,  and  entitled  the  de- 
fendant to  the  verdict. 

Therefore,  the  judgment  must  be  afiirmed. 

pKR  Curiam.  Judgment  afiirmed. 
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AVh«re  an  attachment  wat  issaed  by  a  justice  of  tlie  peace  for  a  eum  above 
bia  juriadiciiou  to  try,  and  ivaa  made  returnable  before  him  or  tome  other 
juaUoe,  and  where  tlie  County  Court  perrmitted  the  plaiutilf  to  amend  th« 
process  by  making  it  reluruttble  to  the  County  Court,  and  the  County 
Court  also  permitted  the  defendant  to  appi*al,  upon  his  giving  bond,  dec, 
though  he  had  not  re^ilevied.  Held^  that  the  defeudiint  was  entitled  to  ap- 
peal, notwhhstauding  he  had  not  filed  a  replevin  boud.  And  //elrf.seeood- 
ly,  tiiat  where  it  appeared  that  tiie  defendant  was  not'able  at  the  lime  to 
procure  Bufficieui  securities  fur  an  appeal,  he  was  entitled  to  a  certiorari^ 
without  shewing  any  merits  iu  fdci,  the  case  disclosing,  that  there  were 
questions  of  law,  which  he  had  a  right  to  have  decided  by  the  Superior 
Court 

The  eases  of  Brook*  v.  Morgon,  5  Ired.  484,  and  Trice  ?.  Rajff  4  Ired.  lt« 
cited  and  approved* 

Appeal  from^  the  Superior  Court  of  Law  of  Greene 
County,  at  the  Spring  Term,  1848,  his  Honor  Judge  Drcic 
presiding. 

The  plaintiff  sued  the  defendant  by  attachment.  The 
8Qm  demanded  was  four  hundred  and  fifty  dollars.  The 
writ  was  issued  by  a  single  magistrate,  and  made  re- 
turnable before  him  or  some  other  justice  of  the  peace. 
The  attachment  was  directed  to  a  constable,  who  had 
levied  it  on  property  belonging  to  the  defendant.  In  the 
County  Court*  the  defendant,  by  his  counsel,  moved  to 
dismiss  the  proceedings,  which  was  refused  by  the  Court, 
and  the  plaintiff  moved  to  amend,  so  as  to  make  the  writ 
rettrnable  to  the  County  Court.  This  was  objected  to 
by  the  defendant*  but  allowed  by  the  Court.  From  thhs 
judgment  the  defendant  prayed  an  appeal  to  the  Superior 
Court,  which  was  granted,  on  condition  of  his  entering 
into  bond  for  2S100O,  with  sureties,  which  he  failed  to  do. 
The  defendant  moved  hi^  cause  into  the  Superior  fourt. 
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by  certiorari^  and  in  his  petition  &»taf cs  the  furfgoing  lacttf, 
and  that  bis  failure  to  procure  sureties  was  owing  to  thn 
magnitude  of  the  sum  required,  and,  us  he  was  infurineJ 
and  believed,  to  the  improper  interference  of  the  plaintitt* 
Britt.     In  the  Superior  Court,  Britt  filed  his  affidavit,  ad> 
mitting  the  facts  set  forth  in  the  petition,  except  as  to  his 
interference  to  prevent  the  defendant  from  procuring  the 
requisite  sureties.    He  further  slates,  that  his  counsel  in 
the  County  Court  objected  to  the  right  of  the  defendant 
to  appear  or  be  heard  in  the   Court,  until  he  had  made 
himseli  a  party  by  replevying  the  property  levied  on,  ac- 
cording to  the  Act  of  Assembly,  and  as  he   was   not  a 
party  to  the  suit,  he  was  not  entitled  to  appeal  from  tho 
judgment  of  the  Court  and  consequeutly  had  no  right  to 
a  ceriioraru    His  Honor,  the  presiding  Judge,  being  of 
this  opinion,  the  certiorari^  on  motion  of  the  plaintiff,  was 
dismissed,  and  the  defendant  appealed. 

Hasted  and  /.  H.  Bryant  for  the  plaintiff. 
Rodman,  for  the   defendant,  submitted   the  following 
argument : 

1st.  Had  the  justice  who  issued  the  attachment  power 
to  make  the  amendment  7 

**The  Court  in  which  any  action  shall  be  pending  shall 
have  power  to  amend  any  process,"  &c. 

If  such  amendment  be  made  toany  pleading  in  matters 
of  substance,  the  adverse  party  shall  be  allowed  an  op- 
portunity  according  to  the  course  and  practice  of  the 
Court  to  answer  the  pleading  so  amended."  Rev.  SiaL 
Ch.  5,  Sec*  1  and  2. 

Supposing  the  justice  to  bo  a  *'Court"  within  the  mean- 
ing of  the  Act.    It  is  contended, 

1st.  That  process  absolutely  void,  is  not  "process"  with* 
in  the  meaning  of  the  Act  and  cannot  be  amended  in  any 

Conn. 
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2nd.  That  the  jastiee  could  make  no  amendment  of  tho 
nature  of  Chat  made  by  him,  viz :  transferring  the  suit  to 
the  County  Court  because  it  would  bo  incompatible  with 
the  2nd  section  ofcb.  3.  Rev.  Stat. 

1st.  Procrss  absolutely  void  cannot  be  amended  in  any 
Court,  Kenworihy  v.  Peppiat,  4  B.  &  A.  S88,  (0  E.  C.  L. 
R.  426.)  I  W*s.  Dig,  p.  145,  sec.  K  and  cases  there  cited. 
4  Cow.  49,  501.     Johnson  v.  McGwin^  4  Dev.  270. 

2nd.  To  allow  a  justice  to  mnko  an  amendment  of  the 
character  of  tlii^s  would  produce  great  injustice,  as  a  jus- 
tice keeps  no  records.  A  defendant  (who  has  no  notice 
of  the  amendment.)  would  never  know  where  to  find  a 
suit  against  himself,  nor  where  to  appear,  and  has  no 
opportunity  to  answer  according  to  the  statute, 

8rd.  The  County  Court  had  no  power  to  amend,  because 
the  process  was  not  pending  belore  it.  Smith  v.  Tow^  Z 
Ire.  9449  and  also  because  the  process  was  absolutely 
roidi 

4th.  An  attachment  is  not  amendable  in  matter  of  sob« 
stiince. 

An  amendment  of  a  bailable  writ  discharges  the  bail. 
1  Arch.  Prac.  3 1 7. 

The  seizure  of  property  is  in  lieu  of  an  arrest  and  bail, 
and  by  an  analogy,  the  amendment  discharges  the  proper- 
ty  and  would  thereby  dissolve  the  attachment. 

5th.  The  Court  should  have  dismissed  the  attachment^ 
notwithstanding  the  defendant  had  not  replevied. 

Sergeant  on  Att.  147,  citing  1  DalL  210,  Doane  v.  Pen* 
hollow^  Id.  152,  Id.  1.58,  show  that  the  irregularity  may  be 
pointed  out  by  the  defendant  or  any  other  person,  and 
the  Court  is  bound  to  notice  an  error  apparent  on  the  re« 
cord.     Serg.  Att,  138. 

As  to  the  right  of  defendant  to  appeal. 

Anders  v.  Meredith,  4  Dev.  &  Bat.  1 99,  decides  that 
where  the  Court  has  the  power  to  amend  and  exercises  its 
discretion,  thrro  is  no  such  right.    See  Cape  Fear  Bank 
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T.  Willianuon.  2  Ir^.  147.  Dickinson  v  LippeU  &  Ire*  560^ 
Slide  V.  Barton^  6  Ire.  207.  The  presumption  is  that  tb« 
judge  did  not  hear  the  evidence^  but  decided  simply  on 
the  right  to  appeal  from  the  County  Court. 

Nash.  J.     In  the  case  sent  to  thifi  C^urf,  it  is  atafedf 
that  the  plaintiff  moved  to  dismi«}S  the  certiorari^  because 
the  defendant,  not  having  replevied  the  property  levied 
on,  was  not  in  Court,  and  on  the  other  grounds  set  forth 
in  his  affidavit.     The  first  enquiry  was,  under  the  cir* 
cumstanees  of  this  case,  was  the  defendant  entitled  tonn 
appeal   from  the  County  to  the  Superior  Court?     We 
i4iink  he  was.    The  Act  of  HT?  is  very  broad  and  com* 
prehensive  in  its  terms,  in  granting  appeals — '*if  anyper- 
son,  either  plaintiff  or  defendant,  or  wlio  shall  be  intereUtd, 
in  any  judgment,  sentence  or  decree  of  any  County  Coart 
shall  be  dissatisfied,"  &c.,  he  may  appeal,  4*c.     Here  the 
defendant  was  a  party,  and  the  only  party  defeodant-<-* 
against  him  alone,  the  attachment  issued.     Before  he 
was  entitled  to  plead,  it  was  necessary  he  should  reple* 
vy,  because  the  attachment  is  to  compel  an  appearance. 
The  judgment,  from  which  the  defendant  appealed,  was 
not  one  denying  him  the  right  to  plead,  but  from  one 
dismissing  the  ca^iiorari.  denying  him  the  right  to  bring 
his  case  before  the  Superior  Court  in  that  way,  because, 
Dot  entitled  to  appeal.     Under  the  act  of  1777,  he  was 
entitled  to  the  appeal.     The  next  enquiry  is,  had  he  a 
right  to  the  writ  of  certiorari^  under  the  circumstances 
of  his  case  ?     The  petition  states,  and   the  answer  of 
Britt  does  not  deny  it,  that  the  County  Court  granted  the 
appeal,  upon  the  defendants  giving  bond  and  good  sure* 
tics  in  the  sum  of  SI, 000,  and  he  was  unable  to  give 
the  bond,  in  consequence  of  the  magnitude  of  the  sum 
designated.    The  sum  was  a  large  one,  being  more  than 
double  the  amount  of  that  demanded  in  the  writ  Whether 
there  was  any  oppression  in  this  or  not,  is  not  now  to  be 
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decided  The  defendant  swears  that  he  endeavored  to 
procure  sureties  and  failed,  and  by  that  inability  was  de* 
prived  of  the  right  secured  to  him  by  law.  But  tht  law 
does  not  suffer  any  man  to  be  deprived  of  his  rights  by 
fraud,  accident  or  mistake,  and  the  ordinary  usa  of  the 
writ  of  certiorari  is  to  supply  the  place  of  an  appealp 
where  a  party  has  been  deprived  of  it,  from  either  of  the 
causes,  above  enumerated.  Brooks  v.  Morgan^  5  Ired. 
494.  The  samr,  cause  assigned  here  by  the  defendant  for 
not  availing  himself,  was  assigned  by  the  plaintiS'in  the 
case  Trice  v.  Ray  ^  yWrftoro, 4  Ire.  11, to- wit:  inability 
to  procure  sureties  to  his  appeal  bond.  Rut  it  is  said, 
that  the  defendant  had  not  sworn  that  he  has  a  good  de- 
fence to  the  action,  or  to  merits.  In  this  case  we  do  not 
deem  it  necessary,  that  be  should  state  other  merits  than 
those  apparent  in  the  record.  They  raise  questions  of 
law  of  material  import  in  the  cause,  which  were  proper 
for  the  consideration  of  the  Superior  Court,  to«wit : 
whether  the  property  was  not  discharged  by  the  altera* 
tion  of  the  attachment  by  the  magistrate,  and  whether 
the  amendments  were  properly  made  in  the  County 
Court,  and  for  the  want  ot  a  prosecution  bond,  after  the 
alteration  by  the  magistrate,  besides  others.  Collins  v. 
iVo//,  3  Dev.  224.  The  defendant  was  deprived  of  the 
remedy  provided  for  him  by  the  Act  of  1777,  by  no  fault 
of  his,  and  the  certiorari  was  the  only  mode  by  which  he 
oonid  be  placed  in  a  situation  to  have  his  cause  heard. 

We  are  of  opinion  his  Honor  erred  in  the  judgment 
given. 

Per  CutiAM.    Judgment  reversed  and  cause  remanded. 
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In  an  aetioo  for  bariioriog  a  dava,  to  which  the  statote  of  limilntiona  was 
pleaded,  the  plaintiffeould  not  prove  any  act  of  harboring  with'n  three  yean 
before  the  commencement  of  the  action,  but  proved  that  the  defendant  had 
harbored  the  ilave  for  aeyerai  yean  before  that  period  ;  Held,  that  the 
Coart  ahoald  have  instructed  the  jury  that  there  waa  no  evidence  to  rebut 
the  plea  of  the  Btatule  of  limitations,  or  from  which  the  jury  could  iofor 
any  act  of  harboring  wilhin  the  three  ^'ears. 

Appeal  Trom  the  Superior  Coort  ol  Law  of  Edgcombe 
County,  at  the  Spring  Term,  1646,  his  Honor  Judge  Cald« 
wzLL  presiding. 

This  was  a  suit  fo  recover  damages  for  harboring  a 
slave.  It  appeared  in  evidence,  that  the  said  slave  had 
belonged  to  the  defendant,  Asael  Farmer,  and  had  been 
sold  under  execution  in  1^35,  and  purchased  by  the  plain* 
tiff;  that  he  took  the  said  slave  into  possession,  and,  im< 
mediately  thereafter,  he  absconded  and  remained  out  un« 
til  January,  1845.  The  witnesses,  on  examination,  tesli* 
fied  to  various  acts  of  harboring,  from  shortly  after  the 
said  slave  ran  off,  until  the  Fall  of  1812,  such  as  seeing 
him  on  the  plantation  of  the  defendants,  at  and  about 
their  house  and  out  houses — seeing  caves  and  a  shelter 
on  their  lands,  and  one  near  their  house,  having  the  ap- 
pearance of  being  used,  as  places  of  concealment  bj'  some 
one  ;  and  one  witness  testified  that  he  had  seen  the  slave 
at  a  camp  on  the  land  of  the  defendants,  in  company  with 
the  defendant,  William,  while  he  was  out,  and  the  said 
William  then  spoke  of  him  as  a  runaway.  This  suit  was 
commenced  on  the  15th  of  September,  1846. 

The  counsel  for  the  defendants  moved  the   Court  to 
charge  the  jury,  that  (he  statute  of  limitations  barred  the 
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plaintiif 'd  right  to  recover  damages  for  any  harboring* 
previous  to  the  15th  of  Scpternber,  1843;  and  that  there 
was  no  evidence  after  that  time  to  subject  the  defendants 
The  Court  declined  so  to  charge,  but  told  the  jury,  that* 
though  the  statute  did  protect  the  defendants,  as  to  any 
harboring  before  the  15th  of  September,  1843,  yet  they 
might  look  to  the  antecedent  acts  of  the  defendants,  and 
if  they  believed  from  them,  that  the  harboring  was  con- 
tinued after  the  15th  of  September,  1813,  the  plaintiff 
would  be  entitled  to  recover  for  the  loss  of  the  services  of 
the  said  slave,  after  that  time. 

The  jury  returned  a  verdict  for  the  plaintiff.  The  de- 
fendants moved  for  a  new  trial,  because  of  misdirectioa* 
which  was  refused,  and  they  appealed* 

B*  F.  Moore,  for  the  plaintiff. 
Whitahcr,  for  the  defendants. 

Nash,  J.  The  only  question  presented  is,  as  to  the 
charge  upou  the  statute  of  limitations.  We  think  the 
defendants  were  entitled  to  the  instructions  they  asked, 
and  that  his  Honor  erred  in  refusing  them.  In  propor- 
tion to  the  atrocity  of  conduct  imputed  to  any  one,  ought  io 
be  the  care,  with  which  we  should  guard  ourselves  against 
the  feelings  it  naturally  excited.  The  crime,  imputed 
to  the  defendants,  for  it  is  a  criminal  act,  punishable  by 
indictment,  is  little  less  than  that  of  stealing,  and  only 
less,  because  the  law  does  not  make  it  a  felony.  The 
slave  had  been  sold  to  pay  the  debts  of  the  dofendants* 
and  for  seven  years,  the  plaintiff  had  been  by  them  frao* 
dulently  deprived  of  his  services.  The  feelings  natu- 
rally excited  by  such  conduct  should  not  be  permitted  to 
obscure  our  judgment.  Criminal  as  the  defendants  cejr- 
tainly  were,  and  deserving  of  all  the  punishment,  which 
the  law  affixed  to  their  actions,  they  are  still  entitled  to 
the  protection,  which  the  law  throws  around  their  per- 
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sons.  The  statute,  which  makes  the  harboring  of  a  slave 
an  indictable  offence,  also  give  to  the  owner  an  action 
Tor  the  damages  he  may  have  sustained.    The  time,  with* 

'  in  which  such  action  shall  be  brought,  is  regulated  by 
the  general  statute  of  limitations.  By  it,  it  is  enacted, 
that  actions  upon  the  case  must  be  brought  within 
**  three  years  next  after  the  cause  of  such  action  or  suit 
occurred,  and  not  after/'  Every  act  of  harboring  a  slave 
is  a  fresh  cause  of  action,  but  an  action  when  brought 
covers  all  such  acts  for  three  }*ears  next  before  the  bring- 
ing of  the  suit,  for  the  law  does  not  countenance  the 
splitting  op  of  actions.  In  this  case,  the  writ  issued  on 
the  15th  of  September  1846,  and  embraced  all  the  time 
between  that  period  and  the  15th  of  September  1813,  and 
could  not,  by  force  of  the  statute,  extend  any  further  back. 
This  was  the  opinion  of  the  presiding  Judge,  and  he  so 
charged,  but  he  proceeded  "that  they  might  look  to  the 
Qfitecedent  hcis  of  the  defendants,  and  if,  from  them,  they 
believed,  that  the  harboring  continued  after  the  15tb  of 
September  1843,  the  plaintiff  would  be  entitled  to  recov- 

•  er  for  the  loss  of  the  services  of  the  slave  after  that  time." 
This  was  stating  to  them,  that  the  acts  of  harboring 
down  to  the  Fall  of  1842,  were  evidence  of  a  harboring 
after  the  15th  of  September  1843.  In  this  opinion  we  do 
not  concur.  It  is,  in  effect,  holding,  that  the  defendants, 
having  been  fixed  with  acts  of  harboring,  at  any  time 
before  the  action  was  brought,  were  to  be  considered  as 
still  harboring,  not  only  down  to  the  time,  when  the  stat- 
ute of  limitations  would  begin  to  run,  but  to  the  bring- 
ing of  the  action.  Such  a  construction  would  virtaally 
repeal  the  statute  in  every  case,  where  there  was  more 
than  one  not  of  harboring.  Nor  can  we  see,  why,  if  cor- 
rect, it  should  not  have  that  effect  in  every  case.  A 
dozen  acts  of  harboring  in  1842  is  no  more  evidence  of  a 
harboring  after  the  15th  of  September,  1843,  than  would 
be  one  such.     If,  in  measuring  the  time,  which  the  statute 
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covers,  we  pass  the  15th  of  September,  1643,  where  sha  1 
we  stop,  in  '42,  '41,  '40,  or  where  else  ?  It  is  imposstbley 
that  a  transgression  of  the  law,  in  either  of  those  years, 
can  be  evidence  of  such  transgression  in  '43.  A.,  in  '43, 
steals  the  negro  of  B.,  who  regains  the  possession  of  him; 
in  '43,  it  is  alleged  he  stole  the  slave  again ;  coald  it  be 
pretended,  that,  on  an  indictment  for  the  latter  ofiencCv 
the  first  taking  could  be  given  in  evidence  to  convict? 
Again,  in  an  action  for  usury,  evidence  of  other  usurious 
contracts  of  the  defendant,  either  with  the  same  or 
another  person,  would  not  be  evidence.  7  ISast^  109. 
Sj}encely  v.  Willott.  The  general  replication  in  this  case 
to  the  plea  of  the  statute,  is.  that  within  three  years  next 
before  the  bringing  of  the  action,  the  defendants  did  har- 
bor the  f  lave.  Is  the  replication  supported  by  evidencet 
that  he  harbored  bim  four  years  before  the  action  was 
brought  ?  In  an  action  of  fraud  in  the  sale  of  personal 
property,  if  the  defendant  plead  the  statute  of  limitations* 
It  is  no  sufficient  replication,  that,  within  three  years  next 
before  the  bringing  of  the  action,  the  defendant  acknowl* 
ed  the  fraud.  Oathoui  v.  Thompson^  SOth  John.  R.  277. 
That  was  an  action  of  tort  for  fraud  in  the  sale  of  a  slave 
— this  is  an  action  for  a  tort  in  harboring  a  slave.  In  the 
former,  the  confession  referred  to  the  time  of  the  sale, 
when  the  fraud  was  committed,  which  was  not  withia 
the  time  limited  by  law  for  bringing  such  actions.  If,  in 
this  case,  the  defendants  had  confessed,  after  the  loth  of 
September,  1843,  that  they  had  harbored  the  slave,  pre* 
vious  to  September  1842,  it  would,  according  to  the  ease 
cited  above,  be  no  evidence  to  bring  the  case  within  the 
statute.  Much  less,  could  tho/dc^  of  harboring,  previous 
to  the  Fall  of '43,  be  any  evidence  of  a  harboring  after 
the  15th  of  September,  '43,  more  than  a  year  thereafter* 
The  plaintiff',  by  his  replication,  undertook  to  show,  that 
the  defendants  had  committed  the  offence  within  the  three 
years  next  before  the  bringing  of  the  action  ;  and  be  most 
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prove  an  dc^  of  harboring,   withiu   that  time,  either  by 
positive  evidence!  or  by  proof  of  such  circonrsCances  oc- 
curring within  that  lime,  as  could  justify  a  jury  in  so 
finding.     It  may  be  that  the  law  ought  not  to  shield  from 
ponishment,  the  perpetrators  of  such  offences.     Yet  it 
bae  been  the  pleasure  of  the  Legislature  to  limit  to  two 
years  the  prosecution  of  all  misdemeanors^  with  a  few 
exeeptiona*     If  this,  instead  of  being  a  civil  suit,  were  h 
criminal  prosecution  for  this  offence,  would  the  proof  of 
an  act  of  harboring  in  the  Fall  of '43  support  an  Indict- 
.menty  commenced  in  '45 ;  or  would  it  be  correct  to  refer 
ibe  jury  to  the  act  in  '42,  as  justifying  a  conclusion  by 
them,  that  the  olfence  had  been  perpetrated  within  two 
years  next  before  the  preferring  of  the  indictment  ?     it  is 
(raCy  these  are  certain  facts  which  are  of  such  a  nature, 
that  the  law  presumes  their  continued  existence,  until  it 
18  sfaown  that  they  do  not  exist.     Thus  a  man,  who  is 
shown  to  be  in  life  at  a  certain  time,  is  presumed  to  be 
still  in  life,  until  it  is  shown  that  be  is  not  in  life,  either 
by  proving  bis  death,  or  such  a  lapse  of  time,  since  he 
was  last  heard  of,  as  raises  a  counteracting  presumption 
of  death.    So,  also,  sanity,  when  established  previous  to 
doing  a  particular  act,  is  presumed  to  continue  at  the 
time  the  act  is  done,  until  the  contrary  is  proved.    But 
harboring  a  slave  is  not  a  continuous  act,  and  no  pre- 
sumption arises  from  the  proof  of  one  such  act,  that  another 
at  a  subsequent  time,  has  taken  place.    If  the  slave  had 
been  seen  on  or  near  the  premises  of  the  defendants  after 
the  ISth  of  September  1843,  the  acts  of  harboring  previoua 
thereto  wonld  be  evidence,  not  to  increase  the  damages, 
but  to  show  the  nature  of  the  act  of  being  at  the  place 
at  that  time. 

RuFFiN,  C.  J.  The  declaration  was  for  harboring  the 
slave  from  the  year  1835,  to  September  15,  1846;  and 
the  prayer  of  the  defendants*  counsel  was  for  instructions 
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upon  two  points.  The  first,  that  for  the  harboring  which 
occurred  before  September  15th,  1843,  that  is,  three 
yi^ars  before  suit  brought,  the  action  was  barred  by  the 
statute  of  limitations ;  and  the  second,  that  there  was  no 
evidence  of  any  harboring  after  that  day.  The  presiding 
Judge  declined  giving  the  whole  instruction,  as  praj'^ed 
for»  including  both  propositions.  But  he  gave  it,  as  asked, 
in  respect  to  the  first  point ;  and  then  he  left  the  case  to 
the  jury  on  the  second  point  with  instructions,  that  they 
might  look  to  the  antecedent  acts  of  the  defendants,  and 
if  they  believed,  from  them,  that  the  harboring  was  con- 
tinued after  the  ]5th  of  Septeml)er,  1843,  the  plaintifT 
would  be  entitled  to  recover  lor  such  harboring  as  took 
place  after  that  day.  Such  is  my  understanding  of  the 
case  stated  in  the  exception  ;  and  therefore  it  strikes  me 
as  not  being  precisely  correct  to  say,  that  his  Honor  had 
refused  to  apply  the  statute  of  limitations  to  the  plaintiff's 
demand.  For  I  consider  that  he  did  so  in  direct  terms,  to 
the  iuK  extent  required  by  the  party  and  the  law ;  so  that 
Ciie  jury  were  obliged  to  understand,  that  they  could 
givo  damages  for  only  such  harboring,  if  any,  as  actually 
took  place  after  September  15, 18 13.  The  question,  then, 
as  it  strikes  me,  is,  whether  there  was  evidence  of  a  har- 
boring within  that  time.  His  Honor  thought  there  was, 
because  it  might  be  inferred  by  the  jury,  that  the  defen- 
dants  had  harbored  the  slave  from  September  15th,  18i3, 
to  September  15th,  1S4G,  inasmuch  as  they  had  harbored 
him  from  1835  to  the  Autumn  of  1842.  So,  the  point  is, 
as  it  seems  to  me,  simply  this  :  whether  the  previous  har- 
boring constitutes  such  circumstantial  proof  of  a  subse- 
quent harboring  as  ought  to  have  been  left  to  the  jury  as 
eompetent  to  establish  it.  If  it  was  competent,  the  ver- 
diet  ought  to  stand  ;  because  it  is  the  province  of  the  ju  y 
to  weigh  and  determine  the  efl^ect  of  evidence,  as  enabling 
them  to  infer  one  fact  from  another,  with  this  proviso, 
however :  that  the  fact,  from  which  the  other  is  inferred, 
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would  be  such  as  aflords  a  fair  presumption  of  the  re- 
quired fact.     It  is  that  proviso,  which  raises  the  question 
of  the  competency  of  the  circumstantial  evidence  in  any 
ease  ;  for  it  is  a  question  of  just  reasoning,  what  infer* 
ences  may  be  made  from  an  admitted  or  established  fact. 
Therefore,  if  the  fact  sought  cannot  be  rationally  deduced 
from  the  circumstances  relied  on,  the  circumstance  itself 
ought  not  to  go  to  the  jury,  because  its  consideration  can- 
not serve  the  justice  between  tlie  parties,  but  may  mis- 
lead the  jury.     Suppose,  in  this  case,  the  declaration  to 
have  been  only  for  the  harboring  from   September   15lb, 
1843,  so  as  to  make  the  statute  of  limitations  altogether 
inapplicable — which,  indeed,  is  the  state  of  the  case  under 
the  opinion  given  on  that  point  to  the  jury;  the  question 
then  would  be  a  naked  one,  whether  the  harboring  laid 
would  or  could  be  established  by  the  previous  harborin|r» 
It  is  often  a  delicate  point  to  determine  what  may  or  may 
not  be  justly  inferred  from  particular  premises;  and  per- 
sons will  frequently  differ  upon  it      When  I  see  that  a 
learned  Judge  thought,  that  a  harboring  up  to  the  time  of 
the  action  might  be  presume  1,  and  that  twelve  gentlemen 
were  able  to  alSrm  on  their  oaths  its  actual  existence,  be« 
cause  it  had  been  practised  for  several  years  before  and 
down  to  1842, 1  cannot  but  be  somewhat  diffident  of  my 
own  conclusions  to  the  contrary,  and  reluctant  to  disturb 
the  verdict  on  that  ground.     But,  as  the  law  does  not  al- 
low a  question  to  be  submitted  to  a  jury  without  evidence, 
which  means  also,  with  such  evidence  as,  taken  in  the 
whole,  will  not  fairly  authorise  a  verdict  in  favor  of  the 
party  offering  the  proof — in  other  words,  evidence,  on 
which  a  Judge  must  saj-,  he  could  not  find  a  verdict — it 
seems  to  be  the  imperative  duty  of  the  Court  here  to 
reverse  the  judgment,  when  a  case  in  that  situation  has 
been   left  to  the  jury.     Now,  it  seems  to  me,  notwith- 
standing the  previous  connection  between  the  slave  and 
the  defendants,  that  one  cannot  justly  and  with  any  rea- 
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ionable  confidence  affirm,  that  the  connection  oontinaes 
for  four  years  after  the  last  visible  trace  of  its  existence. 
And  after  the  expiration  of  that  period  it  may  be  fairly 
contended,  I  think,  that,  if  the  harboring  did  not  continao 
duing  the  whole  period,  it  did  not  exist  at  all  within  it. 
For,  it  is  a  much  stronger  presumption  now,  that  it  did 
not  exist,  for  instance,  in  1843,  than  it  was  in  that  year» 
because,  then  it  might  be  said,  there  were  not  opporta- 
nities,  and  that  time  had  not  been  allowed  to  discover 
direct  proof.    But.  now,  the  negro  has  been  taken  and 
could  point  out  the  means  of  establishing  the  fact,  if  it 
had  occurred,  and  there  has  been  full  scope  for  enquiry 
in  other  quarters  for  nearly  six  years,  in  all,  since  the 
latest  day  to  which  the  direct  proof  brought  down  the 
harboring ;  and  the  whole  period  affords  not  the  slight* 
est  vestige  of  a  harboring  or  correspondence  of  any  kind 
after  the  autumn  of  1842.    If  it  appeared,  that  the  caves 
and  other  places  of  secret  resort,  once  used  by  the  run* 
away,  had  been  still  in  use  by  some  one,  or  that  this  ne« 
gro  had  been  seen  in  the  neighborhood  of  the  defendants, 
although  personal  intercourse  might  not  be  directly  shown, 
there  would  be  something  for  the  mind  to  act  on,  and, 
possibly,  the  ease  might  have  been  fit  for  a  jury's  delib- 
eration.    But,  with  nothing  further  than  the  naked  facts, 
that  ten  years  before  the  negro  had  belonged  to  the  de« 
fendants,  and  that  four  years  before  they  had  entertained 
and  concealed   him,  the  case  is  too  bare  of  proof  to  go  to 
the  jary*    There  is  nothing  within  the  time  ;  and  the 
previous  circumstances,  thus  solitary  and  antiquated,  af- 
ford a  presumption  too  remote  and  inconclusive  to  be 
the  ground  of  judicial  determination. 

I  concur  in  holding,  that  the  judgment  must  be  revers- 
ed and  a  venire  de  novo  awarded. 

Pbb  Curiam.      Judgment  reversed  and  ventre  de  novo. 
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«TATB  TO  THE  USE  OF  HENRY  G.  PARISH  ei.  ELLISON  G. 

MANGUM. 

In  Bn  tclion  gainst  a  conilable  for  a  breach  of  W\a  official  bond,  in  not  col- 
Itcting  a  debt,  the  lelalor  is  entitled  lo  recorer  at  least  nominal  damajri^a, 
when  he  ahowi  neglect  and  unreasonable  delay  in  the  collection,  althoogh 
the  plaintiiTroay  have  received  the  amount  of  his  debt  from  the  constable 
after  the  commencement  of  the  acUou. 

Appeal  from  the  Superior  Court  of  Law  of  Orange 
County,  at  the  Spring  Term,  1S4«,  his  Honor  Judge  Pear- 
son presiding. 

Debt  on  a  constable's  bond.  The  breach,  assigned  in 
the  declaration,  was  want  of  diligence  in  the  collection 
of  a  judgment.  On  the  3rd  of  March,  1842,  the  plaintiff 
put  into  the  hands  of  the  defendant,  a  judgment  rendered 
by  a  magistrate  against  Thomas  D.  Crane.  The  execu- 
tion \vas  taken  out  by  the  defendant  on  the  IClh  of  the 
same  month,  but  he  proceeded  no  farther  on  it,  until  the 
month  of  June  succeeding,  when  he  levied  on  the  land  of 
the  defendant  in  the  execution.  At  the  time  the  execu- 
tion issued.  Crane  had  personal  property  abundantly  suf- 
ficient to  dircharge  it,  which  was  known  to  the  defendant 

Crane  died  on  the  17(h  of  April,  and  on  the  day  sue« 

ceedingt  the  sheriff  levied  on  his  personal  property  to 
satisfy  other  executions,  and  sold  it,  and  applied  the  mo- 
ney raised  to  satisfy  them.  The  constable's  execution, 
with  the  other  papers,  with  the  levy  made  by  him,  was 
duly  returned  to  the  County  Court ;  and  aftera  lenghten- 
ed  litigation  and  much  delay,  the  land  levied  on  was 
sold  under  a  venditioni  exponas ^  and  the  plaintiff  received 
the  amount  of  his  debt  from  the  constable,  the  defendant, 
in  1846.     At  the  same  time  he  protested  against  receiving 
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it  in  satisfaction  of  his  cause  of  action  in  this  suit,  which 
was  then  pending  in  Orange  County  Court. 

The  defendant's  counsel  moved  the  Court  to  charge  the 
jury,  that  the  evidence,  if  true,  did  not  show  a  breach  of 
the  defendant's  bond,  as  the  plaintiff  had  got  his  money* 
This  was  refused,  and  the  jury  was  charged,  that*  if 
the  evidence  was  true,  a  breach  of  the  bond,  in  not  using 
proper  diligence  on  the  part  of  the  of&cer,  was  shown^ 
which  gave  the  plaintiff  a  good  cause  of  action  against 
him,  and  that  tho  receipt  of  the  money  afterwards  could 
only  have  the  effect  of  mitigating  the  damages  to  a  nom- 
inal sum. 

Verdict  for  the  plaintiflfto  that  effect,  and  appeal  by 
the  defendant  to  the  Supreme  Court. 

Norwood,  for  the  plaintiff. 
McRae,  for  the  defendant. 

Nash.  J.  \Vc  concur  with  the  presiding  Judge  in  his 
charge.  The  instruction  required  could  not  be  given. 
The  official  bond  of  the  defendant  was  broken,  although 
the  money  was  received  by  the  plaintiff,  subsequently  to 
the  bringing  of  this  action  in  the  manner  and  under  the 
circumstances  set  forth  in  the  case.  The  law  requires 
that  all  process  shall  be  served  by  the  officer,  into  whose 
hands  it  may  come,  with  all  convenient  speed,  and  in 
the  manner  prescribed.  By  the  act  of  1794,  Rev.  Stat, 
ch.  62,  s.  16,  it  is  directed  that  the  officer,  to  whoda  a  Jus- 
tice's execution  is  directed,  must  levy  upon  the  goods  and 
chattels  of  the  defendant,  or  for  want  of  them  on  his  lands 
and  tenements.  The  primary  fund  for  the  payment  of 
debts,  by  the  law,  is  the  personal  property  of  the  defend- 
ant. Nor  can  a  constable,  without  a  gross  violation  of 
his  duty,  pass  that  by  and  levy  on  the  land  ;  the  latter  is 
not  to  be  touched  by  him  until  he  can  on  his  oath  say, 
that  no  goods  and  chattels  of  the  defendant  could  bs 
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found  by  him.    It  is  his  duty  to  go  to  the  residence  of  the 
debtor,  and  seek  for  personal  property.     At  the  time  the 
defendant  took  out  the  execution,  Crane  had  personal 
property,  much  more  than  was  sufficient  to  discharge  it 
and  this  was  within  the  knowledge  of  the  officer.    Why 
be  did  not  seize  it,  he  does  not  explain.    In  consequence 
of  the  levy  he  did  make,  the  plaintiflf  was  thrown  in* 
to  a  tedious,  prolonged  contest  in  Court,  and,  instead 
of  the  speedy  remedy  provided  for  him  by  the  law,  was 
compelled  to  pursue  the  one,  which  the  unreasonable  con* 
duct  of  the  officer  had  rendered  necessary*    After  a  liti* 
gation  of  near  four  years,  he  received  his  money,  which 
he  might  have  done  in  ten  days  after  the  17th  of  April,if 
the  law  had  been  obeyed.    For  the  delay  in  the  coUee- 
tion  of  the  money,  the  plaintiS*  was  not  entitled  to  any 
damages ;  the  interest  which  accrued  is  considered  suf- 
ficient for  them,  but  for  his  additional  expenses  in  prose* 
cuting  his  suit  in  Court,  over  and  above  those  which 
were  taxed  against  the  defendant,  he  would  be  entitled 
to  compensation.     He,  however,  has  proved  nothing  paid 
by  him,  and,  therefore,  is  entitled  to  nothing  for  them. 
The  reception  of  the  money  by  the  plaintiff  did  not  de- 
feat his  action,  for  it  was  received  under  an  express  ex- 
ception by  the  plaintiff,  that  it  should  not  have  such  ef- 
fect, and  a  tacit  assent  thereto  by  the  defendant.    But 
the  plaintiff  is  entitled  to  the  damages  the  law  implies 
in  every  breach  of  official  duty,  which  in  this  case  is  but 
nominal. 

RuFFiN,  C.  J.  When  this  suit  was  brought,  the  contest 
was  no  doubt  a  real  one,  whether  the  defendant  was  lia- 
ble for  the  relator's  debt ;  as  he  would  unquestionably 
have  been,  if  the  money  had  not  been  made  from  the 
land.  It  is  not  material  to  consider,  whether  that  recov- 
ery could  be  given  in  evidence  under  the  plea  of  condi- 
tions performed,  inasmuch  as  the  relator  admitted  satis* 
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faction  pro  tanto  of  the  damages  arising  from  the  breach 
suggested  in  the  declaration,  and  only  claimed  a  verdict 
for  enough  to  carry  the  costs*     Whether  he  had  sustain* 
ed  any  damages,  which  remained  unsatisfied,  was  the 
point.    That  he  had,  in  legal  contemplation,  seems  clear. 
For,  although  the  money  was  ultimately  raised,  it  was 
efiected  at  an  expense  of  money  or  labor,  which  would 
not  have  been  incurred,  if  the  defendant  had  pursued  the 
direct  and  legal  method  of  taking  the  goods.     Ordinari- 
ly, indeed,  the  creditor  has  no  concern,  whether  a  sheriff 
levy  on  goods  or  land  ;  for,  it  is  not  material  to  him,  so 
that  he  gets  his  money  at  the  return  of  the  writ,  and  he, 
in  fact,  gets  it  without  either  more  or  less  cost  in  any 
way,  whether  the  sheriff  take  the  one  or  the  other  kind 
of  property.    But  it   is  not  so  with  respect  to  execu- 
tions issued  by  a  Justice  of  the  Peace  ;  for  the  creditor 
is  necessarily  injured  to  some  extent  if  the  constable  fail 
to  levy  on  the  goods,  when  he  can,  and,  instead  of  doing 
so,  levy  on  land.    It  is  so,  because  a  constable  can  sell 
goods  and  obtain  satisfaction  without  any  further  agen- 
cy, direct  or  indirect,  of  the  creditor,  further  than  finally 
to  secure  his  money ;  whereas,  by  levying  on  the  land,  he 
compels  the  creditor  to  be  at  the  expense  of  employing 
an  attorney  to  get  the  judgment  affirmed  or  an  order  of 
sale  and  sue  out  execution,  or,  at  least,  puts  the  creditor 
to  the  trouble  of  attending  in  person  to  perform  those 
acts  for  himself.     It  seems  plain,  that  in  this  way  the 
creditor  has  an  interest — one,  that  is  pecuniary — that  a 
constable  should  levy  on  the  personalty,  when  accessible 
to  him,  and  not  on  the  land  ;  as  by  the  former,  the  cred- 
itor gets  his  debt  without  the  loss  of  either  time  or  inon« 
ey,  while  by  the  latter,  a  loss  of  one  or  the  other  is  una* 
voidable.    Therefore  the  relator  must  have  sustained,  at 
the  least,  the  nominal  damages  assessed :  and  on  that 
ground,  I  agree  with  my  brother  Nash,  that  the  judgment 
should  be  affirmed. 
Pia  Curiam.  Judgment  affirmed. 
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PEN  OH  D£MISB  OF  SAMUEL    ANDERS   va  TIMOTHY    AN- 

PERS. 

Wkerv  an  award  hat  b«eii  made  by  refereei,  under  a  rule  of  Court,  ami  cou« 
finnad  by  the  Courti  k  la  biirdia|r  oa  bN  parties,  aud  while  it  remaius  nure- 
verMid  the  judgment  cauoot  be  eentradicted. 

IfVbcre  a  teuaut  in  common  holdd  over  after  partiiiuDi  bie  poaeewion  ihall  not 
be  considered  adversci  unti!  a  demand  ie  made  by  tlie  other  tenants,  uniesa 
ho  does  soma  act  amounting  to  an  actual  exclusive  possession,  which  could 
giva  netice  that  he  intended  to  keep  out  all  others,  or  some  act  amounting 
to  a  disclaimer  of  the  rigbta  of  the  other  teuaula 

The  cases  of  Looe  y.  Edmoadson,  1  Ire.  lo2,  and  Murray  T.  Skankliup  4 
X}tx.  Sl  Bat.  291,  cited  and  approved. 

Appeal  from  the  Superior  Coart  of  Law  of  Bladen 
County,  at  Spring  Tertn,  1843,  bis  Honor  Judge  Bailey 
presiding. 

Tliis  ia  an  action  of  ejectment  to  recover  the  land  men- 
tioned in  the  plaintiff's  declaration.  Both  parties  claim 
under  John  Anders,  Jr.,  who  died  in  1814,  leaving  sever* 
al  ehildren,  among  them  the  defendant  and  James  An- 

derSf  who  died  in  the  year leaving  the  plaintiffs 

and  several  other  children.  In  the  year  — — •  a  petition 
was  filed  by  the  heirs  of  John  Anders,  for  a  division  of  his 
real  estate,  in  the  County  Court  of  Bladen  County  where 
the  land  lay.  At  — —  term,  by  the  Court,  five  com- 
missioners were  appointed  to  make  partition,  who  mado 
their  report  to  February  term  1835,  and  at  the  same  term, 
it  was  confirmed  and  ordered  to  be  recorded  and  regis- 
tered. The  present  defendant,  at  the  May  term  succeed* 
ing,  filed  his  petition  to  rehear  the  decree  so  made,  and 
at  August  term  succeeding,  it  was,  by  an  order  of  tho 
Coart,  dismissed,  and  tlie  petitioner  appealed  to  the  Su* 
perior  Court,  where  the  case  was'continucd  from  term  t 
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term,  until  October  term  1839,  when  it  was  referred  to 
the  arbitrament  of  Robert  Strange  and  Owen  Holmes, 
Esqrs.,  who  made  their  award,  under  their  hands  and 
seals,  to  Spring  term,  1840,  when  it  was  confirmed  by  the 
Court  and  ordered  to  be  certified,  enrolled  and  registered^ 
which  was  accordingly  done.  The  arbitrators  incorpora- 
ted into  their  award,  the  report  made  by  the  commui- 
sioners  to  the  County  Court  in  1835.  It  appeared  from 
the  award,  that  the  submission  was  made  by  the  parties, 
and  under  a  rule  of  Court.  It  recites,  'Hhis  cause,  by 
consent  or  parties  and  under  a  rule  of  Court,  being  re- 
ferred to  Robert  Strange  and  Owen  Holmes,  with  power, 
&c.,  and  their  award  to  he  a  judgment  of  the  Court,  and 
that  the  parties,  agreeable  to  said  award,  and  if  so  re- 
quired, are  to  execute  new  title  deeds*  so  as  to  pass  and 
rest  the  title  to  the  disputed  premises,  agreeable  to  said 
award.''  The  arbitrators  then  award  "that  the  lands  of 
John  Anders,  Jr ,  be,  and  they  are  hereby  divided  among 
the  said  parties,  as  they  were  heretofore  divided  by  Wm. 
H.  Beatty,"  &c.  Mr.  Beatty,  and  the  other  persons  men- 
tioned in  the  award,  were  the  commissioners  appointed 
by  the  County  Court  of  Bladen  to  make  partition.  By 
that  partition,  lot  No.  2,  the  land  in  dispute,  was  allotted 
to  the  heirs  of  James  Anders.  Before  this  action  was 
commenced,  the  plaintiffs  had  demanded  the  possession 
of  the  land  from  the  defendant,  who  refused  to  deliver  it 
up — the  demand  was  made  at  the  town  of  Elizabeth, 
which  is  twenty  miles  from  the  premises. 

The  plaintiff  claims  the  lot  in  question,  as  one  of  the 
heirs  and  as  a  purchase  from  the  other  heirs.  The  de- 
fendant claimed  to  have  been  in  the  adverse  possession 
of  the  lot  when  those  deeds  were  executed,  and  that  they 
conveyed  noticing  to  the  plaintiff,  and  denied  that  the  ar- 
bitrators liad  any  right*  under  the  submission  to  divide 
the  land  of  John  Anders,  Jr,  and  that  the  demand,  as 
proved,  was  not  sufficient. 
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His  Honor  instracted  the  jury,  that  the  demand  was 
sufficient,  and  that,  if  at  the  time  the  lessor  of  the  plain- 
tiff  purchased  from  the  other  heirs,  the  defendant  was  in 
possession  of  the  land,  claiming  it  adversely,  the  deeds 
passed  no  title,  and  the  plaintiff  coald  not  recover  but 
one  sixth  of  the  lot  in  question,  but  if  the  defendant  did 
not  hold  adversely,  at  the  date  of  the  deeds,  then,  if  they 
were  satisfied  that  lot  No.  2  had  been  allotted  to  the  heirs 
of  James  Anders  by  the  commissioners,  and  the  defendant 
was  in  possession  and  refused  to  give  it  up  on  the  de- 
mand, which  was  made,  the  plaintiff  was  entitled  to  re- 
,  cover  the  whole  of  said  lot,  and  they  should  find  the  de* 
fendant  guilty. 

The  jury  found  a  verdict  for  the  pliiintiff  and  judgment 
being  rendered,  the  defendant  appealed  to  the  Supreme 
Court. 

Strange^  for  the  plaintiff. 

W*  H.  Haywood  and   W.  Winslow,  for  the  defendant^ 

Nash,  J.  Exception  is  taken  to  the  charge  of  the  pre- 
siding Judge  upon  the  ground,  that  he  erred  in  his  instruc- 
tion to  the  jury  as  to  the  allottment  of  No.  2,  in  the  par- 
tition, made  by  the  commissioners.  After  the  case  on 
the  petition  to  re-hear  had  gotten  into  the  Superior  Courts 
the  parties  agreed  to  refer  the  case  to  the  arbitrament  of 
two  gentlemen,  selected  by  themselves,  to-wit :  Messrs. 
Strange  and  Holmes,  which  was  made  a  rule  of  Court. 
These  referrees,  in  their  award,  adjudge,  **that  the  lands 
of  Jno.  Anders.  Jr.,  deceased,  be  and  they  are  hereby  di- 
Tided  among  the  parties,  as  they  were  heretofore  divided 
by  William  H.  Beattie,"  &o.  Mr.  Beattie  and  the  other 
persons,  mentioned  in  the  award,  were  the  commissioners^ 
appointed  by  the  County  f  ourt,  to  make  partition  of  the 
lands  of  John  Anders,  jr.,  among  his  heirs,  and  in  their 
report,  the  lot  No.  2,  the  one  in  question,  was  allotted  to 
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the  heirs  of  Jas.  Anders.  It  is  contended  by  the  defend* 
ant,  that  the  arbitrators  exceeded  their  authority  in  mak« 
ing  partition  of  the  land.  This  may  be  so,  bat  the  objeo* 
tion  is  not  now  open  to  him.  The  award  was  retaraed 
to  the  Court,  and  confirmed  by  a  judgment  of  that  tribu-* 
nal.  As  far  as  the  case  discloses  the  fact,  the  defendynt 
made  no  opposition,  and  acquiesced,  not  only  in  the  re« 
port,  but  in  the  judgment.  Then  was  the  time  ft>r  him 
to  have  made  known  his  objections.  That  judgment  is 
still  in  full  force  and  unreversed,  and  while  it  continues 
in  force,  being  a  record,  it  cannot  be  contradicted,  be« 
cause  it  imports  absolute  verity,  as  to  every  thing  em- 
braced in  it  By  the  judgment  of  the  Superior  Coorf, 
then,  on  the  award,  the  lot  in  question,  No.  2,  was  allot* 
ted  to  the  heirs  of  James  Anders. 

The  defendant  further  excepts  to  the  charge^  because 
his  Honor  instructed  the  jury,  if  lot  No.  2,  was  allotted 
to  the  heirs  of  James  Anders,  that  the  plaintiff  was  en- 
titled to  recover  the  whole  lot.  The  plaintiff  was  one  of 
the  heirs  of  Jas.  Anders,  and  claimed  to  have  purchased 
the  shares  of  all  the  other  heirs.  To  the  conveyances 
from  them,  the  defendant  objected,  that  he  was,  at  the 
time  of  their  execution,  in  the  adverse  possession  of  the 
land.  The  question  was  left  by  his  Honor  to  the  jury  to 
ascertain,  whether  the  defendant's  possession  was  ad- 
verse or  not ;  of  this  the  defendant  had  no  right  to  com- 
plain. To  the  time  of  the  partition  made,  he  was  in 
possession  as  a  tenant  in  common  with  the  other  heirs 
of  John  Anders  and  held  the  possession  lor  them  as  well 
as  for  himself.  The  partition,  it  is  true,  severed  the  joint 
possession,  but  by  itself,  it  did  not  make  the  possession 
of  the  defendant  adverse.  He  held  over  by  the  suSeir* 
ance  of  the  heirs  to  whom  it  was  allotted;  in  which  casf^ 
notice  to  him  was  necessary  before  he  could  be  conver- 
ted into  a  wrongrul  holder,  or  make  his  possession  torti? 
COS,    lie  held  the  lot  No.  Sf,  for  the  heirs  of  Jamea  Ao* 
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ders.  In  this  case  Ave  see  no  evidence  of  anj*  act  done 
by  the  defendant,  amounting  to  an  actual  exclusive  pos- 
session, which  could  give  notice,  that  he  intended  to  keep 
out  all  others,  nor  any  act,  amounting;  to  a  disclaimer 
of  the  right  of  the  heirs  of  James  Anders  to  the  lot.. 
Lovev.  Edmonson^  1  Ired.  152.  Marry  v.  Shanklin,4 
Dev.  and  Batt,  291. 

The  defendant  had  not  such  a  possession  as  to  reduce 
the  title  of  the  heirs  of  James  Anders  to  a  mere  right, 
and  the  conveyances  by  them  to  the  plaintiff,  were  not 
void,  but  transferred  to  him  what  right  was  in  them. 
The  demand,  stated  in  the  case,  was  sufficient  notice  to 
the  defendant,  and  his  refusal  to  deliver  possession,  made 
him  a  wrong*doer. 

Pbr  Cvriam.  Judgment  affirmed. 


DAVID  KIME  va.  JOHN  T.  BROOKS. 

The  figning^,  flealiog  and  dolivery  of  a  deed  by  an  agent,  except  where  Uie 
authority  ia  by  an  initrnment  under  seal,  will  only  be  valid  when  they  ara 
done  in  the  actual  presence  of  the  principal. 

Thacaae  of  Davenport  y.  Sleight,  2  Dev.  &  Bat  361,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Randolph 
County,  at  the  Fall  Term,  1848,  his  Honor  Judge  Cald* 
WELL  presiding. 

This  is  an  action  of  debt  on  a  bond  of  one  Hamlin  and 
the  defendant's  testator,  and  was  tried  on  non  est  factum 
pleaded.    To  establish  the  execution  of  the  bond  by  the 
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testator,  his  daughter  was  called  as  a  witness  and  she  de- 
posed, that  a  servant  of  Hamlin  brought  a  letter  to  her 
father,  the  testator,  at  his  house,  inclosiug]the  paper  now 
sued  on,  wliich  was  then  signed  and  sealed  by  Hamlin, 
and  had  a  seal  for  another  name,  and  requesting  the  tea* 
tator  to  sign  it,  with  a  view  to  receive  money  on  it :  that 
her  father,  by  reason  of  age  and  infirmity,  could  not  write, 
and  directed  her  to  sign  the  paper  for  him  ;  and  that  for 
that  purpose  ho  laid  the  paper  down  on  a  table  in  the 
house,  and  turned  away  and  went  out  into  the  yard,  and 
she  then  signed  his  name  and  delivered  it  to  the  servant* 
who  took  it  away :  that  at  the  time  she  signed  the  paper, 
she  heard  her  father  conversing  with  his  wife  in  the  yard, 
and  that  she^did  not  then  see  him,  nor  believe  that  he 
could  see   her ;  and  that  no  objection  was  afterwards 
made  by  her  father  to  what  she  had  done.    The  witness 
further  stated,  that  she  had  been  in  the  habit  of  signing 
her  father's  name  by  his  directions  to  Hamlin's  notes,  and 
those  of  other  persons. 

The  Court  instructed  the  jury,  that  there  was  such  a 
presence  of  the  testator  as  would  make  the  signing  by  the 
daughter  binding  on  him  ;  and  that  if  the  paper  was  left 
on  the  table  with  the  intent  that  the  daughter  should 
hand  it  to  the  servant  when  signed,  then  her  delivering 
it,  as  stated  by  her,  was  a  good  delivery,  though  the  tes- 
tator was  in  the  yard  at  the  time.  There  was  a  verdict 
for  the  plaintiff,  and  the  defendant  appealed  from  tha 
judgment. 

Morehead,  for  the  plaintiff. 
Haughton,  for  the  defendant. 

RuFFiK,  C.  J.     This  Court  does  not  concur  in  the  in- 
structions to  the  jury.    The  Touchstone  57,  states  the  rule 
upon  which  the  case  depends  in  a  short,  but  very  clear 
manner^    "Where  one  person  delivers  an  instrument  ai 
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the  act  of  another  person,  who  is  present,  no  deed  oon« 
farring  an  authority  is  requisite.  But  a  person  cannot* 
unless  authorised  by  deed^  execute  an  instrument  as  the 
act  of  a  person  who  is  absent ;  and  every  letter  of  At- 
torney must  be  by  deed/'  The  plain  meaning  of  the 
passage  is.  that  what  a  person  does  in  the  presence  of 
another*  in  his  name  and  by  his  direction,  is  the  act  of 
the  latter,  as  if  done  exclusively  in  his  own  person  ;  but 
that  what  is  done  out  of  his  presence,  though  by  his  di- 
rection and  in  his  name,  cannot  in  law  be  considered  an 
act  in  propria  persona^  but  one  done  by  authority ;  and 
that  when  the  authority  is  to  execute  a  deed  by  signing* 
sealing  and  delivering  it  for  the  party,  and.  especially, 
the  delivering,  it  cannot  be  oral,  but  must  be  by  deed. 
There  are  some  instances  in  modern  times,  in  which 
Judges  have  been  moved  by  the  hardship  and  justice  of 
the  case  to  depart  in  some  degree  from  this  rule,  though 
so  precise  in  its  terms  and  so  wholesome  in  its  general 
application.  But  in  this  State  it  has  been  scrupulously 
adhered  to,  when  it  operated  to  the  prejudice  of  claims 
as  just  in  all  respects  as  the  present,  if  not  more  so. 
Thus  in  Davenport  v.  Sleight^  2  Dev.  &  Bat.  381,  it  was 
held  that  an  instrument  signed  and  sealed  by  the  defen- 
dant  in  blank  and  delivered  to  an  agent,  with  directions 
to  purchase  a  vessel  for  the  defendant,  and  fill  up  the  in- 
strument with  the  price  to  be  agreed  on  and  deliver  it* 
was  not  a  good  bond,  though  the  defendant  afterwards 
declared  his  approbation  of  what  had  been  done.  It 
would  afford  admission  to  too  many  abuses,  especially 
upon  infirm  and  illiterate  persons,  to  admit  parol  evidence 
of  an  authority  to  execute  and  deliver  deeds.  It  has  been 
thought,  that  it  was  going  further  than  principle  would 
Justify,  to  allow  of  a  delivery  as  an  escrow,  unless  the 
final  delivery  be  authorised  by  deed.  But  that  seems  to 
stand  on  firm  ground  ;  for  the  absolute  delivery  by  the 
party  himself  rests  in  the  testimony  of  witnesstes,  an^I  the 
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conditional  delivery  by  him  may  therefore  well  depend 
upon  the  like  proof.  But  when  the  party  himself  does  no 
act,  but  the  whole  transaction  is  performed  by  another  in 
bis  name  and  in  his  absence,  the  security  of  titles  re- 
quires that  the  authority  to  act  should  be  by  deed,  as  a 
permanent  evidence  of  its  nature,  which  cannot  so  easily 
be  fabricated  or  misconstrued.  The  law  may  well  be 
different  with  respect  to  notes  and  other  contracts  not 
under  seal ;  because  their  operation  is  generally  barred^ 
unless  used  in  a  period  comparatively  short.  But  deeds 
are  of  enduring  efficacy,  and  one,  executed  like  the  pre- 
sent, may  be  set  up  at  any  distance  of  time,  when  the 
conditions  or  circumstances  under  which  it  was  author- 
ised are  incapable  of  proof.  Besides,  deeds  operate  with- 
out proof  of  consideration  ^nd  propria  vi^ore,  while  it  is 
otherwise  with  simple  contracts.  The  Court  holds,  there- 
fore, that  it  was  indispensable  to  the  validity  of  this  in< 
strument,  as  a  bond,  that  the  party  should  have  been  pre- 
sent at  Its  execution  and  delivery.  That  he  was  not  pre- 
sent seems  evident  and  certain.  The  daughter  say?,  she 
did  not,  at  the  time  she  signed  the  paper  and  deliverecl 
it,  see  her  father,  nor  did  he  or  could  he  see  her,  as  she 
believes.  They  could  not  therefore  be  said  in  any  just 
sense  to  be  in  each  other's  presence.  The  act  of  the 
daughter  could  not  be  said  to  be  her  father's,  in  that  he 
saw  or  knew  or  couUi  know  of  his  own  knowledge,  that 
she  was  in  fact  doing  what  he  directed  her :  but  it  rested 
in  his  confidence,  that  she  would  pursue  his  directional 
and  in  her  testimony  that  she  did  pursue  them.  The  fa- 
ther could  know  only  from  her  relation  and  not  for  him- 
self, what  she  had  done.  Therefore  it  is  plain,  that  her 
acts  were  not  in  his  presence.  In  the  execution  of  wilh 
it  has  always  been  held,  that,  under  the  statute  which 
requires  the  attestation  of  the  witnesses  in  the  presence  of 
the  testator,  the  attestation  must  be  at  least  in  the  same 
room  with  the  testator,  or,  if  not,  in  such   a  situation  as 
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to  bo  in  fact  within  hiH  sig^ht,  as  in  the  case  of  the  lady, 
who  sat  in  her  carriage  while  the  witnesses  wrote  their 
names  at  a  window  wilhin  her  view.  But  here  the  wit- 
ness prored  and  the  Conrt  assumed,  that  the  lather  was 
not  in  the  room  nor  in  sight  of  the  daughter,  when  she 
executed  and  delivered  the  instrument ;  and,  if  so,  he  was 
not  present.  For  if  the  person  cannot  see  or  know  for 
himself,  at  what  distance  shall  he  be  said  to  be  present, 
and  at  what,  absent  ?  There  can  be  no  rule  but  the  onet 
that  be  must  be  in  such  a  situation  as  to  know  what  is 
done»  and  be  able  at  the  instant  to  control  the  agent. 

Pkk  Curiaai.       Judgment  reversed  and  venire  de  nova. 


JOHN  HOLDFAST  r«.  WILLIAM  B.  SHEPARD, 

Where  B  reoovary  io  •jectmeut  is  effected  on  the  demieee  of  two  ooly  out  of 
■OToral  tODante,  and  afterwards  is  brought  for  mesne  proftts,  none  but  ibe 
shares  of  such  niesne  profits  lo  which  those  two  tenants  are  entitled  can 
be  reco?ered. 

And  it  makes  no  difference  whether  the  action  for  the  mesne  profiti  be  bronchi 
in  the  name  of  the  fictitious  lessee  or  of  his  lesson. 

The  ttm  of  HM/a§t  v.  Skepardt  6  Ire.  361,  cited  and  approTed. 

Appeal  from  the  Superior  Court  of  Law  of  Pasquotank 
County,  at  the  Spring  Term,  1S48,  his  Honor  Judge  Settle 
presiding. 

The  action  is  trespass  for  mesne  profits,  brought  in  the 
name  of  the  plaintiff  in  ejectment,  after  his  lessors  were 
pat  into  possession  under  a  habere  facias  possessionem 
from  this  Court  in  the  case  reported  G  Ired.  36 J.  The 
judgment  was  there  given  on  the  first  count,  which  was 
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on  the  demise  of  two  persons,  who  were  with  others  the 
heirs  at  law  of  Jeremiah  M.  King,  from  whom  the  land 
descended.  The  demise  was  of  the  whole  of  the  premis« 
es  and  the  verdict  was  a  general  one  of  guilty.  The  pre* 
sent  action  is  brought  at  the  instance  of  the  two  persons, 
on  whose  demise  the  recovery  in  ejectment  was  made. 
On  the  trial  the  defendant  moved  the  Court  to  instruct 
the  jury,  that  they  could  find  only  such  aliquot  parts  of 
the  rent  and  damages,  as  those  two  persons  were  enti* 
tied  to,  as  some  of  the  heirs  of  King.  But  the  Court  refus- 
ed to  prive  the  instruction  prayed  for;  and  directed  the 
jury  to  assess  the  damages  to  the  whole  value  of  the 
profits  from  the  day  of  the  demise,  to  that  of  the  plaintifi^s 
lessors  going  into  possession.  From  a  verdict  and  judg- 
ment accordingly  the  defendant  appealed. 

IredelU  for  the  plaintiff*. 

J*  H.  Bnjan^  for  the  defendant* 

RuFFiy,  J.  C.  The  Court  thinks  the  law  waf  not  cor- 
rectly  laid  down  to  the  jury.  It  is  certainly  most  proper 
and  generally  best  answers  the  purposes  of  justice,  that 
the  verdict  should  specially  state  the  interest  of  the  les* 
Hors  of  the  plaintiff*,  when  these  are  several,  or  when 
only'  some  of  the  tenants  in  common  bring  the  suit. 
But  as  the  party  may  not  be  prepared  always  to  show 
his  particular  share,  and  the  defendant  is  guilty,  if  he 
hath  ejected  the  plaintiff*  from  any  part  of  the  land,  to 
which  he  was  entitled  under  the  lease,  it  has  become  a 
practice  to  render  the  verdict  in  a  general  form,  even 
when  the  whole  of  the  premises  is  demanded.  The  rea« 
&on  is,  that  the  Court  deems  the  action  fictitious  to  many 
purposes,  and  therefore  keeps  it  under  its  control,  and 
will,  in  a  summary  way,  correct  any  abuses  committed 
under  color  of  such  general  demise  and  verdict.  Hence 
it  has  been  commonly  said  in  such  cases,  that  the  lessors 
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of  the  plaiatiflT  take  possession  at  their  peril.    Upon  that 
ground  it  was,  that  the  judgment  was  affirmed  in  the  suit 
between  these  parties,  as  was  then  stated  ;  and  in  so 
holding,  the  Court  only  followed  previous  cases.     In  Cot^ 
iingham  v.  King^  I  Bur.  G2S),  Lord  Mansfield  mention- 
ed, that  in  the  fictitious  action  of  ejectment,  the  ptaintifl' 
is  to  show  the  sheriff  and  to  take  possession,  at  his  peril, 
of  only  what  he  has  title  to  ;  and  if  he  take  more  than 
he  recovered  or  showed  title  to,  the  Court  will  in  a  sum- 
mary way  set  it  right.    lie  said  the  same  in  substaneo 
in  Connor  v*  WesU  ^  Bur  2674 ;  and  in  Roe  v.  Dawson^ 
9  Wils.  49,  the  defendant  was  restored  to  certain  shares, 
to  which  the  lessors  of  the  plaintiff  had  not  entitled  them- 
selves.    There  can  be  no  doubt,  then,  if  the  sheriff  in  this 
case  turned  out  the  defendant  from  the  premises  alto- 
gether,  and  put  two  lessors  of  the  plaintiff  into  possession 
cf  more  than  their  shares,  that  he  did  wrong,  and  the 
Court  upon  application  would  order  restitution  ;  for  the 
recovery  of  one  tenant  in  common  is  not  a  recovery  for 
all  of  them,  and  does  not  entitle  him  to  take  possession 
for  all.    That  is  clear  from  the  fact,  that  one  tenant  in 
common  may  recover  from  another  in  this  general  form 
and  may  then  biing  his  action  for  mesne  profits.     CtU* 
tingy*  Derby,  S  Wm.  Bl.  1077.     indeed,  one  or  the  ten- 
ants in  common  may  be  barred  of  his  entry  by  the  stat- 
ute of  limitations  and  the  other  not,  because  as  here,  she 
was  hfeme  covert.    A  person  thus  entitled  to  but  a  share 
is  let  in  according  to  his  title.     How  the  fact  in  this  case 
is,  does  not  distinctly  appear.     If  the  parties  only  enter- 
ed according  to  their  title,  they  certainly  cannot  recover 
in  respect  of  the  shares  of  which  the  defendant  remains 
in  actual  possession.    But  we  rather  understand  the  ease 
to  be,  that  the  defendant  was  put  out  altogether.    Even 
in  that  ease,  however,  we  hold  that  no  more  than  the 
shares  of  the  parties,  who  brought  the  former  and  pres- 
ent actions,  can  be  recovered  ;  for  properly  they  are  in 
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only  of  their  own  shares,  and  the  possession  of  the  other 
undivide<l  parts  is,  by  legal  intendment,  either  in  the  other 
heirs  of  King  or  the  present  defendant.  If  in  the  lat* 
ter»  then  plainly  the  action  will  not  lie  in  respect  to  those 
parts  ;  and  if  in  the  former,  they  may  still  sue  for  their 
shares  of  the  profits  and  the  defendant  could  not  plead 
in  abatement  to  their  suit,  aAer  having  omitted  to  do  so 
in  the  present.  Taking  the  case,  then,  any  way,  the  ro« 
covery  ought  to  be  for  only  the  proportion  of  the  profits, 
which  belong  to  these  parties  as  some  of  the  owners.. 
The  manner  of  bringing  the  action  in  the  name  of  Hold* 
fast  can  make  no  difierence ;  for  he  caa  have  no  better 
right  than  his  lessors  had. 

There  was  also  a  question  made  upon  the  statute  of. 
limitations  ;  but  the  facts  appear  so  imperfectly  in  the 
transcript  sent  here,  as  not  to  be  entirely  uaderstood ; 
and  therefore  nothing  can  be  said  on  it, 

Pn  CvKiAM.    Jadgment  rvrersed  and  venir*  d$  novoi, 
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PE^  EX  IXEM  HARRIS  8.  PHELPS  vt  JOSEPH  B.  XX)N& 

#h6r«  ft  iMTMn,  fttraftdy  in  ponestion  of  land,  tnkM  a  tetsA  from  anothtr, 
tud  ll«Mft  •ver  after  hi*  term  haa  expired,  whether  Ihia  h  a  eaee  eomiaf 
wjtlim  ihe  previaioaa  of  the  Act,  Rev.  St  Ch.  SJ*  &ec*  51,  reqairta|  booda 
fcpm  teiiao  !*  rcfasiog  to  aurreuder  posvessioii,  &c.     Qufrt? 

Bi^l  iu  all  casea  where  the  landlord  wisihea  to  avail  hinmelf  of  the  proTiaiont  of 
Chat  Act,  ha  uoi  only  ninat  Male  the  leaae  and  that  the  term  haa  expiredi 
IM.  be  roaat  alao  aet  fonh  iu  hia  affidavit  explicitly  or  In  each  a  manner 
that  Ihe  Court  may  neceaaarily  or  fairly  draw  the  inferenoei  that  the  too* 
4ptft  after  ihe  tf  rai  expired,  had  refuted  to  surrender  the  poaaeaaien. 

What  notice  to  quit  from  a  landlord  to  a  tenant  ia  required  in  thia  State. 
^ueref 

IWhrree  p^raen  waa  eued  aa  eaaual  ejector  and  the  Court  improperly  refnaed 
Jiim  permiaaion  to  plead,  upon  tlia  grouud  that  he  waa  a  tenant  holdiaf 
ever  and  iherefore  bound  to  give  a  bond  aa  required  by  the  Act,  Rev.  Stat 
Cb.  31,  Sec.  51,  whan  it  did  not  appear  that  h«  had  refuaed  to  deliver  poe- 
witan,  sad  theteapoa  entered  judgment  by  deninll  agaioat  tbem.  Held, 
thai  be  waa  entitled  to  an  appeal. 

Appeal  Trom  the  Superior  Court  of  Law  of  Washington 
County,  at  the  Fall  Term,  1S48,  his  Honor  Judge  Bailbt 
pre}<iding. 

Tbc9  di-claration  is  entitled  of  September  Term  1S48, 
and  was  served  on  Long,  as  the  tenant  in  possession,  the 
34th  of  August  of  that  year.  The  demise  is  laid  as  of 
the  10th  of  February,  1844.  At  September  Term,  Long 
applied  to  be  admitted  as  defendant,  ofiering  to  give  bail 
and  enter  into  the  common  rule,  and  plead  not  guilty. 
But  ihe  counsel  for  the  plaintiff  objected  to  his  being  al» 
lowed  to  plead ;  and  in  support  of  the  objection  he  filed 
tbe.affidavit  of  the  lessor  of  the  plaintiff,  in  which  he 
gtated»  **  that  in  the  year  1830,  Joseph  Long  proposed  to 
rent  of  him  the  tract  lof  land,  which  the  affiant  had 
bought  of  John    Chesson,  and  on  which  the  said  Idmg 
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then  lived,  being  the  premises  described  in  the  dbclafa* 
tion :  that  they  agreed  upon  the  sum  of  825  per  annum* 
and  Long  gave  his  note  for  tho  amount,  which  he  paid 
in  1840:  that  he  continued  in  possession  in  1841,  and 
gave  bis  note  for  the  like  amount  and  continued  to  occa< 
py  it,  and  gave  notes  for  the  rent  in  1841  and  1842  ;  and, 
that  in  August  1843,  affiant  gave  notice  to  said  Long  to 
quit  possession  and  to  stop  the  tenancy."  TherAupon  the 
Court  ordered,  that  Long  should  not  plead  unless  he  gar6 
a  bond  with  sufficient  penalty  and  sureties,  with  condi* 
dition,  that  he  would  pay  tho  lessor  of  the  plainiiff  ali 
such  costs  and  damages  as  should  be  recovered  in  thA 
suit;  and.  Long  declining  to  give  such  bond,  judgment 
final  was  rendered  against  the  casual  ejector,  and  Long 
appealed. 

• 

W.  H.  N.  Smith,  for  the  plaintiff,  submitted  thefdi- 
lowing  argument: 

It  is  submitted  that  the  Act,  in  pursuance  of  which  tbin 
judgment  was  rendered,  is  intended  to  embrace  all  cafleii, 
where  the  relations  of  landlord  and  tenant  exist.  It  pro.* 
vides  a  remedy  for  the  former  against  the  latter,  holding 
over  aft^  the  expiration  of  their  term.  Whenever,  there- 
fore,  this  relation  has  been  established,  and  the  term  ba« 
expired,  this  proceeding  is  authorised  on  affidavit  mado 
by  the  lessor. 

The  affidavits  in  this  case  prove  the  relation  to  have 
existed  and  to  be  determined.  The  contract  stated  there, 
in  creates  the  relation  of  landlord  and  tenant  between 
the  parties  with  all  the  fights  and  duties,  as  well  at 
remedies,  incident  to  it.  Thenceforth,  whatever  maj^ 
have  been  the  character  of  the  previous  possession  that 
possession  is  changed  into  a  tenancy,  and  the  party, 
though  holding  adversely  before,  by  bis  own  Act,  be* 
comes  the  tenant,  holding  under  the  title  of  his  lessor. 
Ciapp  V.  Cope,  1  D.  &  B.  Eq.  1 77. 
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If  a  literal  constraction  be  given  to  the  Act,  and  is  io 
made  to  include  only  the  case  of  one  not  in  possession, 
entering,  then  the  remedy  would  be  entirely  inadequate 
to  the  mischief. 

In  this  view  of  the  case,  one  of  two  results  would 
follow : 

Either,  no  such  relations  as  are  contemplated  by  the 
Act  could  take  place  between  the  proprietor  of  land,  and 
one  actually  in  possession. 

Or,  the  party  in  possession  mnst  abandon  his  **pos9essio 
padur  retire  from  the  land,  and  for  no  other  end,  than 
Ibrthwith  to  return,  to   make  a  new  actual  entry. 

Such  a  construction,  given  to  the  act,  would  greatly 
cripple  its  beneficial  operation,  or  require  an  act  to  be 
done,  unmeaning  and  useless  in  the  extreme. 

But  such  a  tenant  as  the  defendant  here,  it  is  insisted, 
did,  in  legal  contemplation,  enter  as  such,  into  possession. 
There  was  an  intervening  point  of  time  at  which  the 
'change  occurred. 

•  The  previous  possession  was  totally  different  from  that 
snbseqnently  acquired  by  the  contract.  And  he  may, 
with  strict  propriety,  be  said  to  have  entered  into  posses- 

*sion  as  tenant,  when,  abandoning  the  former,  he  enters 

into  the  new  relations  which  change  its  character.  Just 
as  effectually  does  he  enter  upon  his  term,  as  if  being 

out  of  possession,  he  had,  by  virtue  thereof,  entered  into 

'possession  for  the  first  time. 

2nd.  It  is  submitted  also,  whether  the  party  in  posses- 
sion of  the  land,  and  upon  whom  the  notice  was  served, 
not  having  been  made  a  party  to  this  suit,  because  in  the 
judgment  of  the  Court,  he  had  not  complied  with  the  ne- 
cessary preliminaries  enjoined  in  the  Act,  can  appeal 
from  a  judgment  by  default. 

Not  being  permitted  by  the  Court  to  defend  nor  being 
A  party  to  the  judgment,  it  is  submitted  whether  he  can 
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appeal,  and  whether  the  appeal  must  not  be  dismissed. 
Heaths  for  the  defendant. 

RuFPix,  C.  J.  The  point  is,  whether  this  is  a  case  with- 
in the  Act  of  18i23,  Rev.  St.  ch.  31,  sec.  51.  It  provides, 
th<it  the  tenant  in  possession  shall  not  be  entitled  to  plead, 
aniess  he  give  i\  bond  as  required  in  this  case,  but  that 
there  shall  be  judgment  against  the  casual  ejector,  if  tb9 
lessor  of  the  plaintiff  shall  file  an  affidavit  at  the  first 
term,  that  the  tenant  in  possession  entered  into  the  pro- 
mises as  his  tenant,  and  that  his  term  therein  has  cx« 
pired,  and  that  the  tenant  refuses  to  surrender  the  posses- 
sion of  the  premises  to  the  lessor  of  the  plaintiff,  with  the 
privilege  to  the  tenant  of  offering  counter  affidavits. 

One  question  on  the  Act  is,  whether  the  acceptance  of 
a  lease  by  one  already  in  possession  is  within  it :  as  if  the 
owner  of  land  sell  it,  and,  without  going  out  of  possession 
takes  a  lease  from  his  vendee  ;  or  if  a  tenant  under  one 
person  takes  a  new  lease  from  the  assignee  of  the  rever- 
sion. Literally,  the  Act  is  confined  to  the  case,  in  which 
the  entry  was  at  first  under  the  lessor  of  the  plaintiff. 
No  doubt,  the  reason  is,  that  each  of  those  persons  has  a 
precise  knowledge  of  the  contract,  thus  made  by  himself 
personally  ;  so  that  neither  can  be  under  a  mistake  as  to 
his  rights  or  those  of  the  other  party.  Therefore  holding 
over  against  the  demand  of  the  lessor  must  be  in  bad  faith 
on  the  part  of  the  tenant,  and  he  ought  not  to  hinder  the 
land-lord's  remedy  to  regain  the  possession  without  se- 
curing thereat,  damages  for  waste  and  costs.  Though 
that  princi pin  may  not,  more  than  the  letter  of  the  act 
take  in  the  case  of  an  assignment  of  the  reversion,  yet  when 
one,  though  before  in  as  owner  or  as  lessee  of  another* 
takes  a  lease  from  his  alienee  or  a  new  lease  from  (ho 
assignerof  I  be  reversion,  it  seems  suhstantially  to  fall  so 
rntirely  within  the  mischief,  against  which  the  act  is  di* 
rrctcd,  as   to  be  within  its  fair  construction.      For  it 
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would  be  Yory  idle,  that  the  tenrint  should  go  out  for  an 
instant^  and  then  return,  for  the  sake  of  creating  such 
a  tenancy  as  would,  under  the  act,  tend  to  prevent  the 
tenant  from  holding  over.  The  Court,  therefore,  inclines 
strongly  to  the  opinion,  that  the  bond  might  have  been 
required  from  Long,  not\viih:$tHnding  he  did  not  go  into 
possession  under  a  lease  from  Phelps,  but  only  continued 
in  possession  under  a  lease  granted  by  him  after  he  be- 
came owner  of  the  land.  Yet  the  points  need  not  be  now 
adjudged,  as  it  is  not  necessary  to  the  decision  of  this 
case,  in  as  much  as  the  Court  holds  the  affidavit  insuffi* 
eient  by  reason  of  defects  in  other  essential  points. 

The  act  does  not  give  this  security  to  a  landlord,  when 
the  tenant  merely  holds  on,  but  only  when  he  refuses  to 
aorrender  the  premises  to  the  lessor  after  his  term  there- 
in expired.  The  lessor  of  the  plaintifi'  must  therefore  es- 
tablish  the  two  further  facts,  that  the  term  has  expired, 
and  that  still  the  tenant  refuses  to  deliver  up  the  posses* 
sion.  The  affidavit  here  contains  no  such  statement  in 
either  respect.  Perhaps  it  ought  to  be  required  to  say  so 
in  terms.  At  all  events,  the  statements  in  it  should  be 
each,  that  the  Court  would  be  obliged  to  infer  those  facts 
by  a  fair,  if  not  a  necessary,  construction.  For  the  Court 
ought  not  to  require  a  bond  to  secure  the  rent  and  dam* 
ages  in  any  case,  in  which  the  jury  would  be  unable,  upon 
evidence  to  the  same  facts, to  give  them,  according  to  the 
subsequent  provisions  of  the  act.  Those  provisions  are, 
that  in  such  cases  the  jury  shallenquire,  whether  the  defen- 
dant  refused  to  surrender  the  premises  after  his  term 
therein  had  expired,  and,  if  they  find  affirmatively  on 
those  points,  then  they  are  to  assess  the  damages,  include 
ing  the  value  of  the  occupation  from  the  expiration  of  the 
term  and  damages  for  waste  during  the  holding  over ;  for 
which  there  is  to  be  a  summary  judgment  given  on  the 
bond.  Very  clearly,  then,  those  facts  ought  distinctly  and 
a'.iirmatively  to  appear  on  the  affidavit.     Here  they  do 
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not;  nor  can  tbey  be  reasonably  implied.  Certainly, 
holding  over  merely  will  not  amount  to  a  refusal  to  sur- 
render the  premises ;  for  the  assent  of  the  landlord  may 
be  presumed,  unless  the  contrary  appear.  There  must  be 
an  express  refusal,  or  a  demand  of  possession,  or  some- 
thing else  that  will  turn  the  tenant  into  a  trespasMer.  Ac- 
cording to  the  words  of  the  Act,  the  jury  must  find  that 
the  party  ^^rcfused  to  surrender  the  promises  after  his  term 
expired  ;**  which  would  seem  to  imply  a  demand  and  re- 
fusal  at  the  expiration  of  the  term,  or  so  soon  afterwards 
as  to  rebut  an  implication  of  the  acquiescence  of  the  land« 
lord.  And  this  must  certainly  be  so,  when  the  term  is 
for  a  definite  period,  and«  therefore,  no  notice  is  necessary 
to  determine  the  tenancy ;  for  in  such  a  case,  if  possession 
be  not  demanded  at  the  end  of  the  term,  or  an  explicit 
declaration  made  before  hand  to  the  tenant,  that  the  land* 
lord  will  require  him  to  go  out  at  the  expiration  of  the 
term,  there  will  be  nothing  to  give  to  the  holding  over  the 
character  of  a  refusal  on  the  part  of  the  tenant  to  restore 
the  possession,  but  by  such  holding  over  he  becomes  ten- 
ant from  year  to  year.  It  may  be  admitted,  that,  if  the 
lease  here  were  definitely  for  the  year  1843,  the  notice  to 
quit,  given  in  August,  might  bs  a  sufficient  demand  of  the 
possession  at  the  end  of  that  3'ear,  so  as  to  be  evidence,  that 
the  subsequent  holding  over  amounted  to  a  refusal  of  the 
demand.  But  that  is  not  the  nature  of  the  lease,  as  stated 
in  the  affidavit.  It  is  explicit  only  in  setting  forth  a  let* 
ting  in  1839  at  an  annual  rent  of  of  225  ;  and  that  under  it 
the  defendant  occupied  until  1R43,  giving  notes  in  1830, 
1840, 1941,  and  184?,  respectively  for  a  j'eafs  rent,  and 
snbseqtiently  paying  them.  It  does  not  specify  at  what 
period  of  the  year  the  contract  was  made;  nor  any  definite 
term,  either  as  to  its  beginnmg  or  ending.  Then,  it  was 
plainly  a  tenaney  from  year  to  year ;  but  from  what  day 
the  year  was  to  be  reckoned,  no  one  can  say  upon  the  face 
of  the  affidavit.    Now,  if  it  be  admitted,  that,  in  a  tenancy 
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from  yoar  to  year,  there  need  be  no  demand  of  the  pos- 
session distinct  from  the  notice  to  quit,  and  so  we  suppose 
the  law  to  be ;  yet  clearly,  we  think,  that  effect  can  only 
be  allowed  to  such  a  notice  as  is  valid  and  effectual  to 
determine  the  tenancy.  Here  the  notice  was  given  some- 
time in  August  1843  ;  and  it  is  impossible  to  say  that  it 
was  due  notice.  It  has  not  been  directly  decided  in  this 
State,  as  far  as  we  are  aware,  whatis  the  proper  notice  ; 
and  it  may  be  possible,  that  less  than  the  half  year,  re- 
quired in  England,  may  be  deemed  reasonable,  or  that 
different  periods  may  be  adopted  according  to  the  situa* 
lion  of  the  premises,  the  interests  of  agriculture,  or  the 
seasons  at  which  the  terms  may  expire.  The  Court  gives 
no  opinion  on  those  points,  farther  than  to  say,  that  it  is 
nt  least  prudent  to  be  on  the  safe  side  by  giving  a  half 
year's  notice.  But  there  must,  at  all  events,  be  some  rea- 
sonable notice  in  such  cases  from  the  landlord  to  the  ten- 
ant,  or  v/ce^er^//,  to  prevent  mutual  disappointment  and 
loss.  Now  as  it  does  not  appear  on  what  day  in  Aq« 
gast  1843  the  notice  was  given,  nor  when  the  current 
}'car  would  be  out — that  is,  at  the  end  of  1843,  or  nt 
nn  earlier  or  later  daj' — it  is  impossible  to  determine, 
whether  the  notice  was  for  half  a  year  or  any  other  pe« 
Hod  in  particular.  Consequently  the  Court  could  not  de* 
termine,  that  it  was  reasonable,  so  as  to  put  an  end  to 
the  tenancy  or  convert  the  lessee  into  a  trespasser,  and 
make  his  continuing  in  possession  until  February  lOtb, 
1844.  evidence  of  a  refusal  to  surrender  the  premises  af- 
ter his  term  had  expired.  It  is  to  avoid  the  danger  of  the 
Tourl's  acting  upon  vague  conjectures  on  those  points, 
that  the  Act  requires  that  the  lessor  of  the  plaintiiT  shall 
swear  distinctly,  that  the  term  had  expired,  and  that  after 
such  expiration  the  tenant  refused  to  deliver  up  the  pos* 
session.  Nothing  less  ought  to  be  deemed  sufficient,  to 
preclude  the  person  in  possession  from  the  common  tight 
of  defence.    The  tenant  might  have  held  over  upon  a 
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fair  claim  of  right,  on  the  ground,  that  the  notice  was  not 
such  as  made  it  binding  on  him  to  go  out ;  whereas  the 
case  within  the  purview  of  the  Act  is  that  of  a  wilful 
wrong  by  the  tenant,  in  withholding  from  the  landlord  his 
land,  after  a  lawful  demand  of  the  possession. 

It  was  suggested  at  the  bar,  that  Long  could  not  ap- 
peal, as  he  had  not  been  admitted  to  defend,  and,  therefore^ 
was  not  a  party  to  the  record.    But  the  Court  holds  other- 
wise.   It  may  be  true,  if  the  tenant  does  not  appear,  and 
apply  to  be  admitted  as  defendant,  that  he  cannot  bring 
error  or  have  an  appeal ;  which  are  rights  belonging  to 
parties  and  privies.    But  even  in  that  case  the  tenant's 
rights  are  noticed  so  far  that,  upon  his  subsequent  appli- 
cation,  the  judgment  against  the  casual  ejector  will  be 
set  aside  for  irregularity,  and  a  writ  of  restitution  a- 
wardcd.    But  when  he  appears,  it  is  of  common  right 
he  should  bo  admitted  to  defend  upon  the  usual  terms ; 
and  if  that  be  refused  to  him,  undoubtedly,  it  is  an  error, 
which  he  may  have  corrected  by  a  higher  Court.    So  it 
is  here ;  for,  although  the  Statute  authorises  the  imposi- 
tion of  other  terms  in  certain  cases,  this  is  not  one  of 
them  ;  and  therefore  the  tenant  had  a  right  to  be  heard 
before  being  deprived  of  his  possession,  and  to  be  heard 
upon  giving  bail  and  entering  into  the  comnion  rule,  ac- 
cording to  the  course  of  the  Court. 

The  judgment  against  the  casual  ejector  was,  therefore, 
erroneous,  and  is  reversed ;  and  the  case  is  remitted  to 
the  Superior  Court  to  proceed  farther  therein  according 
to  law  and  right. 

Pbk  Cukiam.  Ordered  accordingly. 
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DBi\  on  DEMISE  OK  WILLIAM  JORDAJJ  e..  ROBERT  MARSa 

A.,by  virtue  of  an  ora«of  the  County  Court,  founded  on  ■  jadgmont  bafore- 
a  jurtice  and  an  execution  tbereou  levied  on  the  8th  of  March.  1842  is(Qe<> 
•  tenditUmi  exponat,  bearinf  (eete  of  May  Term,  1843,  under  which  the 
Mod  of  B.  waveold  and  A.  baeame  the  purehaaer:  C.  i«aed  a  undituni 
exfemoi  teated  of  May  Term  1643,  iNmuing  uA-fa.  teKed  of  February 
Term  1843,  nader  which  the  aame  land  of  B.  wae  aold  and  D.  became  Um 
purehaaer,  and  haTing  e&cled  a  recovery  in  ejectment  waa  aboat  to  turn 
B  eotof  poae^on.  when  B.  aoeepted  a  leaae  (Wim  D.  and  eoatinned  i» 
peaMMien.  HM,  that,  in  wa  aetiea  of  cjeetmeat  by  A.  aninat  B^  aU 
tboogh  D.  who  had  hem  adaitled  ledetiadaa  laadlordcoald  make  ao  de^ 
fence  which  B.  could  not  have  made,  yet  &  buaaelT  micbt  have  givea  ia 
evidence  theie  circDmetancea  to  rebut  A.'a  claim  to  recover,  byahewin* 
i    ».'•  Utie  to  be  paramaont  to  A.'a  and  that  he  (B.)  was  I>  'a  tenauL 

Appeal  from  the  Superior  Court  of  Law  of  Chatham 
County,  at  the  Spring  Term  1847,  hU  Honor  Jadg« 
Mamlt  presidini^ 

In  this  a«tion  of  ejectment,  the  fdlmring  bill  of  except 
tiona  was  sent  np  by  the  Judge  of  the  Superior  Court. 

Ota  the  trial  of  the  issues  joined,  the  counsel  for  the 
plaintiff  produced  and  gave  in  evidence,  in  support  of  thr 
said  issue  on  the  part  of  the  plaintiff,  the  record  o£  a  judg- 
ment in  the  Court  of  Pleas  and  Quarter  Sessions,  where- 
by it  appeared,  that  one  Jobn  Edwards  obtained,  before 
the  8th  day  of  March,  1848,  a  judgment  before  a  jastiee 
of  the  pence  of  Chatham  against  Alfred  Fleming,  upon 
whom  the  declaration  was  served ;  that  an  execution 
*jly  issued  thereonv  and,  (or  want  of  goods  and  chatte!» 
to  satisfy  the  same,  was  duly  levied  upon  the  premises  in 
Ihc  said  declaration  mentioned  on  the  said  8th  day  of 
March,  1848;  that  the  said  execution  and  levy  with  the- 
warrant  and  other  papers  relating  thereto,  were  duly  re- 
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tarned  to  the  said  Court  of  Pleas  and  Quarter  Sessiona  at 
its  May  Sessions  thereafter,  and  that  such  proceedings 
were  had  in  the  said  Coart  afterwards,  to-wit:  at  Feb* 
ruary  Sessions  1843,  that  the  judgment  of  the  justice  was 
confirmed,  and  an  order  duly  made  for  the  fale  of  the 
premises,  so  levied  upon ;  that  a  venditioni  exponas  is- 
sued thereupon,  returnable  to  the  May  Sessions  follow- 
ing, and  the  said  premises  were  sold  on  the  9th  of  May 
to  the  said  William  Jordan,  the  lessor  of  the  plaintiflT; 
and  the  plaintiff^s  counsel,  in  further  support  of  the  said 
issue  on  his  part,  produced  and  gave  in  evidence  to  the 
jury  a  deed,  duly  executed  by  the  sheriff,  conveying 
the  premises  to  the  said  William  Jordan,  and  proved,  that,. 
at  and  before  the  service  upon  the  said  Fleming  of  the 
said  declaration,  he  was  in  the  possession  of  the  said 
premises.  And  thereupon  the  counsel  for  the  defendant^ 
in  support  of  the  said  issue  on  his  part,  ofiered  to  prove,, 
that  at  the  February  Sessions  1842,  of  the  said  Court  of 
Pleas  and  Quarter  Sessions,  one  Amos  Brewer  duly  ob- 
tained a  judgment  against  the  said  Alfred  Fleming,  and 
duly  caused  to  be  issued  thereupon  an  execution,  called 
a  fieri  facias,  tested  of  the  said  February  Sessions,  and 
returnable  at  the  May  Sessions  thereafter ;  that  the  said 
execution  was  duly  returned  at  the  said  May  Sessions ; 
that  a  part  of  the  moneys  specified  therein  only  had  beeft 
made ;  that  an  alias  execution  was  thereupon  issued  from 
the  said  May  Sessions,  returnable  to  the  August  Session» 
thereafter ;  and  that  the  sheriflf,  under  the  same,  duly  sold 
the  said  premises  on  the  2nd  Monday  of  July  following, 
-and  that  at  the  said  sale,  the  defendant  became  the  par* 
chaser ;  that  the  said  alias  execution  was  duly  returned^ 
and  a  deed  made  by  the  sheriff  to  the  defendant  for  tha 
said  premises  ;  that  the  said  Alfred  Fleming,  refusing  to 
sorr«2nder  the  possession,  the  defendant  afterwards,  to* wit,, 
on  the  19th  of  day  of  January,  1844,  brought  an  action  of 
ejectment  against  the  said  Fleming  in  the  said  Coart  of 
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Pleas  and  Quarter  Sessions  to  recover  the  same :  that 
the  said  Fleming  appeared  and  was  made  defendant  in 
-the  said  suit,  and  pleaded  not  guilty;  and  that  afterwards, 
at  February  Sessions  1845,  a  judgment  was  duly  rendered 
against  the  said  Fleming  for  the  recovery  of  the  posses- 
fllon  of  the  said  premises.  And  the  counsel  for  the  de- 
fendant  further  offered,  in  support  of  the  said  issue  on  his 
part,  to  prove,  that  afterwards,  when  the  said  defendant 
was  entitled  to  have  u  writ  of  possession  against  the  said 
Fleming  on  the  said  judgment,  and  before  issuing  out  tbo 
same,  the  said  Fleming  agreed  to  become  the  tenant  of 
the  premises  under  the  said  defendant,  and  accordingly 
did  on  the  lOih  of  March,  1845,  accept  a  written  lease 
from  the  defer^dant  until  the  9th  of  October  next 
thereafter,  and  gave  his  note  for  the  rent,  and  a  bond, 
conditional  for  the  surrender  of  the  premises  to  the  de- 
fendant, at  the  expiration  of  his  term.  And  the  defen- 
dant's counsel  prayed  the  judge  to  admit  and  allow  the 
said  matters  to  be  proved  and  given  in  evidence  to  the 
jury,  as  relevant  and  competent  to  maintain  the  said  is- 
sue on  the  part  of  the  defendant.  But  the  plaintiff's 
counsel  objected  to  the  said  evidence  and  insisted,  that 
the  defendant,  having  been  admitted  a  defendant  in  the 
room  and  stead  of  the  said  Fleming,  and  as  his  landlord 
to  defend  his  possession,  was  not  entitled  to  the  benefit  of 
any  evidence,  which  should  not  in  law  be  admissible  on 
the  part  of  the  said  Fleming,  had  he  been  the  party  to 
the  said  issue :  And  that  in  law  the  said  Fleming  could 
not  offer  such  evidence  in  support  of  such  issue  ;  and  the 
Judge  being  of  opinion  with  the  plaintiff's  counsel,  re- 
fused to  allow  the  matters  so  ofl'ered,  on  the  part  of  the 
defendant,  to  be  proved  and  submitted  to  the  jury,  to 
which  opinion  and  refusal,  the  defendant  by  his  counsel 
excepted,  and  thereupon  the  Judge,  at  the  request  of  the 
defendant's  counsel,  hath  set  his  hand  and  seal  to  this  bill 
of  lixceptionsy  containing  the  said   matters,  and  it  is  or- 
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dered  to  be  annexed  to  the  said  record,  this  3rd  Monday 
of  March,  A.  D.  1847,  at  the  Court  lloase  of  the  said 
County. 

There  was  a  verdict  for  the  plaintifi*  and  from  the  judg- 
ment thereon  the  defendant  appealed. 

Waddell  and  L  H,  Haughton,  for  the  plaintiflT. 
Badger^  G.  W.  Haywood  and  W.  H.  Hat/wood  for  the 
defendant. 

Pearson,  J.  The  bill  of  exceptions  presents  two  ques- 
tions ;  was  Marsh,  who,  by  order  of  the  Court,  was  sub- 
stituted and  made  defendant  in  the  room  and  stead  of 
Fleming,  entitled  to  the  benefit  of  any  evidence,  which 
'would  not  in  law  be  admissible,  on  the  part  of  the  said 
Fleming  7  It  is  not  necessary  to  decide  this  question,  be- 
cause  we  think  there  was  error  in  the  decision  of  the 
second  question,  and  it  is  sufficient  to  say,  that  we  see 
Bothing  to  take  this  case  out  of  the  general  rule,  that  a 
landlord,  who  is  admitted  to  defend,  is  confined  to  such 
defence  as  the  tenant  could  have  made. 

The  second  question  is  :  was  the  defendant,  supposing 
him  to  be  confined  to  such  defence  as  Fleming  was  in 
law  allowed  to  make,  entitled  in'law  to  rely  upon  the 
matters  on  his  part  to  support  the  issue?  We  fully  re- 
cognise the  correctness  of  the  general  rule,  that  a  pur* 
chaser  at  a  sheriff's  sale  is  entitled  to  recover  in  eject- 
ment against  the  debtor,  whose  estate  he  has  bought,  upon 
showing  a  judgment,  an  execution  sale,  and  sheriff's  deed 
in  pursuance  thereof.  For  having  paid  his  money  in 
satisfaction  of  the  defendant's  debt,  he  is  entitled  to  what- 
ever estate  the  defendant  owned,  and  to  the  possession 
which  he  had,  and  it  is  right  that  he  should  be  put  into 
possession,  without  any  contest  with  the  defendant  as  to 
the  title. 
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We  can,  howevert  see  no  reason,  why,  in  the  case  under 
consideration,  Flem'.ng,  who  had  taken  a  lease  and  there- 
by in  effect  acquired  a  new  possession  under  a  third  per* 
son,  who  had  brought  an  action  of  ejectment  and  was 
to  turn  him  out  of  possession  after  the  purchase  by  the 
lessee  of  the  plaintiff,  should  not  be  allowed  to  make  de* 
fence,  by  showing  that  the  person,  under  whom  he  ac- 
quired the  new  possession,  had  a  paramount  legal  title. 
I(  he  had  been  put  out  of  possession,  and  then  accepted  a 
lease  and  entered  in  pursuance  thereof,  it  would  be  clear 
that  he  could  make  such  defence.  For  what  end,  should 
be  be  required  to  go  through  the  useless  form  of  being 
put  out  of  possession,  merely  to  be  at  the  trouble  of  going 
back  again  ? 

A  lessee  for  years,  or  other  particular  estate,  during 
the  continuance  of  the  estate  and  while  he  holds  the 
possession  acquired  under  it,  is  not  allowed  to  dispute 
the  lessor's  title.  After  the  expiration  of  the  estate,  he 
must  give  up  the  possession  to  him  of  whom  he  got  it^ 
before  he  is  at  liberty  to  set  up  title  in  himself.  When 
he  has  done  so,  he  may  assert  title,  either  one  which  ex- 
isted before  he  accepted  the  estate  and  possession,  or  one 
subsequently  acquired ;  but  he  cannot  do  so  beforct 
on  account  of  the  privity  of  estate.  It  would  be  treach- 
ery and  bad  faith  to  attempt  to  withhold  possession  from 
him  of  whom  he  received  it. 

There  is  no  reason  for  applying  this  doctrine  in  its  fullest 
extent  to  a  debtor  in  possession  of  land  sold  at  Sheriff^s 
sale.  He  is  not  the  tenant  of  the  purchaser — there  is  no 
privity  of  estate — nor  did  be  receive  the  possession  from 
him.  The  rights  of  the  purchaser  are  sufficiently  secured 
by  holding,  that  he  acquired  whatever  estate  the  debtor 
owned  and  has  a  right  to  the  possession  which  he  had  at 
the  time  of  the  sale.  As  long  as  matters  remain  in  statu 
quo^  the  debtor's  possession  is  not  adverse,  but  there  is  no 
treachery  or  bad  faith  in  his  acquiring  a  new  possession 
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under  a  parnmoiint  title  in  the  manner,  offered  to  be 
proved  by  the  defendant  in  this  case. 

Feb  Curiam.      Judgment  reversed  and   venire  de  novo. 


THOMAS  BELL  v«.  WILLIAM  CLARK  &  AL. 


In  an  itsaa  of  devuapit  vel  nen  wb«re  the  ■obteribing  witnenaa  to  tha  aap- 
poaad  will  diaagraa  aa  to  tha  capacity  of  tha  aoppoaad  taatatori  othar  proof 
may  ba  gi? an  aa  to  that  fact  and  tha  jury  moat  daoida  upon  tha  wbota 
aTidaoca. 

Tha  caaaa  of  Crowell  v.  Kirk,  3  Dot.  355,  HoUowmy  r,  Lawrenet,  1  Hawk. 
49j  and  Chary  t.  Clary,  2  trad.  78,  cited  and  approred. 

Appeal  from  the  Superior  Court  of  Law  of  Chatham 
County,  at  the  Fall  Term,  1848,  his  Honor  Judge  Cali>« 
WBLL  presiding. 

This  was  an  issue  of  devisavit  vel  noUf  as  to  an  instra* 
ment  dated  November  28th,  1843,  and  propounded  as  the 
will  of  Elijah  Bell.  It  had  two  subscribing  witnesses, 
and  they  were  both  examined.  One  of  them,  Lassitert 
deposed  that  he  was  sent  for  by  the  deceased  to  write  hit 
will,  but  that  he  was  unable  to  do  so,  because  he  had 
the  rheumatism,  and  that  the  deceased  then  requested  hie 
brother,  Thomas  Bell,  to  write  it  and  he  did  so :  that  be» 
the  witness,  was  present  when  the  will  was  written,  and 
thought  the  testator  had  understanding  and  capacity  to 
make  a  will :  that  he  was,  however,  drinking  during  the 
time,  and  became  a  good  deal  intoxicated,  but  that  he 
knew  what  he  was  doing,  and  dictated  the  dispositions  of 


840  SUPREiME    COURT. 


Beil  r.  Clark. 


property  contained  in  the  will :  that  after  it  was  written 
it  was  read  over  to  the  deceased  nnd  approved  and  exe« 
cuted  by  him,  and  at  his  request  then  attested  by  himself 
and  the  other  witness :  that  the  deceased  then  handed 
the  paper  to  this  witness  to  keep,  and  that  he  kept  it  in 
his  possession  until  April  1847,  when  one  Farrar  brought 
him  a  message  from  the  deceased,  requesting  him  to  car* 
ry  tho  will  to  him:  that  he  accordingly  did  so,  and  that 
the  deceased  asked  that  it  should  be  read  to  him,  which 
the  witness  did  in  the  presence  of  Farrar:  and  that  the 
deceased  then  said  he  wps  satisfied  with  it«  and  directed 
that  it  should  be  put  into  his  desk,  which  was  done,  and 
that  it  was  found  there  upon  the  death  of  the  party  in 
June  following. 

The  other  subscribing  witness,  Neal,  deposed,  that  on 
the  day  the  will  bears  date,  he  went  to  the  house  of  the 
deceased  for  the  purpose  of  collecting  money  from  himi 
as  a  constable,  and  the  deceased  requested  him  to  witness 
a  paper,  which  he  acknowledged ;  and  that  he  did  so 
without  knowing  the  character  of  the  paper,  though  he 
suspected  that  it  was  a  will ;  and  that  Thomas  Bell  and 
the  witnef^f  were  present.  He  further  stated,  that  the 
deceased  was  drinking  at  the  time  and  considerably  in. 
toxicated,  and  in  his  opinion  was  not  capable  of  transact- 
ing business  generally. 

Farrar  testified,  that  he  was  a  neighbour  of  the  de- 
ceased, and  that  in  April  1847,  the  deceased  was  sick  and 
sent  for  him,  and  that  he  went  and  sta3^ed  with  him  two 
or  three  days  ;  that  tho  deceased  was  then  perfectly  so- 
ber, not  having  drank  any  spirits  for  several  weeks  :  that 
he  requested  the  witness  to  call  on  Lassiter  and  ask  him 
to  bring  him  his  will ;  and  that  he  did  so  and  Lassiter 
immediately  brought  it :  that  it  was  then  read  by  Lassi- 
ter to  the  deceased  in  the  presence  of  tiie  witness,  and 
be  said  it  was  his  will  and  that  he  was  satisfied  with  it, 
and  directed  that  it  should  be  put  into  his  desk  ;  that  the 
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deceased  was  then  oF  sound  mind,  and  died  in  Jane  there- 
after. 

A  physician  deposed,  that  he  attended  the  deceased 
six  or  seven  days  before  he  died  :  that  he  was  then  ra- 
tional, and  told  over  to  him  the  contents  of  his  will,  which 
corresponded  with  it,  when  he  heard  it  read  after  his 
death. 

Another  witness  stated,  that  he  lived  with  the  deceas- 
ed in  1844;  when  drinking,  he  frequently  spoke  of  his  will, 
and  told  the  witness  its  contents  and  they  corresponded 
with  the  will  as  read  on  the  trial. 

Another  witness  deposed,  that  the  deceased  told  him 
before  the  will  was  made,  that  he  intended  making  one, 
and  that  about  three  weeks  after  it  was  made,  the  de- 
ceased told  over  its  provisions  to  him,  and  that  he  was 
rational  at  the  time  of  those  conversations. 

The  deceased  was  unmarried  and  had  no  children,  and, 
after  giving  away  parts  of  his  property  to  several  col- 
lateral relations,  he  gave  the  bulk  of  it  to  his  brother, 
Thomas  Bell,  whom  he  made  residuary  legatee  and  ex- 
ecutor, and  who  is  the  propounder. 

The  counsel  lor  the  caveators  contended,  that  unless 
both  of  the  subscribing  witnesses  testified  to  the  capacity 
of  the  deceased,  the  paper  was  not  well  proved  ;  and  that 
the  subsequent  declarations  and  conduct  of  the  deceased 
were  not  suflScient,  within  the  provision  of  the  statute  re- 
quiring two  witnesses  to  a  will.  But  the  Court  was  of  a 
different  opinion,  and  instructed  the  jury,  that  if  they 
found  upon  the  whole  evidence,  that  the  deceased  was  of 
sound  mind  and  memory  at  the  time  he  executed  the  pa- 
per, they  ought  to  find  for  the  paper  as  a  good  will.  The 
jury  gave  a  verdict  in  favor  of  the  will ;  and  from  the 
judgment  accordingly  the  caveators  appealed. 

McRae,  for  the  plaintiff. 

31 
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Waddelh  J  H»  Bryan  and  J.  H.  HaughioHf  for  the  de- 
fendants,  who  relied  apon  the  following  authorities, 
Blount  V.  Paiton,  2  Hawks.  239,  Ragland  v.  Huntingdon^ 
1  Ired.  561,  and  Bacon^s  Abridg.  5  Vol.  510. 

RuFFiN,  C.  J.  The  Court  thinks  that  the  jndgment 
ought  to  be  affirmed.  The  law  makes  two  subscribing 
witnesses  to  a  will  indispensable  to  its  formal  execution. 
But  its  validity  does  not  depend  solely  upon  the  testimony 
of  those  witnesses.  If  their  memory  fail,  so  that  they 
forget  their  attestation,  or  they  be  so  wanting  in  integrity 
as  wMlfully  to  deny  it,  the  will  ought  not  to  be  lost,  but 
its  due  execution  and  attestation  should  be  found  on  other 
credible  evidence.  The  leading  case  on  this  point  is  that 
of  Lowe  V.  JoliffCf  I  Bl.  Rep.  365 ;  which  was  a  remarka* 
ble  one,  and  fully  establishes  this  position.  It  has  never^ 
we  believci  been  questioned,  but  has  been  always  spoken 
of  with  approbation.  In  Jackson  v.  Christman.  4  Wend* 
877,  it  was  laid  down  as  undoubted  law,  that  if  the  sub* 
scribing  witnesses  all  swear,  that  the  will  was  not  duly 
executed,  yet  it  may  be  supported  by  other  witnesses  or 
circumstances.  In  this  Court  Lowe  v.  Joliffe  has  been 
always  understood  to  be  law.  Crowell  v.  Kirk,  3  Dev. 
355.  For,  although  the  law  requires  all  the  witnesses  to 
be  called,  if  within  the  jurisdiction,  it  would  be  most  un- 
reasonable to  conclude  the  party  calling  them,  as  to  the 
execution  of  a  will  more  than  in  respect  to  any  other 
instrument.  The  obligee  must  call  the  subscribing 
witness  to  a  bond ;  but  as  his  testimony,  that  it 
was  executed,  does  not  conclusively  prove  it,  so  his 
denial  of  his  attestation  or  of  the  execution  by  the  ob* 
ligor  does  not  absolutely  destroy  it,  but  the  parties  may 
give  other  evidence,  that  it  was  or  was  not  duly  exe« 
euted.  HoUoway  v.  Lawrence,  I  Hawks.  49.  I  FkiL 
Ev,  475,  and  the  cases  cited.  The  same  reason  ap- 
plies  to  a  will  with  even  more  force.     As  was  said  in 
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Crowell  y*  Kirk^  the  subscribing  witness  to  a  will  is 
rather  the  witness  of  the  law  than  of  the  party  call- 
ing him,  and  therefore  the  party  is  not  bound  to  taka 
his  testimony  as  true,  but  ought  to  be  at  liberty  to  con* 
tradict  and  discredit  him.     It  is  impossible  the  Legisla* 
tare  should  mean,  that  one  o{  the  most  solemn  acts  of  a 
man's  life  should  be  defeated  by  the  perjury  of  one  man,  or, 
indeed,  any  number  of  men  ;  and  much  less  by  his  defect 
of  memory  or  of  a  discrimination  to  judge  correctly  of  the 
party's  strength  of  understanding.    For  as  it  is  in  res* 
pect  of  the  fact  of  execution,  so  it  must  be  in  respect  to 
the  capacity  of  the  party  deceased,  whether  the  defect  be 
alleged  to  arise  from  insanity  or  the  less  permanent 
cause  of  intoxication.    The  jury  are  not  confined  to  the 
opinions  given  by  the  subscribing  witnesses  on  that  point, 
nor  to  the  facts  on  which  they  say  they  formed  their 
opinions,  but  may  take  their  judgment  from  other  sources 
on  which  they  rely  more.     Here  the  subscribing  wit- 
nesses concurred  in  the  facts,  which  go  to  make  up  what 
is  called  the  execution ;  but  they  differed  as  to  the  de- 
gree of  intoxication  and  of  fts  effects  on  the  party's  mind 
and  memory.     The  weight  due  to  their  respective  opin« 
ions  must  depend  on  their  intelligence  and  the  opportuni- 
ties  they  had  of  knowing  how  far  the  party's  faculties 
were  ordinarily  overcome  by  intoxication,  and,  particu- 
larly, the  actual  effects  at  the  time  of  executing  this  in- 
strument.   Perhaps  the  jury  might  well  have  decided  as 
they  did,  on  the  oomparisou  in  those  respects  of  the  two 
witnesses.    But,  at  all  events,  when  they  thus  differed,  it 
must  have  been  proper  to  let  the  jury  see  by  other  means, 
that  in  fact  the  party  had  a  disposing  memory  and  knew 
what  he  was  about,  and  that  he  was  only  fulfilling  a  pre- 
vious promise  ;  and  that  of  what  he  did,  he  was  so  coa- 
scioQs  and  had  such  a  perfect  recollection,  that  he  was 
able  at  different  times  for  several  years  afterwards,  both 
when  sober  and  when  drinking,  to  recite  correctly  the 
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provisions  of  tbe  paper.  It  is  not  uncommon  that  sub- 
scribing witnesses  should  not  agree  entirely  in  opinion  as 
to  tbe  capacity  of  the  party  deceased,  or  as  to  the  facts 
upon  which  they  found  their  opinion ;  and  in  such  cases 
it  is  certainly  reasonable,  that  either  side  should  show, 
either  by  collateral  circumstances  or  by  direct  proof,  that 
one  of  them  is  more  credible  than  the  other,  or  that  one 
of  them  is  mistaken  in  his  facts  and  the  other  not.  Clary 
T.  Clary ^  2  Ire.  78. 

Pjbr  Curiam.  Judgment  affirmed. 


ATLAS  J.  DARGAN  vs.  JAMES  W.  WADDILL. 

A  I  table  in  a  town  is  nof » like  a  slaughter  pen  or  a  hog  style,  neceMarily  or 
prima  facie  a  nuisauce.  But  if  il  be  so  built,  so  kept»  or  so  used,  as  to 
destroy  tbe  comfort  of  peisons  owning  and  occupying  adjoining  premises 
and  impairing  their  yalue  as  places  of  habitation,  it  does  thereby  become  a 
nnisance. 

If  tbe  adjacent  proprietors  be  annoyed  by  it  in  any  manner,  which  could  be 
avoided,  it  becomes  an  actionable  nuisance,  though  a  stable  in  itself  be  a 
eonvenient  and  lawful  erection. 

Appeal  from  the  Superior  Court  of  Law  of  Anson 
County,  at  the  Fall  Term,  1848,  his  Honor  Judge  Pear- 
BON  presiding. 

This  was  in  case  for  erecting  stables  so  near  the  dwell* 
ing  house  of  the  plaintiff,  as,  by  the  noise  of  the  horses 
and  the  smell  of  the  litter,  &c.,  to  render  the  plaintifl'*s 
house  uncomfortable  to  live  in,  and  thereby  much  impair 
its  value.  The  plaintiff  proved  that  his  wife,  then  Mrs. 
Bates,  about  the  year  1839,  purchased  a  dwelling  house 
and  lot,  situate  on  one  of  the  main  streets  in  Wadesboro\ 
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and  being  the  north*wcsl  corner  lot,  of  the  square  imme- 
diately  west  of  the  Court  House.  The  square,  com- 
mencing on  the  street  in  front  of  the  Court  House,  runs 
120  yards  on  Wade  street,  and  140  yards  South  on  Green 
Street, and  the  plaintiff's  lot  had  a  front  of  40  yardson  Wade 
Street,  and  extended  back  about  70  yards.  The  dwell- 
ing  house,  purchased  by  the  plaintiff's  wife,  fronted  on 
Wade  Street,  and  had  been  erected  and  used  for  a  dwell- 
ing for  thirty  years  or  more.  Mrs.  Bates  had  the  house 
moved  some  five  or  six  yards  back,  so  as  to  have  a  small 
front  yard ;  and  refitted  it  and  made  some  additions. 

The  defendant,  in  1941,  purchased  the  house  and  lot 
situate  immediately  opposite  the  Court  House,  and  bein; 
the  Northeast  corner  lot  of  the  square  above  described. 
It  extended  40  yards  on  Wade  Street  and  70  yards  on 
Green  Street.  The  defendant  refitted  and  made  many 
additions  to  the  house,  so  as  to  fit  it  for  an  Hotel. 

The  loty  between  the  plaintff 's  and  the  defendant's  lots, 
which  was  40  yards  on  Wade  Street  and  extended  back 
70  yards,  had  several  small  buildings  on  it  in  front,  which 
had  been  used  as  store-houses  and  shops  for  Mechanics 
and  in  the  rear  there  was  a  small  stable,  fit  for  one  or 
two  horses,  which  had  been  used  for  some  fifteen  years, 
\iithoat  a  plank  floor.  In  1841 .  the  defendant  purchased 
this  middle  lot,  removed  the  small  houses  in  front,  with 
a  design  of  using  the  lot  by  erecting  a  stable  suitable  for 
bis  Hotel.  Mrs.  Bates  notified  the  defendant  of  her  ob- 
jections to  his  putting  stables  so  near  her  dwelling,  but 
the  defendant,  notwithf-itanding,  erected  a  large  frame  str* 
ble  at  the  South-west  corner  of  the  lot,  fifty  feet  long  and 
wideenough  fortwo  rowsof  stable.  Thestable  was  with- 
in three  feet  of  the  line  along  side  of  the  plaintiff's  garden, 
and  near  a  small  stable  and  privy  of  the  plaintiff.  The 
distance  from  the  back  piazza  of  the  plaintiff's  dwelling 
to  the  nearest  corner  of  the  stable  was  33  yards.  The 
balance  of  the  lot  the  defendant  used  as  a  stable  or  horse 
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lot»  and  also  built  upon  it  a  small  log  stable  fit  for  two 
horses  between  the  large  stable  and  the  plaintiff's  dwell- 
ing, the  nearest  corner  being  about  12  yards  from  the 
plaintiff's  piazzai  near  his  kitchen  and  smoke  house' 

The  plainliff  married  Mrs.  Bates  in  1341,  and  resided 
afterwards  with  her  in  the  said  dwelling  house.  The 
defendant's  stable  was  completed  and  put  in  use  on  the 
Ist  of  March.  The  large  stable  had  a  plank  floor,  and 
could  hold  fifty  horses.  It  was  proved,  that  the  noise 
from  the  tramping  of  the  horses,  particularly  on  public 
occasions,  could  be  heard  by  all  residing  on  this  square, 
and  the  adjoining  squares  night  and  day,  and  rendered  the 
«lwelling  house  of  the  plaintiff  uncomfortable  and  disa- 
greeable, and  that  Mrs.  Dargan,  who  was  a  nervous  lady, 
and  in  delicate  health,  was  very  much  annoyed  by  it. 
Some  evidence  was  oflered  tending  to  show,  that,  before 
the  writ  issued,  a  disagreeable  smell,  arising  from  the 
defendants  stables,  could  be  perceived  in  the  house  of 
the  plaintiff  in  damp  weather,  when  the  wind  was  blowr 
ing  from  the  South  to  the  house,  and  that,  although  the 
defendant  had  a  privy  on  his  other  lot,  many  persons  used 
the  stable  for  that  purpose.  Some  evidence  was  offered 
tending  to  show,  that,  before  the  writ  issued,  the  defen* 
dant  kept  a  stallion  in  the  small  stable,  but  not  until  the 
last  of  the  summer,  if  at  all,  until  after  the  writ  issued. 
The  witnesses  considered  the  value  of  the  plaintiff 'shouse» 
as  a  dwelhngt  impaired  by  the  erection  of  the  stables  ^o 
near  to  it. 

The  Court  charged,  that  a  stable,  like  a  kitchen  or  a 
privy,  being  a  necessary  appendage  to  an  hotel,  the  de- 
fendant,  in  the  reasonable  exercise  of  his  rights,  was  at 
liberty  to  erect  the  stables,  taking  the  evidence,  as  to  the 
location  of  the  several  buildings,  to  be  true,  provided  he 
did  so  in  such  a  manner  as  to  cause  no  unnecessary 
damage  to  the  plaintiff.  A  man  is  not  required  to  forego 
the  reasonable  use  of  his  own,  although  by  using  it,  he 
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does  damage  fo  his  neighbor  to  some  extent.  It  is  damago 
absque  injuria,  A  stable  differs  from  a  slaughter-pen, 
tan-yard,  or  hog-pen,  because  the  latter  are  unnecessary 
and  unfit  for  towns,  and  should  be  put  in  remote  and  out* 
of  the-way  places.  If  the  defendant,  before  the  writ 
issued,  by  neglecting  to  have  his  stables  cleansed  at  pro- 
per times,  had  suffered  the  filth  to  accumulate  and  become 
noisome,  the  plaintiff  would  be  entitled  to  recover.  So» 
the  defendant  had  no  right  to  use  the  little  stable,  which 
was  so  near  the  plaintiff's  dwelling,  as  a  stand  for  hi^ 
stallion,  and  if  he  did  so,  before  this  writ  was  issued,  the 
plaintiff  would  be  entitled  to  a  verdict. 

Verdict  for  defendant.  Motion  for  new  trial  for  error 
in  the  charge,  which  was  refused.  Judgment,  and  the 
plaintiff  appealed  to  the  SuJ^reme  Court. 

■ 

Strange,  for  the  plaintiff. 

P.  H.  Winston  and  Iredell^  for  the  defendant. 

RiTFFiN,  C.  J.  It  was,  we  think,  a  fair  inference  for  the 
jury  from  the  instructions,  as  a  whole,  that  the  defen* 
dant's  stable  was  not  a  nuisance  to  the  plaintiff,  because 
the  act  of  the  defendant  in  building  it  was  but  a  reason- 
able use  of  his  own  in  erecting  an  useful  appendage  to 
his  Hotel,  and  therefore  the  damage  to  the  plaintiff  was 
not  unnecessary.  Thus  regarded,  the  Court  does  not 
concur  in  the  instruction  It  is  true,  that  a  stable  in  % 
town  is  not,  like  a  slaughter  house  or  a  sty.  necessarily 
and  prima  facie  a  nuisance.  There  must  be  places  in 
towns  for  keeping  the  horses  of  the  people  living  in  them 
or  resorting  thither ;  and  if  they  do  not  annoy  others, 
they  are  both  harmless  and  useful  erections.  But,  on  the 
contrary,  if  they  be  so  built*  so  kept,  or  so  used  as  to  de« 
stray  the  eomfort  of  persons  owning  and  occupying  ad« 
joining.premises  and  impair  their  value  as  places  of  hah* 
itation,  stables  do  thereby  becpine  nuisances.    They  are 
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Dol  necessarily  so  ;  bat  they  may  become  so,  and  we  think 
that  of  the  defendant  was  in  fact  so.  Therefore  the  ia« 
•tractions,  as  applied  to  this  particular  case,  were  caica* 
lated.  we  think,  to  mislead  the  jury.  In  respect  to  the 
filth  and  smells  which  might  or  did  arise  from  it»  the  Court 
entirely  concurs  with  the  directions  to  the  jury  ;  and  we 
suppose  the  jury  must  have  thought,  that  no  serious  in* 
convenience  was  sustained  by  the  plaintiff's  family  from 
that  cause.  For  in  that  respect  a  stable  may  be  likened 
to  a  priv}%  which  decency  and  convenience  render  indis- 
pensable. But  the  proprietor  cannot  protect  himself  un- 
der that  plea,  if  by  neglecting  to  cleanse  it»  he  allows  it  to 
become  offensive  in  the  adjacent  houses  or  grounds.  So 
oarc  must  be  taken  to  prevent  a  stable  from  incommo* 
ding  the  neighbors,  from  the  ordure  deposited  in  it*  Bat 
if  the  adjacent  proprietors  be  annoyed  by  it  in  any  other 
manner,  which  could  be  avoided,  it  in  like  manner  be- 
comes an  actionable  nuisance,  though  in  itself  a  stable 
be  a  convenient  and  lawful  erection.  This  stable,  it  ap« 
pears,  was  a  wooden  building,  with  a  plank  floor  so  con« 
structed,  that  the  stamping  of  the  horses  on  it  created  such 
a  noise  day  and  night  as  could  be  heard,  not  only  through- 
out the  square  on  which  it  and  the  plaintiff's  house  were 
situated,  but  on  all  the  adjoining  squares,  and,  in  the 
opinion  ol  the  witnesses,  impaired  the  value  of  the  plain- 
tlfi*'s  house  as  a  dwelling.  That,  we  think,  amounts  in  law 
to  such  a  disturbance  and  annoyance  as  to  be  an  action- 
able nuisance.  In  Bradley  v.  Gill,  1  Lut.  69,  it  was  held 
that  building  a  smith's  forge  so  near  another's  house  and 
making  such  noises  with  the  hammers,  that  the  owners 
could  not  sleep,  was  a  nuisance,  for  which  an  action  would 
lie  ;  for'though  the  trade  of  a  smith  be  a  necessary  one, 
It  must  be  carried  on  so  as  not  to  injure  others  in  the 
neighbourhood.  That  case  is  cited  and  approved  by 
Chief  Baron  Comyns.  Com.  Dig.  Action  on  the  case  for 
a  nuisance.  A;  and,  indeed,  the  principle  h  in  itself  so  rea- 


DECEMBER    TERM.  1648. .  S«0 


Dar^gAQ  r.  Wadtiill. 


sonable  thai  every  one  must  admit  it.  If^tliat  be  true  of 
a  black  smitL'»  sho|«,  because  the  noise  of  the  hainmeni 
at  unseasonable  times  depriveil  a  person  of  his  rest,  it 
must  be  much  worse  from  the  stamping  of  fifty  horses  on 
boards  laid  on  sleepers,  so  as  to  make  a  loud  sound*  It 
is  obvious«-that  the  eflect  complained  of  must  have  arisen 
from  the  structure  of  the  building.  The  defendant  might 
have  built  his  stable  with  an  earthen  floor,  and  thus 
avoided  this  annoyance.  If  it  ha  said,  that  probably  a 
greater  ^vil  might  have  arisen,  from  the  greater  difficulty 
of  cleansing  the  stable,  the  answer  is,  that  the  defendant 
had  his  choice  at  his  risk  ;  for,  in  trulh,  he  bad  no  right 
to  erect  a  nuisance  in  either  way,  whether  by  noisoma 
smells  or  disturbing  noises.  He  cannot  excuse  one  nui' 
Banco  by  urging,  that,  if  not  committed  in  that  form,  it 
might  have  been  worse,  in  another.  But,  in  reality, 
neither  was  unavoidable.  For,  if  the  situation  was  sueli 
that  the  horses  ought  not  to  stand  on  the  ground,  the  de» 
iendant  might  have  paved  the  floor,  or  laid  the  boards  on 
the  earth,  or  used  such  as  were  so  thick  as  not  to  sound 
under  the  hoofs  of  the  horses  so  loud  as  to  disturb  or  do* 
stroy  the  repose  of  the  neighboring  inhabitants  and  there- 
by lessen,  the  value  of  their  property.  It  appeared  affir- 
matively,  then,  that  the  defendant  had  done  ^'unnecessary 
damage''  to  the  plaintiff* :  and  wo  think  it  would  have 
been  proper  so  to  instruct  the  jury.  Therefore,  in  order 
that  the  inquiry  may  be  submitted  to  them  with  proper 
explanations  of  the  rights  and  duties  of  the  parties,  there 
must  be  a  venire  de  novo. 

Of  course,  it  will' bo  understood,  that  an  action  will  not 
lie  in  such  a  case  for  noises  that  are  barely  audible,  and 
only  occasional ;  but  only  for  such  as  really  annoy  the 
pIaintiS*'s  family  and  would  annoy  persons  generally* 
who  might  dwell  in  the  house  so  as  to  impair  iheir  rest 
and  comfort  materially. 

Pei  Curiam.  Judgment  accordhigly. 

32 
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WILLIAM  BARBCK. 

A  itmiiger  may  accept  the  deiivtry  of  a  bond,  and  it  is  good,  noloat  tho  ob- 
lige* refuse  to  ratify  the  deliTory,  but  in  the  absence  of  proof  to  the  coo. 
trary  aucli  ratification  ia  presained. 

In  coDstruitig  a  deed  all  useless  and  unmeaning  word«  are  to  be  rejectadi* 
prorided  enough  remains  to  make  the  deedaeoeible.  Thua,  where  •  boaC 
purportiug  to  be  a  guardian  bond,  was  made  to  ^I,  GoYornort  Ato.  Joatiees 
of  the  Conrt  of  Pleas  and  Quarter  Sessions,  Slc.  in  the  sum  of  4lc.  to  be 
paid  to  the  aaid  Justices  or  the  surviTora  of  them/*  the  words  ''Justices  of 
the  Court,"  4*0  •  "to  be  paid  to  the  said  Justices,*'  &.c.  are  to  be  r«>jected  it 
unmeaning  and  the  bond  is  payable  to  f . 

Wher*  ft  Conrl  has  no  power  to  appoint  a  guardian  bnl  does  Appoint  bam* 
And  h*  giv4s  bond  with  sureties  and  takes  posaessiou  of  the  estaie  of  tha 
ward,  it  is  not  competent  for  any  of  the  obligors  in  such  bond  to  object  to 
its  validity  on  the  ground  of  want  of  power  in  the  Court  to  loake  the  Mp* 
poiiitmanL 

Tha  owes  of  FiU  t.  Orce r,  3  Dev.  Sei,  V^nkook  v.  HeraeC  4  Der.  SSB^ ^tad 
KickardMon  t.  Wall,  1  Ire.  297,  cited  and  approved* 

Appeal  from  the  Superior  Court  of  Law  of  Orange 
County,  at  the  Fall  Term,  1848,  his  Honor  Judge  Calp- 
wfitsh  presiding:. 

This  was  an  action  of  debt  upon  the  following  bond  : 


State  of  North  Caeolika,    ) 
Orange  County.  ) 

Kxow  ALL  vts  BY  THESE  PRESENTS,  That  We,  Nathaniel 

Kingy  William  Barbee   and  David   B.  Alsobrook,  all  of 

Orange  County,  in  the  State  aforesaid,  are  held  and  firmly 

bound  unto  James  Iredell.  Esq.,  Governor,  &c.»  Justices 

of  the  Court  of  Pleas  and  Quarter  Sessions  for  the  County 

of  Orange,  in  the  sum  often  thousand  dollars  to  be  paid 

to  the  jrnid  Justices  or  the  survivors  of  them,  their  execu* 
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tors  or  administrators,  in  trast  for  the  benefit  of  the  child 
hereafter  named,  committed  to  the  tuition  of  the  said 
Nathaniel  King ;  to  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves,  and  each  of  us,  each  and  every 
one  of  our  heirs,  executors  or  administrators,  jointly  and 
severally,  firmly  by  these  presents.  Sealed  with  oiur 
seals  and  dated  this  30th  day  of  May,  in  the  year  of  our 
Lord,  182S. 

Thb  Condition  of  the  above  obligation  is  such,  that 
-whereas  the  above  bounden  Nathaniel  King  is  constituted 
and  appointed  guardian  to  Elizabeth  Fann  ;  now  if  the 
said  Nathaniel  King  shall  faithfully  execute  his  said 
guardianship,  and  particularly  shall  well  and  truly  secure 
and  improve  all  the  estate  of  the  said  Elizabeth  Fann 
that  shall  come  into  his  possession  for  the  benefit  of  the 
said  Elizabeth  Fann,  and  shall  render  a  plain  and  true 
account  of  his  said  guardianship,  on  oath,  before  the  Ju8« 
tices  of  our  said  Court,  in  all  cases  as  required  by  Act  of 
Assembles  and  deliver  up,  pay  to  or  possess  the  said  ElizaF 
beth  Fann  of  all  such  estate  or  estates,  as  she  ought  to  be 
possessed  of ,  when  lawfully  required  by  said  Elizabeth 
Fann,  or  to  such  other  persons  as  shall  be  lawfully  em- 
powered or  authorized  to  receive  the  same^  and  the  pro- 
fits arising  therefrom,  then  this  obligation  to  be  void ; 
otherwise  to  remain  in  full  force  and  virtue. 
(Signed  and  sealed  by) 

N.  J.  KING,      - 

W.  BARBEE, 

D.  B.  ALSOBROOK. 

The  breach  assigned  in  the  declaration  was  that  the 
said  N.  King  had  failed  to  deliver  and  pay  over  to  the 
said  E.  Fann  a  large  amount  of  property  which  he  had 
received  as  her  property.  Pleas,  general  issue,  conditions 
performed  and  not  broken. 

In  support  of  the  action  it  was  proved,  that  the  defen- 
dant had  signed  and  sealed  the  bond  in  suit,  and  had 
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banded  it  to  the  Clerk  of  Orange  County  ^ourt  as  his 
bond,  and  that  it  had  remained  among  the  records  of  that 
office  until  this  suit  was  brought.  It  was  further  shewn« 
by  a  copy  of  the  record  from  Orange  County  Court,  that 
at  May  term  of  that  Court  18^4,  a  jury  purporting  to  act 
upon  a  writ  of  lunacy,  found  Elizabeth  Fann  to  bo  in  a 
weak  and  debilitated  state  of  mind,  and  that  it  was  unsafe 
and  injurious  to  those  interested  in  the  property,  subject 
to  her  control,  that  it  should  remain  longer  in  her  posses- 
sion :  that  upon  that  finding  one  John  Wilson  was  ap- 
pointed her  guardian,  and  upon  his  death  Nathaniel,  J. 
King  was  appointed  her  guardian  at  May  term  1828,  and 
entered  into  the  bond  now  sued  npon.  It  was  fui^her 
shewn  that  Elizabeth  Fann  was  dead  and  that  the  rela- 
tor was  her  administrator.  And  the  report  and  account 
of  the  commissioner  to  whom  the  matter  had  been  re- 
ferred was  oflered  in  evidence  to  shew  the  amount  of  the 
plaintiff's  damages. 

On  the  part  of  the  defendant,  it  was  shewn  that  no 
petition  or  writ  of  lunacy  could  be  found  among  the 
records  of  the  County  Court  in  the  matter  of  Elizabeth 
Fann. 

And  it  was  contended  by  the  defendant  that  this  action 
could  not  be  sustained  :  jFf>^/,  because  there  was  no  de* 
livery  of  the  bond  :  Secondly^  because  the  bond  was  void 
for  uncertainty  and  repugnance :  and  thirdly^  because 
the  verdict  of  the  jury  did  not  find  Elizabeth  Fann  to  be 
either  an  idiot  or  a  lunatic,  and  therefore  that  the  ap- 
pointment of  the  guardian  by  the  Court  was  a  nullity  and 
this  bond  given  by  the  defendant  was  void.  And  his 
Honor  was  requested  so  to  charge  the  jury. 

But  it  was  Agreed  by  the  counsel  of  the  parties,  that 
his  Honor  should  reserve  the  questions  of  law  and  that 
the  case  should  be  submitted  to  the  jury,  and  if  they 
should  find  for  the  plaintiff,  and  his  Honor,  upon  considera- 
tion should  be  for  the  defendant  upon  the  questions  re« 
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served,  then  the  verdict  shoald  be  set  aside  and  a  non  sait 
entered. 

The  jury  found  for  the  plaintiff;  and  on  another  day  of 
the  term  bis  Honor  delivered  his  opinion  adverse  to  the 
plaintiff's  right  of  recovery.  Whereupon  the  verdict  was 
set  aside  and  judgment  of  non-suit  entered*  from  which 
the  plaintiff  appealed  to  the  Supremo  Court. 

Norwood,  for  the  plaintiff. 

Waddell  and  /.  H.  Bryan^  for  the  defendant. 

Peabson,  J.  Such  a  construction  should  be  given  to 
every  deed,  as  to  give  it  effect,  and  carry  out  the  inten« 
tion  of  the  parties,  ^  Utresmagis  valeat  quam  percat"  is 
a  well  ruled  maxim  of  law,  formed  upon  good  sense  and 
calculated  to  promote  the  ends  of  justice. 

It  is  clear  tha^  King  was  called  to  take  possession  of 
a  large  estate  belonging  to  Mrs.  Fann,  in  consequence  of 
bis  entering  into  the  bond  now  sued  on,  and  that  the  de* 
fendant  as  one  of  his  sureties,  undertook,  that  he  woold 
pay  over  the  estate  to  such  persons  as  mights  be  lawfully 
authorised  to  receive  it.  King  did  accordingly  take  pos« 
session  of  the  estate,  and  has  failed  to  account  for  it  to 
the  representative  of  Mrs.  Fann.  It  would  be  a  matter 
of  regret,  if,  from  any  defect  in  the  bond  or  any  legal  ob- 
jection, the  defendant  could  evade  the  performance  of  an 
undertaking,  deliberately  entered  into  by  him,  and  throw 
the  loss  upon  Mrs.  Fann's  estate. 

The  defendant  has  put  himself  upon  his  legal  rights, 
as  he  was  at  liberty  to  do,  and  the  question  is,  whether 
he  is  in  law  bound  to  make  good  the  loss. 

The  counsel  for  the  plaintiff  properly  admitted,  that  the 
paper  could  not  be  sustained  as  an  official  bond,  and  de- 
clared upon  it  as  a  common  law  bond. 

It  was  proved,  that  the  bond  was  signed  and  sealed 
and  delivered  to  the  clerk  of  Orange  County  Court  by  tho 
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defendant.  We  think  this  was  a  sufficient  delivery.  A 
stranger  may  accept  the  delivery  of  the  bond  and  it  is 
good,  unless  the  obligee  refuses  to  ratify  the  delivery, 
but  in  the  absence  of  proof  to  the  contrary  such  ratifica* 
tion  is  presumed. 

The  second  objection  is,  that  the  bond  is  void  for  uncer* 
tainty  and  repugnance.  Utile  per  inutile  non  viiiatur, 
is  a  maxim  of  law,  by  which  ail  useless  and  unmeaning 
words  are  to  be  rejected,  provided  enough  remain  to  make 
the  deed  sensible.  The  words,  "justices  of  the  Court" 
&c,  "to  be  paid  to  the  said  justices  or  the  survivors  of 
them"  &c.  are  useless  and  unmeaning,  and  convey  node* 
finite  idea,  and  are,  therefore,  to  be  rejected,  leaving  an 
obligation  to  pay  James  Iredell  the  sum  of  ten  thousand 
dollars.  Fitz  v.  Green,  3  Dev.  991,  Vanhook  v.  Burnett, 
4  Dev.  203,  Richardson  v.  Wall,  1  Ired.  297,  are  cases 
in  point  and  fully  sustain  this  position. 

The  third  objection  is,  that,  as  the  verdict  of  the  jury 
did  not  find  Elizabeth  Fann  either  a  **  lunatic"  or  an 
••idiot,"  the  appointment  of  a  guardian  by  the  Court  was 
a  nullity,  and  this  bond  given  by  the  defendant,  was  void. 

It  is  true,  the  Court  had  not  power  to  appoint  King  the 
guardian  of  Mrs.  Fann  and  authorise  him  to  take  her  es- 
tate into  his  possession,  but  the  defendant  will  not  be 
heard  to  make  this  objection  ;  he  concurred  in  the  act; 
his  bond  solemnly  asserts  that.  King  was  appointed 
guardian  and  had  power  to  take  the  estate  into  posses* 
sion,  and  after  King  has  taken  the  estate  into  possession 
and  wasted  it,  it  is  not  for  him  to  say,  that  it  was  unlaw- 
ful, and,  therefore*  that  he  is  not  bound  by  his  nndertak* 
ing  deliberately  entered  into.  Upon  that  agreed  state  of 
facts,  **  his  mouth  is  shut"  and  he  sbali  not  be  allowed  to 
take  advantage  of  his  own  wrong. 

The  technical  rules  of  the  doctrine  of  estoppels  are  said 
to  be  odious,  but  there  is  no  rule  better  calculated  to  do 
justice,  and  exclude  dishonesty,  than  that  by  which,  when 
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one  solemnly  admits  a  fact  either  by  his  o^n  words  or 
acts,  and  it  is  acted  upon,  he  shall  not  escape  from  liabiii- 
t3\  by  being  heard  to  gain  sf»y  it.  It  violates  all  idea  of 
justice  for  the  defendant  to  say,  that  it  was  against  the 
policy  of  the  law  for  him  to  give  the  bond,  and  thereby 
enable  King  to  invade  the  rights  of  Mrs.  Fann,  and  there* 
fore,  that  he  should  not  be  bound  to  answer  for  the  acts 
of  King  as  he  bad  undertaken  to  do.  Mrs.  Fann  might 
have  complained,  but  he  has  no  right  to  do  sa  The  il- 
legal appointment  was  not  the  consideration,  nor  was  the 
bond  the  inducement  for  making  the  appointment :  it  was 
a  collateral  security  taken  to  insure  a  faithful  discharge 
of  duties  incident  to  the  appointment.  The  case  of  the 
United  States  v.  Manin  ^  others^  S  Brockinbrough  115,  is 
directly  in  point.  In  that  case,  Manin  had  been  appoin* 
ted  to  an  office  by  the  Secretary  of  War,  and  had  given 
bond,  with  the  other  defendants  as  sureties ;  it  was  ad* 
mitted,  that  the  appointment  was  void,  and  was  againa^. 
tbe  law  and  its  policy,  as  the  appointment  ought  to  have 
been  made  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate  ;  but  it  was  held  that  the  defen- 
dants could  not  avail  themselves  of  the  illegality  of  the 
appointment,  and  were  liable  for  all  moneys  received  and 
not  accounted  for.  In  delivering  the  opinion,  Chief  Jus* 
tice  Marshali.  uses  this  language,  'Hhe  appointment  is 
illegal, but  does  that  render  the  bond  void?  *'It  was 
given  in  the  confidence  that  James  Manin  was  legally 
appointed  to  office.  Does  the  illegality  of  tbe  appoint- 
ment absolve  the  person  appointed  from  the  legal  and 
moral  obligation  of  accounting  for  public  money,  which 
has  been  placed  in  his  hands  in  consequence  of  such  ap- 
pointment ?  If  the  policy  of  tbe  law  condemns  such  ap* 
pointments,  does  it  also  condemn  the  payment  of  moneys 
received  under  them  V 

The  judgment  below  must  be  reversed,  and  a  judg- 
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ment  entered  for  the  plaintiff  apon  the  verdict,  according 
to  the  agreement  of  the  parties* 

Per  Cubiam.     Judgment  reversed  and  Judgment  for 
the  plaintiff. 


JOHN  McNORTON  Sl  AL.  JOHN  A.ROBESON. 

A  pelilioa  to  set  aside  tiie  probate  of  a  will,  on  the  groaod  of  the  want  of  cita- 
tion of  the  next  of  kin,  will  not  be  granted  for  that  cause  alooe,  but  merits 
must  be  shewn,  and  it  must  appear  that  the  former  proceedings  resulted 
wrongfully,  and  that  the  interests  of  the  petitioners,  if  under  disabilitf 
themselfes,  were  not  duly  defended  by  those  who  undertook  to  defend 
them. 

A  petition  to  set  aside  the  probate  of  a  will,  on  the  ground  of  newly  die- 
covered  testimony,  on  points  to  which  evidence  was  given  at  the  probalvof 
the  will,  will  not  be  granted,  unless  such  testimony  not  only  repels  the  ad- 
versary's charge,  but  also  destroys  his  proofii,  by  shewing  that  the  fonoer 
verdict  was  obtained  by  surprize  and  perjury. 

Tlte  case  of  Peagram  v.  King^  2  Hawks.  295,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Bladen 
County,  at  the  Fall  Term,  1845,  his  Honor  Judge  Cald» 
WELL  presiding. 

This  is  an  application  to  set  aside  the  probate  of  an 
unattested  script,  as  a  will  of  John  Kea  deceased,  dispo« 
sing  of  his  personal  estate.  It  is  made  by  three  of  bis 
nelces,  who  are  the  children  of  a  sister  of  the  party  de- 
ceased, who  died  berore  him.  Their  names,  were  Lydia, 
Elizabetht  and  Sarah  King,  and  they  and  their  husbands 
bring  this  suit.  The  allegation  states,  that  the  paper 
was  propounded  in  1833|  and  that  it  was  contested  by 
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some  of  the  rest  of  kin  of  the  deceased  and  an  issae  was 
made  np  of  devisavit  vel  notif  which  was  tried  in  the  Coun- 
ty Court,  and  an  appeal  in  the  Superior  Court,  and  that 
thereon  sentence  was  pronounced  for  the  paper  in  1833, 
and  the  executors  named  in  it  obtained  letters  testamen- 
tary thereon.    The  allegation  farther  states,  that  at  that 
time,  the  parties,  Lydia,  Elizabeth  and  Sarah  were  re. 
spectively  under  the  age  of  21,  and  "were  never  legally 
cited  to  witness  the  probate  of  the  said  paper  writing, 
nor  were  they  in  any  proper  manner  made  parties  to  the 
said  contesti  and  that  since  the  said  paper  was  established 
they  have  intermarried  with  the  other  petitioners[,  the  said 
Sarah  being,  at  the  time  of  her  marriage,  under  the  age 
of  21 ;  and  they  submit,  therefore,   that   they  are   in  no 
way  bound  by  the  said  proceedings."     The   allegation 
further  states :  that  these  parties  have  been  informed  and 
believe,  that  the  script  was  neither  in  law  nor  in  fact  the 
will  of  the  deceased,  but  was  a  forgery  :  that  within  six 
months  before  instituting  this  suit  they  had  learned,  and 
believe  they  would  be  able  to  prove,  that  shortly  after  the 
death  of  John  Kea,  John   A.  Robeson,  (in  whose   hand 
writin:;  the  will  is,  and  who  is  one  of  the  executors  and 
the  father  of  a  lad  to  whom  one  half  of  the  estate  is  given 
by  the  paper)  and  William  Jones  (who  is  the  father  of 
another  lad,  to  whom  the  other  half  of  the  estate  is  given) 
held  a  secret  meeting  in  a  room   of  the   said  Jones,  in 
which  one  Hamilton  Davis  and  one  Benjamin  Davis  were 
accustomed  to  sleep,  and  that  they  were  ordered  b}' Robe- 
son and  Jones  to  leave  the  room,  which  they  accordingly 
did,  but  not  until  they  were  enabled  to  discover,  that  the 
said  Robeson  was  engaged  in  framing  some  instrument 
of  writing,  though  they  could  not  tell  what,  but  discovered 
that  the  said  parties,  Robeson  and  Jones,  wimc  anxious  to 
conceal  it :  that  these  parties  expect  to  prove  by  a  num- 
ber of  witnesses,  whose  knowledge  of  the  matter  has  re- 
cently come  to  their  ears,  that  the  signature  to  the  paper 

33 
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is  not  m  the  hand  writing  of  John  Kea.  The  allegation 
also  states  other  matters  which  the  parties  say  they  were 
at  the  bringing  of  this  suit  able  to  prove,  which  it  is  not 
tnaterial  to  mention,  as  no  evidence  is  given  respecting 
them.  There  is  no  afRdavit  in  support  of  the  allegation, 
except  that  of  McNorton,  the  husband  of  the  party  Lydia^ 
who  swears  that  he  believes  the  several  n^atters  set  forth 
in  the  allegation  to  be  true. 

John  A.  Robeson,  the  surviving  executor,. put  in  a  coup- 
ler allegation,  in  which  he  states,  that  the  will  was  exe- 
cuted by  John  Kea,  and  that  upon  the  trial  of  the  issue* 
the  fact  was  fully  proved  by  himself  and  others,  and  that 
many  witnesses  were  examined  to  the  hand  writing  of 
the  said  Kea  ;  and  that  all  the  next  of  kin  of  John  Kea 
were  parties  to  the  issue,  ineluding  tbe  three  neic«s 
Lydia,  Elizabeth,  and  Sarah  King,  who  appeared  and 
were  made  parties  in  the  County  Court  by  their  father 
and  guardian,  Solomon  King  ;  and  that  the  cause  was^ 
prosecuted  both  in  the  County  and  Superior  Courts,  with 
earnestness  and  vigor  on  both  sides,  and  without  collusion 
in  any  respect  between  the  parties  or  either  of  them  on 
the  opposite  sides.  In  support  of  the  allegation  on  that 
point,  Robeson  exhibits  a  transcript  of  the  appointment 
of  Solomon  King  to  be  the  regular  guardian  of  his  two 
younger  daughters,  Elizabeth  and  Sarah,  by  the- County 
Court  in  February  1832^  and  also  the  transcript  of  the 
record  of  the  Court,  in  which  it  appears,  that  the  wilf  was- 
propounded  by  the  legatees  named  in  it  and  was  ''con- 
tested by  Lydia  King,  Elizabeth  King,  and  Sarah  King^ 
by  their  guardian  Solomon  King,  and  by  Kinchen  Kea,** 
and  by  others ;  and  that  Solomon  King  prayed  the  appeal 
and  entered  into  the  bond  for  its  prosecution. 

Upon  the  hearing  in  the  Superior  Court,  the  Court  re« 
ibsed  to  call  in  the  probate  and  dismissed  the  aUegation». 
and  the  cause  was  brought  here  by  appeal.. 
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Strange^  for  the  plaintiff. 

W.  U.  Haywoodt  for  the  dsfendant, 

RuFFiN,  C.  J.  The  cause  wholly  fails,  so  far  as  it  is 
sought  to  have  a  retrial  of  the  issue  oa  newly  discovered 
evidence.  The  testimony  of  the  Messrs.  Davis  is  en* 
tirely  inconclusive ;  and,  besides,  it  is  fully  explained  and 
repelled  by  other  persons,  who  were  in  the  room  with 
Robeson  and  Jones  at  the  time  to  which  they  refer* 
Some  witnesses  have  been  examined  as  to  the  hand« 
writing  of  the  signature  to  the  will,  who  give  lheopinion» 
that  it  was  not  that  of  Kea,  the  party  deceased,  and  some 
express  doubts  of  it.  But  evidence  of  that  kind  will  not 
suffice ;  for,  it  is  only  further  evidence  to  the  same  pointy 
which  was  in  contest  on  the  trial,  and  of  the  same  charac- 
ter with  that  then  given.  The  rule  is  correctly  and  for« 
cibly  laid  down  for  such  cases  in  Peagram  v.  King^  % 
Hawks.  295,  that  it  is  not  sufficient,  that  the  newly  dis- 
covered evidence  goes  to  repel  the  adversary's  charge, 
but  it  must  destroy  his  proofs  ;  and  that  is  explained  in 
the  same  case  when  it  subsequently  came  up,  2  Hawks. 
605,  to  mean,  that  it  must  show  the  former  verdict  was- 
obtained  by  surprize  and  perjury.  Indeed,  the  argument 
here  put  the  appellant's  case  entirely  upon  the  ground, 
that  these  persons  were  infants  at  the  trial  and  were  not 
parties  to  that  proceeding.  But  it  is  a  mistake  to  say*, 
they  were  not  parties.  The  record  shows  they  were ; 
and  they  appeared  by  their  father  i  and  it  is  certain  that 
he  prosecuted  the  case  on  their  behalf  bona  fide,  and  the 
present  allegation  contains  no  suggestion  to  the  contrary. 
The  argument  proceeds  on  the  technical  ground,  that 
there  is  no  citation  on  file  for  them,  nor  order  of  record 
appointing  a  guardian  ad  litem,  and  therefore  that  they 
were  not  ''in  any  proper  manner"  made  parties.  How- 
ever that  might  be  a  ground  for  a  writ  of  error  in  a  pro» 
ceeding  according  to  the  course  of  the  common  law,  it 
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cannot  be  listened  to  as  the  foundation  of  an  application 
of  the  kind  now  before  us.  That  must  rest  upon  merits ; 
and  it  cannot  be  granted,  unless  it  be  shown,  that  the 
former  proceeding  resulted  wrong  and  that  the  interest 
of  these  persons  was  not  duly  defended  by  those  who  un- 
dertook it-  If  this  were  the  sole  ground  for  impeaching 
the  former  trial,  to  which  these  persons  were,  at  all 
events,  nominal  parties,  and  of  which  they  do  not  pre- 
tend they  had  not  personal  knowledge  at  the  time,  it  may 
be  well  asked,  why  they  delayed  this  application  for 
more  than  seven  years — for  a  longer  period,  it  is  to  be 
observed,  than  would  bar  a  writ  of  error.  But,  in  truth, 
if  this  were  a  writ  of  error,  this  would  not  be  a  reason 
for  reversing  a  judgment.  In  probate  causes  there  is, 
properly,  no  plaintiff  nor  defendant,  but  all  persons  are 
actors:  and  it  has  never  been  the  course  in  this  State  to 
have  a  previou^s  order  appointing  ^prochein  ami  to  pros- 
ecute a  suit  of  any  kind  for  an  infant.  The  Court  has  a 
control  over  persons,  who  undertake  to  sue  for  an  infant ; 
and  if  he  be  an  improper  person,  or  brings  an  improper 
suit,  the  Court  will  remove  him  and  appoint  another  to 
carry  on  the  suit,  and  make  the  first  pay  the  costs  im- 
properly incurred.  But  it  is  not  error,  even  if  the  ap. 
pearance  of  an  infant  defendant  be  entered  by  guardian, 
before  obtaining  a  rule  of  the  Court  for  it,  but  only  a  mis- 
demeanor in  the  attorney.  1  Cromp.  168,  2  Sellons  IV. 
185, 14h  The  appearance  must,  indeed,  be  entered,  as 
being  by  guardian,  or  prochein  ami,  and  not  by  attorney ; 
but,  though  it  be  regular  to  have  a  rule  for  the  purpose, 
the  rule  does  not  form  a  part  of  the  record,  technically 
speaking,  as  it  is  ultimately  enrolled.  When  the  infant 
appears  to  act  in  the  cause  by  proehein  ami  or  guardian, 
it  is  suflScient ;  for  it  must  be  supposed  that  he  was  duly 
appointed  and  approved  by  the  Court,  or  he  would  havo 
been,  otherwise,  removed. 
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Viewing  the  case  in  any  light,  therefore,  we  can  see 
no  reason  to  disturb  the  probate,  and  the  sentence  of  the 
Superior  Court  must  be  af&rmed. 

Pmr  Curiam.  Judgment  affirmed. 


THE  STATB  TO  THE  USE  OF   ALFRED   M.   TREDWELL  v«. 

HENRY  A.  ELLlSUJt  Sl  AL. 

Whero  a  defendtnt  kai  been  arrested  apoo  nu»ne  procees  and  givM  bail» 
andi  after  jodgment,  the  bail  surreodera  him  to  the  sheriffi  oat  of  term  tiin«y 
no  ezecation  having  been  inued  on  the  judgment  nor  any  committur  pray- 
ed by  the  piaintiffi  if  the  iheriff  releaaea  him  upon  a  bond  to  appear  at 
Court  and  take  the  benefit  of  the  insolvent  lav,  the  sheriff  is  liable  for  au 
escape. 

The  Act,  ReY.  Stat  Ch  58,  in  this  respect,  only  applies  to  cases  where  (he 
debtor,  upon  surrender  of  his  bail,  is  ordered  into  custody  by  the  Conit 

Alter  saoh  surrender,  if  the  creditor,  opon  reasonable  notice,  will  not  obarge 
the  party  in  execution,  either  a  habeas  corpus  or  a  supersedeas  would  bo 
issued  by  the  Co«rt 

The  case  of  Smallaiood  v.  Wood,  2  Dot.  Sl  Bat.  356,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Beaufort 
County,  at  the  Fall  Term,  1848,  his  Honor  Judge  Settle 
presiding. 

This  is  an  action  of  debt  on  the  bond  of  the  defendant 
as  sheriff  of  Beaufort,  and  the  breach  assigned  is  the  vol- 
untary escape  of  one  Davis,  a  debtor  to  the  relator.  The 
case  is  this.  After  judgment  in  an  action  by  the  relator 
against  Davis,  his  bail  surrendered  him  to  the  defendant 
in  vacation  ;  and  he  took  from  Davis  a  bond  in  the  pen« 
alty  of  94?0  53  payable  to  the  relator,  reciting  that  the 
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relator  had  recovered  judgment  agaiDSt  Davis  in  the  Cdun* 
ty  Court  for  lk£8 1  76,  and  the  latter  had  been  surren* 
dered  by  the  bail,  and  with  the  usual  condition  for  the«p» 
pearance  of  the  debtor  at  the  next  Count}"  Court  to  take 
the  oath  of  insolvency  ;  and  the  sheriff  then  set  Davis  at 
liberty.  At  the  next  Court,  Davis  appeared  and  was  ad- 
mitted by  the  Court  to  take  the  oath,  though  it  was  op- 
posed by  the  relator.  Evidence  was  given  that  when 
Davis  was  surrendered,  he  had  property  to  the  value  of 
•30.  The  relator  moved  the  Court  to  instruct  the  jury 
that  be  was  entitled  to  recover  such  damages,  as,  in  the 
opinion  of  the  jury,  he  had  sustained  from  Davis  being 
let  at  large.  But  the  Court  directed  the  jury  to  find  for 
the  defendant,  and  they  did  so  ;  and  the  relator  appealed 
from  the  judgment. 

Shaw^  with  whom  was  /.  H.  Bryan,  for  the  plaintiflTt 
submitted  the  following  argument : 

The  right  of  the  debtor  in  this  case  to  tender  to  the  de* 
fendant  his  bond  with  sureties,  and  of  the  defendant  to 
take  it  and  set  him  at  liberty  without  putting  him  in  pri« 
soHiis  claimed  by  reason  of  the  words,  *'or  be  in  custody 
by  surrender  of  bail  after  judgment,"  wh!ch  words  are 
found,  for  the  first  time,  in  the  7Lh  Sec.  of  the  Rev.  St.  Cb. 
58,  and  were  not  in  the  Act  of  1822 ;  and  the  defendant's 
right  to  do  so  is  denied  by  the  plaintiff;  because,  although 
these  words  are  in  the  Rev.  Stat.,  there  are  other  words 
also  therein  set  or  placed  both  before  and  after  them,  and 
placed  not  merely  in  accidental  juxta-position ;  so  that 
these  words  are  not  to  be  read  by  themselves,  as  if  they 
stood  alone,  but  with  these  others  that  stand  in  connexion 
with  them,  and  thus  it  will  appear  what  is  that  state  or 
condition  of  the  debtor  meant  by  the  Legislature— H>r  what 
is  the  kind  of  custody  in  which  he  must  be,  and  from  which 
by  their  provisions  he  is  to  be  not  only  liberated,  but  so 
discharged  therefrom  that  he  cannot  thereafter  be  arrested 
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or  imprisoned  for  that  or  any  other  debt  existing  at  the 
time  of  his  discharge. 

The  defendant  contends^  that  that  castody  simply  which 
ensaes  upoa  the  bail's  surrender,  if  it  be  after  judgmentt 
entitles  the  defendant,  the  debtor,  to  give  the  bond  ;  and 
the  plaintiff  says  that  the  custody  must  be,  one  in  execa* 
tion  of  the  creditor's  judgment.  By  the  39th  Section  of 
the  State  Constitution,  it  is  provided,  "that  the  person  of 
a  debtor,  where  there  is  not  a  strong  presumption  of  fraudf 
shall  not  be  continued  in  prison^  after  delivering  up,  bona 
fidCf  all  his  estate,  real  and  personal,  for  the  use  of  his 
creditors,  in  such  manner  as  shall  be  thereafter  regulated 
by  law.** 

The  words  used  by  the  Legislature  in  making  provis* 
ion  for  the  discharge  of  insolvent  debtors  from  prison  or 
custody,  that  have  the  most  general  and  extensive  sense, 
are  those  contained  in  the  1st  and  4th  Sections  of  the  Rev. 
Stat.  Ch.  68 :  thry  are  "any  person  or  persons  taken  or 
charged  on  mesne  process  or  execution  for  any  debt/'  &c. 
The  next  provision  is  in  the  7th  Sec.  of  the  same  Statute^ 
which  contains  the  words,  ^when  any  debtor  shall  be 
taken  upon  any  capias  ad  satisfaciendum^  or,  be  in  custo- 
dy by  surrender  of  bail  after  judgment,  for  any  debt,"  and 
these  words  "or  be  in  custody  by  surrender  of  bail  after 
judgment^  have  been  added  since  the  passage  of  the  Act 
of  1892  ;  but,  except  by  the  addition  of  them,  there  is  oa 
further  or  other  change  made  in  the  words  used  in  thai 
act;  none  that  signify  or  denote  the  wish  or  intent'oa 
ef  the  Legislature  to  provide  for  a  new  case,  viz.,  a  case 
where  a  debtor  was  not  committed  in  execution  at  the 
suit  of  a  creditor,  but  exactly  the  contrary  to  that  does 
appear,  and  that  they  provide  for  an  execution,  custody, 
and  not  for  one  under  mesne  process.  This  Court  hae 
put  a  construction  upon  the  words  in  the  Act  of 
1628,  in  the  case  of  Smallwood  v.  Wood  2  Dev.  &  Bal 
R-  8&6,  decided  at  June  Term  18^7,.  which  is  claimedf  tei 


2M  SUPREME  COURT. 


State  V.  Ellison. 


be  favorable  to  the  right  of  the  defendant  to  take  thia 
bond  ;  becaasc,  it  is  said  by  him,  that  that  case  is  evi- 
dence of  what  the  defendant  might  have  done  under  it; 
and  now,  after  the  addition  of  these  words,  he  can  da 
more  than  he  could  then  have  done ;  that,  if  he  cannot^ 
then  added    words  arc  made  to  signify  nothing.     Bat 
the  plaintiff  says  that  the  true  interpretation  of  these 
words  in  the  Rev.  Stat,  is  found  in  that  case*  although  it 
confirms  a  declaration  of  the  state  of  the  law  when  that 
ease  was  decided,  and  when  these  or  similar  vrords  were 
not  in  the  Act  of  1822  ;  because,  this  Court  in  that  case, 
expressly  says,  that  upon  the  mere   words  then  contain* 
ed  in  that  Act,  the  debtor  was  not  entitled  to  give  such  a 
bond  and  be  discharged  out  of  custody  ;  but  that  there 
was  the  same  reason  for  the  discharge  of  a  debtor  who 
had  been  committed  at  the  suit  of  a  creditor  by  order  of 
Court  in  execution,  after  he  had  been  surrendered  by  bail, 
as  there  is,  where  he  had  been  tahen  upon  a  capiat  ad 
satisfaciendum  at  the  creditor's  suit.    The  Court  held  the 
law  to  be  the  same,  by  implying  these  or  similar  wordf?, 
as  if  they  had  been  expressed  in  the  Act  of  1822,  and  now, 
when  they  are  expressed,  is  not  this  decisive  evidence  of 
what    the    law    is,    under    this    Revised    Statute? — 
Does  it   afford  evidence,  when  the   required  words  are 
added,  that  thereby  the  sense  is  changed  ?     Does  it,  as 
the  defendant  must  contend ,  add  one  to  it,  so  as  to  make 
a  class  of  cases,  three  in  number?  viz:  one  case  in  ex* 
press  terms,   when   the   debtor  is  taken   by   a  ca,  sa% 
another  by   implication   or  constructively,  when  he  id 
committed  in  execution,  and  yet  another,  where  the  debt- 
or, then  in  custody,  was  never  so,  by  ca.  sa,  nor  by  a 
committitur.    The  defendant  says  that  the  very  words 
added  do,  of  themselves,  shew  an  intention  on  the  part 
of  the  Legislature  to  provide  fur  a  new  case  ;  or  else, 
why  were  they  added  ?     The  plaintiff  answers,  that  they 
were  added  to  provide  in  express  words  for  the  case  of 


DECEMBER  TERiVf,  1S4S.  265 


State  V.  Ellison. 


a  debtor,  for  whom  before  those  was  no  express  provision 
— -*i.  e.  for  one  in  custody  committed  by  order  of  Coart, 
OD  prayer  of  the  plaintiff,  and  in,  under  his  execution. 
They  certainly  were  not  added  to  give  this  remedy  of 
discharge  as  an  insolvent  to  a  debtor  who  voluntarily 
sorrenderod  himself  in  discharge  of  his  bail,  or  who  on 
being  arrested  by  the  original  or  mesne  process,  for  want 
of  bail,  was  taken  and  remained  in  custody  until  after 
judgment.  These  words,  by  themselves^  do  not  describe 
these  cases  or  situations  of  the  debtor,  but  they  exclude 
them  from  this  provision  (upon  the  m&xim  *' Expressis 
uniuSf  est  exclusio  alterius")  if  it  did  embrace  the  pres* 
ent  case,  which  it  does  not. 

Moreover,  the  restrictive  provisions  contained  in  the 
Act  of  1822  are  in  this  Rev.  Stat,  still  retained,  uncbang- 
ed  and  without  any  modification,  but,  upon  the  defend- 
ants supposition,  that  the  Legislature  in  1836,  intended 
to  provide  for  a  new  and  different  case,  why  are  not  al« 
terations  made  in  the  Rev.  Stat.,  so  as  to  adapt  them  to 
and  to  include  it?  Did  they  omit  to  do  so,  through  in* 
advertency  ? 

The  instances  of  restriction  are  as  follows  viz:  in  this 
same  7th  section,  the  debtor  is  to  give  a  bond,  payable  ''to 
the  party  at  whose  instance  the  arrest  was  made, '  he  is 
by  sec.  13th,  to  give  a  notice,  and  it  is  to  be  ''to  the  creditor 
at  whose  suit  he  may  have  been  arrested,"  he  is  to  have 
it  served  upon  a  prescribed  individual — sec.  13 — namely, 
''upon  the  party  at  whose  instance  any  debtor  may  be 
arrested,  or  be  in  prison."  The  mode  of  service  too  is  di« 
rected  by  the  same  section,  "  upon  such  creditor  as  has 
arrested  him."  In  the  6th  section,  the  language  is,  that 
neither  arrest  nor  imprisonment  shall  be,  of  any  person 
for  any  debt  existing  at  the  time  of  his  discharge  from 
prison,  '*where  due  notice  has  been  given  to  the  creditor 
at  whose  instance  he  was  imprisoned."  In  the  same  see* 
tion,  provision  is  made  for  the  adjustment  of  creditors' 
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claims,  and  the  words  are" — the  claims  of  all  creditors 
"as  well  those  at  whose  suit  he  was  committed.''  as  of 
all  others. 

Do  not  these  provisions  show  that  the  custody  b}'  them 
provided  for,  is  one,  caused  or  occasioned  by  and  at  the 
instance  of  an  arresting  or  imprisoning  creditor.  There 
seems  to  be  no  ground  from  which  to  infer  either  inadver- 
tency, oversight  or  inattention  ;  the  instances  here  stated 
are  too  numerous  to  have  been  overlooked.  But  this  is 
not  all ;  when,  in  this  same  Rev.  Stat.,  provision  is  made 
for  the  case  of  a  debtor  in  custody,  by  giving  him  the  ben- 
efit of  the  prison  rules,  which  is  done  in  sec.  19th — the 
words  used  are  "  Any  debtor,  who  may  be  in  prison,  on 
account  of  debt,  whether  under  mc^ne  process,  or  other- 
wise.** 

So  also  in  the  6th  section,  when  necessary  food  is  pro* 
videdforthe  debtor  in  custody,  they  say  that  "  w*heQ- 
ever  any  debtor  shall  be  actually  confined  by  reason  of 
mesne  process  for  debt,  capias  ad  satisfaciendum  or  sur- 
render by  bail  after  judgment."  But  when  in  sec.  7th 
tbey  provide  for  his  discharge  on  account  of  insolvency, 
they  say  '*when  any  debt  or  shall  be  taken  upon  3,ny  copies 
ad  satisfaciendum^  or  be  in  custody  by  surrender  of  bail 
after  judgment  for  any  debt."  If  the  question,  whether 
80  general  and  extensive  a  provision  be  made  in  the  last 
section  as  in  the  two  sections  above  mentioned  for  a  con- 
fined debtor,  were  to  be  determined  simply  by  the  words 
in  them,  without  taking  into  view  other  important  con- 
siderations and  reasons  of  weight  and  influence,  some  of 
which  will  be  presented,  could  it  be  maintained  that  the 
remedy  embraces  every  case  of  custod}'  in  the  7th  that  is 
described  in  the  19th  and  6th  sections  ?  Is  not  a  debtor 
arrested  and  confined  under  mesne  process  out  of  the 
words  of  description  used  in  the  7th  section,  but  express- 
ly within  those  used  in  the  19th  and  6th  sections:  but  if 
they  intended  to  include  the  case  of  a  debtor  arrested  by 
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mesne  process  for  debt,  why  were  those  words  of  descrip- 
tion, used  in  the  other  sections,  omitted  in  the  7th  Section. 
Bat  if  all   this  were  considered   to  be  but  a  kind   of 
negative  evidence,  against  the  Legislature's  intention  to 
provide  this  remedy  for  one  simply  **in  custody  by  surren* 
der  of  bail  after  judgment  for  debt,"  there  is  still  in  this 
7th  Section  what  becomes  full  proof,  that  the  custody,  for 
which  this  discharge  is  given  by  them,  must  be  one  occa- 
sioned by  a  creditor's  execution  or  what  is  equivalent  there-, 
to  ;  because,  this  7th  Section,  just  as  the  Act  of  1822  did» 
requires  the  bond  to  be  given  shall  be  conditioned  for  the 
debtor's  appearance  to  answer,  &c.  at  the  next  f  ourt,  **to 
which  the  execution  shall  be  returnable."    So  also  the  0th 
Section  requires  that  the  surrender  is  to  be  to  the  Court 
"to  which  the  ca.  sa.  is  returnable." 

It  is,  therefore,  quite  apparent  from  the  language  of  the 
Rev.  Stat,  taken  together,  that  the  debtor  must  be  taken 
upon  a  capias  ad  satisfaciendum  or  be  in  custody  by  sur- 
render of  bail  after  judgment,  at  the  instance  of  some 
creditor  who  arrestbd  him,  by  an  execution  or  a  capias  ad 
satisfaciendum. 

No  matter  by  what  kind  of  process  a  debtor  is  in  actual 
custody,  he  does,  in  fact,  in  all  cases,  stand  in  need  of  a 
provision  for  his  health,  and  necessary  food — and  this 
law  does  by  the  suitable  comprehensive  terms  in  it  provide 
for  him :  but  when  a  provision  is  to  be  made  whereby  one 
of  the  remedies  theretofore  by  the  law  given  and  yet  in 
use,  for  the  collection  of  a  creditor's  debt,  is  to  be  taken 
away  from  him ;  and  when  previously  made  and  existing 
rules  of  proceeding,  applicable  both  to  the  rights  of  credi- 
tors and  the  duties  and  obligations  of  the  officers  of  the 
law,  are  to  be  altered :  more  than  three  or  four  words  by 
themselves^  standing  in  the  midst  of  others  of  a  known  and 
qualifying  signification,  are  required  to  a]make  change  and 
give  a  new  remedy  to  an  arrested  or  confined  debtor, 
without  doing  an  injury  to  others  having  equal  merits  : 
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and  to  say  that  the  Legislature  have  made  sueh  a  change 
by  such  words,  especially  when  there  are  others  both  be- 
fore and  after  them  which  clearly  shew  that  the  custody 
to  which  they  allude  is  an  execution  custody,  and  not  a 
custody  under  the  mesne  process^  is  not  treating  them  with 
due  respect.    It  is  a  great  mistake  to  suppose  that  the 
kind  of  custody  of  a  debtor  which  ensues  upon  a  surren- 
der by  his  bail,  either  before  or  after  judgment,  whether 
interlocutory  or  final,  has  escaped  the^  attention  of  the 
law  or  our  Legislature,  any  more  than  has  that  custody 
which  is  the  result  of  the  creditor's  execution.     The  com- 
mon law  or  the  practice  of  our  Courts  under  it,  and  also 
the  Legislature,  have  both  made  such  provisions  for  these 
respective  cases  as  were  deemed  to  be  fit  and  proper. 
Relief  for  a  debtor  surrendered  by  his  bail,  at  any  time 
before  final  judgment,  is  by  the  Rev.  Stat.  Gh.  10,  Sec  5, 
given,  by  allowing  such  debtor  to  give  other  bail ;  and  if 
he  be  surrendered  by  his  bail  after  final  judgment,  he  can« 
not  prevent  his  being  taken  and  kept  in  this  custody — ^he 
is  not  in  such  case  allowed  to  give  other  bail,  and  thereby 
be  liberated  from  prison  :  but  as  the  right  of  his  creditor 
is  concerned,  who  has  lost,  by  the  bail's  surrender,  the  se- 
cnrity  of  the  bail,  and  as  the  creditor  has  a  judgment  up* 
on  which  he  may,  at  his  pleasure,  have  an  order  to  sub* 
jcct  the  body  of  the  debtor  for  its  satisfaction,  the  debtor* 
80  incustody,  can.by  a  notice  and  rule  served  upon  the 
plaintiff*  in  the  judgment,  compel  them  either  to  charge 
him  in  execution,  or  procure  himself  to  be  by  order  of 
Court  set  at  liberty.     If  the  creditor  do  not,  as  he  may, 
charge  him  in  execution  in  a  reasonable  time  after  notice 
and  rule  served,  then  the  debtor  is  ordered  to  be  liberated 
therefrom  :  and  this  custody,  one  which  can  only  be  tem- 
porary, when  it  ceases,  can  never  thereafter  occur  again. 
The  bail,  by  the  surrender  is  discharged,  and  he  can  never 
thereafter  be,  by  the  bail's  surrender  and  the  law,  put 
into  this  kind  of  custody.    The  same  remedy  applies  fof 
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a  debtor,  never  surrendered,  but  who  is  in  this  kind  of 
custody  :  and  such  was  the  proper  remedy  for  the  debtor 
surrendered  in  this  case* 

Moreover,  such  debtor,  so  surrendered  by  his  bail,  or 
one,  that  was  never  so  surrendered,  but  was  in  custody 
from  the  arrest  upon  the  original  process  up  to  the  final 
judgment  against  him,  need  not  suffer  imprisonment,  but 
both  are  entitled  to  the  benefit  of  the  prison  rules,  by  the 
10th  Sec.  of  this  Rev.  Stat  and  by  Ch.  UO,  Sees,  li  and 
12,  of  the  Rev.  Stat. 

To  discharge  or  liberate  a  debtor  out  of  custody  be- 
fore or  after  judgment,  certain  rules  must  be  observed : 
he  must  put  in  bail,  or  obtain  a  rule  of  Court  for  that  pur« 
pose*  Rev.ScCh.  31,  Sec.  5^.  To  discharge  a  debtor 
out  of  custody,  and  to  discharge  him  therefrom  as  an  in* 
solvent,  are  subjects  in  their  own  nature  distinct,  and 
they  have  higherto  been  kept  distinct  by  our  Legislative 
enactments  respecting  them ;  but,  if  the  claim  of  the  de- 
fendant, in  this  case,  shall  succeed,  then  the  lines  of  dis- 
tinction have  not  merely  approached  near  to,  but  have 
run  into,  each  other.  The  Act  of  1822  and  this  Revised 
Statute  were  passed  not  to  liberate  an  arrested  debtor 
from  arrest,  nor  a  confined  one  merely  from  custody;  it  is 
far  more  potent  and  energetic  than  that  in  its  efiects.  It 
is  to  be  remembered  that  before  that  Act  and  this  Revised 
Statute  were  passed,  it  pleased  the  Legislature  to  require 
that  every  debtor  when  taken  or  charged  upon  mesn0 
process  or  execution  for  debt,  who  proposed  to  obtain  his 
discharge  as  an  insolvent,  or  to  deliver  up  his  estate  for 
the  benefit  of  his  then  creditors,  should  be  placed  in  prison 
and  be  and  remain  there  or  within  the  rules  thereof,  for 
twenty  days.  But,  since  these  enactments,  no  actual  im« 
prisonment  either  in  prison  or  within  thc.rules  thereof,  is 
required  to  enable  the  debtor,  if  taken  or  charged  in  exe* 
cution,  to  be  discharged  as  an  insolvent  or  by  reason  of 
such  surrender  of  his  property.    If  taken  or  arrested  by 
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a  ca.  ffa..he  is  entitled,  upon  giving  the  prescribed  bond, 
to  be  released  from  custody,  a  custody  different  from  that 
under  mesne  process,  an  execution  or  final  process  custo« 
dy ;  sOy  if  committed  in  execution,  by  giving  sueh  bond, 
he  is  to  be  released  from  confinement,    in  each  case, 
until  certain  ulterior  proceedings  be  had,  but  uot  from 
execution.    Bat  he  is  not  j-et  discharged  as  an  insolvent 
debtor,  being  yet  in  execution;  though  out  of  prison,  he 
is  yet  in  danger  of  it,  and  if  surrendered  by  the  securi* 
ties  to  the  bond,  he  must  be  imprisoned,  just  as  he  would 
have  been,  had  he,  upon  the  arrest  or  the  previous  con- 
finement under  execution,  been  unable  or  failed  to  give 
80ch  bond  ;  but  if  not  so  surrendered,  or  whether  he  be 
or  not,  he  has  still  to  make  and  prove  one  of  two  allega* 
tions,  viz  :  either  that  he  is  then  insolvent,  or  that  all 
the  estate  which  he  then  has,  is  combined  in  a  schednle 
by  him  filed  and  offered  to  his  creditors ;  upon  which 
allegations    being    mvde,    his    arresting    creditor  and 
any  other  of  bis  creditors  to  whom  he  has  given  notice, 
may  take  issue,  and  it  is  only  afler  proof  by  him  made,  or 
no  proof  to  the  contrary,  that  his  allegations  are  true,  that 
he  is  entitled  to  have  the  entry  made^  which,  when  made^ 
operates  to  discbarge  him  out  of  execution  and  gives 
him  the  privilege  of  an  insolvent.    Before  these  enact- 
ments  he  had  to  make  the  same  allegations  and  prove 
their  truth,  in  case  they  were  controverted,  just  as  since 
he  has  still  to  do ;  but  since«he  is,  when  arrested  and  in 
execution,  kept  out  of  prison  or  liberated  therefrom  for  a 
time,  so  that  he  may  be  in  a  condition  of  perfect  equality 
with  his  creditors  and  be  able  to  make  all  necessary  pre- 
paration before  and  at  the  trial,  in  case  his  allegations, 
that  entitle  him,  if  true,  to  his  discharge  from  execution, 
be  controverted.     The  arresting  or  imprisoning  creditor 
has  given  to  him,  by  these  enactments,  in  the  mean  time, 
the  bond  and  security  by  them  prescribed,  to  compel  the 
debtor,  in  execution  at  his  suit,  to  appear  and  make  and 
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prove  his  allegations :  bat  only  in  case  the  debtor  do  fail 
to  appear,  at  the  time  and  place,  when  and  where  he  most 
make  and  prove  such  allegations,  do  the  Statutes  enable 
that  creditor  and  him  only,  to  proceed  to  take  a  judgment 
upon  the  bond  and  subject  the  debtor  and  his  sureties  to 
his  debt  and  costs.  But,  in  case  he  do  appear,  and  it  \o 
shewn  that  he  is  not  then  insolvent,  but  is  able  to  pay,  or* 
that  the  schedule  is  untrue,  then,  he  is  subjected  to  io^ 
prisonment  until,  &c.  and  this  imprisonment  is  in  exeats 
CK^ion,  at  the  suit  of  the  arresting  creditor.  5  Ired,  R, 
657.  Williams  ys  Floyd,  6  Ired.  Rep.  110.  Wright  v. 
Roberts. 

This  scheme  or  plan  devised  by  the  wisdom  of  oar 
Legislature  says  to  the  creditor,  you  have  a  recovery 
against  your  debtor  and  have  taken  or  charged  him  ia 
execution,  in  order  to  obtain  satisfaction  of  it,  he  is  in  prif* 
on,  or  in  execution,  and  so  liable  to  be  imprisoned  to  that 
very  end  ;  you  allege  he  has  property  to  pay  it,  and  he 
says  to  the  contrary,  or,  he  offers  to  surrender  all  that  h0 
has  as  he  says,  and  you  deny  this  to  be  true ;  you  may  have 
an  issue  to  try  it ;  to  enable  him  to  do  so*  he  shall  be  set 
at  liberty  until,  4*0.  and  if  it  appears  that  he  is  now  una* 
ble  to  pay,  or  that  he  has  now  surrendered  all  the  estate 
that  he  now  has,  he  ought  not  to  be  and  shall  no  longer 
be  continued  in  prison,  or  in  such  custody  under  3'our  ex- 
ecution as  renders  him  liable  to  confinement,  but  if  the 
contrary  appear»  then  he  shall  go  into  prison  and  shall 
there  continue  until,  &c.  But  it  does  not  say  to  the  debt- 
or, you  have  been  condemned  in  debt  and  damages,  but 
have  never  been  arrested  by  execution  or  committed  to 
prison  for  the  same,  by  any  of  your  creditors ;  yet,  yoa 
have  been,  by  your  bails  surrendering  you  after  judgment 
put  in  custody,  and  you  may  give  a  bond  to  the  plaintiff 
in  the  suit*  just  as  if  he  had  arrested  you  or  caused  you 
to  be  committed  in  execution,  the  bond  to  be  in  twic3  the 
amount  of  the  debt,  that  would  be  contained  in  the  execu# 
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tion,  if  one  had  issued  to  the  sheriff;  conditioned  for  your 
appearance  at  the  Court  to  which  an  execution  on  the 
judgment,  had  it  issued,  would  have  been  returnable  ;  yott 
may  also  give  notice  to  your  creditor  or  your  creditors  at 
whose  instance  you  might  have  been  arrested,  but  as  you 
have  not  been  by  such  arrested,  you  may  give  notice  to 
the  plaintiff  in  the  judgment.  If  you  had  never  given  bail 
after  judgment,  even  though  you  had  been  in  this  custo- 
dy after  judgment,  (because,  it  applies,  in  genera),  only 
to  discharge  a  debtor  against  the  effect  of  his  creditor's 
execution)  you  would,  in  such  cases,  have  had  to  pro- 
cure your  liberation  from  custody,  just  as  they  have  to 
do:  but  as  by  the  act  of  1822  and  this  Rev.  Stat.,  in  the 
case  of  a  debtor  that  has  been  by  his  creditor  put  in  ex- 
ecution, it  is  so  provided,  that  if  he  will  give  a  bond^in 
the  form  prfscribed,  the  20  days  imprisonment  theretof  ire 
required  is  now  done  away,  and  he  is  not  merely  placed 
in  a  situation  to  prepare  for  the  trial  of  his  allegations, 
and  he  can  thus  procure  his  discharge  from  the  execution; 
80  may  you  do  likewise,  because  the  law  or  its  policy 
has  now  taken  away  all  imprisonment  for  debt,  in  cases  of 
execution  sued  against  a  debtor,  and  yet  you  are  in  prison, 
or  its  rules,  and  as  you  cannot  get  out,  situated  as  you 
are,  by  giving  other  bail,  and  without  a  rule  of  Court,  so, 
whenever,  after  judgment,  you  or  your  bail  choose  to  sur- 
render, and  y  ou  wish  it,  your  case  shall  be  treated,  as  if 
you  had  been  put  in  execution,  by  some  creditor  of  yours, 
and  that  too,  whether  any  of  your  creditors  now  wish 

to  do  so  or  not* 

It  is  not  denied  that  the  Legislature  may,  if  they  think 
fit,  make  a  provision  for  liberation  of  one  in  this  kind  of 
custody,  that  they  may  direct  that  one  surrendered  by 
bail  even  after  judgment,  may  be  re-admitted  to  bail,  or 
that  after  judgment,  they  may  direct  that  upon  notice  by 
the  bail  to  the  Plaintiff  of  his  intention  to  surrender,  the 
bail  shall  be  thereby  discharged,  or  that  when  so  surren- 
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dered  upon  his  giving  bail  to  appear,  so  that  the  creditor 
may,  after  notice,  charge  or  forbear  to  charge  him  in  cus- 
tody for  his  debt,  and,  if  he  forbear,  that  the  debtor  be  lib* 
erated  from  the  n^esne  process  custody,  but  it  is  respect* 
fully  denied  that  the  Legislature  have,  as  yet,  made  any 
such  provisions.  Since  this  Rev.  Stat,  and  by  an  Act  re- 
cently  passed  1944-*5,  ch.  31,  a  creditor  is  not  permitted 
to  issue  a  ^,  sa.  upon  his  judgment,  when  he  thinks  fit ; 
he  must  first  make  oath  that  he  believe  one  of  three 
things  to  be  true :  but  it  is  respectfully  contended  that 
neither  the  debtor  nor  his  bail,  by  a  surrender  of  the 
debtor,  after  judgment,  can  prevent  the  creditor  from 
permitting  his  judgment  to  lie  and  be  outstanding  and 
unsatisfied,  without  any  of  the  executions  by  the  law 
provided  for  him,  to  enforce  its  payment,  whenever  he  can 
and  shall  make  the  required  affidavit,  being  taken  away 
from  him,  until,  he  or  some  one  creditor  of  his  debtor,  do 
first,  by  an  execution  put  their  common  debtor  in  execu- 
tion ;  that  until  this  first  step  be  taken  by  a  creditor,  the 
debtor  cannot  begin  and  move  against  his  creditor  for  his 
discharge  as  an  insolvent. 

But,  says  the  defendant,  did  not  the  plaintiff  in  this 
case,  after  a  judgment  against  his  debtor,  Davis,  issue 
and  have  executed  upon  the  bail  of  Davis  a  writ  ot scire 
facias  (Stat.  ch.  31,  of  1844-'5,)  and  did  he  not  thereby 
not  only  manifest  his  intention  to  put  his  debtor  in  exe- 
cution on  his  judgment,  but  was  not  Davis  without  prayer 
and  order  to  that  effect,  put  in  execution  of  his  judgment 
ment  7  To  this  the  Plaintifi*  answers,  that  before  this 
Act  was  passed,  upon  a  sci.  fa.  against  bail,  until, 
after  judgment  had  upon  it,  neither  the  defendant  nor  his 
bail  could  be  taken  in  execution.    Rev.  Stat.  ch.  10,  s.  3. 

And  this  act  of  1844-'5,  prevents  the  plaintiff  from  hav- 
ing the  ca.  sa,  issued,  except  upon  affidavit.  Also  before 
this  Act,  and  of  course  since,  the  bail  could  not  by  him- 
self place  the  debtor,  his  principal,  in  execution  at  the 

35 
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instance  of  the  plaintiff  in  the  judgment :  but  could  only 
surrender  the  principal  in  his  own  exoneratioui  to  be  com- 
mitted, it  is  true,  but  only  until  it  should  be  in  the  pow- 
er  of  the  plaintiff  (after  notice  to  him  of  the  surrender) 
to  pray  and  have  an  order  for  the  debtor's  imprisonment  in 
execution:  and  without  such  order  made,  upon  the  prayer 
of  the  plaintiff  the  defendant  could  not  be  imprisoned  at 
his  suit.     1  Bac.  Ahr.  846.     Hob.  Rep.  367.     3  Ired.  Eq. 

285. 

Rodman  and  Stanly,  for  the  defendants. 

RuFFiK,  C.  J.    The  Court  is  of  opinion,  that  the  instruct 
tion  was  erroneous.    The  Act  of  1822,  according  to  the 
letter,  provided  only  for  the  discharge  of  debtors  taken 
upon  a  capias  ad  satisfaciendum ;  and  it  was  contended 
in  Smallwood  v.  Wood,  2  Dev.  &  Bat.  356,  that  it  wai 
confined  to  that  single  case  of  an  arrest  upon  a  writ  of 
execution.    But  the  Court  held,  that  its  true  interpreta- 
tion extended  it  to  that  case:  which  was,  that  the  debtor 
was  surrendered  in  Court  by  his  bail  after  judgment,  and 
the  creditor  prayed  him  in  custody  as  in  execution.    It 
was  so  held,  because  that  was  substantially  a  ca.  xo.,  re- 
quiring the  sheriff  to  keep  the  debtor  in  close  custody, 
and  rendering  him  liable  in  debt  for  an  escape.     It  hap- 
pened, that  while  that  case  was  subjudice,  the  Legislature 
^was  passing  in  1830  on  the  Revised  Statutes,  and  there 
were  added,  after  ^*capias  ad  satisfaciendum**  these  other 
words,  "or  be  in  custody  by  surrender  of  bail  after  judg- 
menf    Upon  those  words,  we  presume,  the  sheriff  acted , 
and  his  Honor  founded  his  opinion,  in  this  case.    But  we 
think,  that  is  putting  on  them  an  erroneous  construction. 
Vfe  have  reason  to  know,  that  the  amendment  was  made 
for  the  purpose  of  covering  the  point,  which  had  then 
arisen  in  Smallwood  v.  Wood,  and  for  that  purpose  merely. 
The  object  was  to  make  the  Act  express  to  that  point ; 
which  the  Court,  however,  held,  a  few  months  afterwards^ 
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to  be  within  it,  according  to  a  soand  constraction,  with* 
oat  those  words.  Although  the  words  of  the  amendment 
are  general,  yet  it  is  to  be  considered  from  the  subject 
matter  and  context,  what  sort  of  custody  and  surrender 
by  bail  is  meant  in  the  Act.  It  seems  to  the  Court  clear- 
ly,  that  it  is  a  custody  at  the  instance  of  the  creditor ; 
which  can  only  be  when  it  is  ordered  by  the  Court  upon 
bis  motion,  as  in  execution.  The  provisions  of  the  Act 
of  1832  in  other  respects  remain  unaltered,  and  they 
plainly  point  to  such  a  custody  as  that  mentioned.  The 
bond  is  to  be  for  the  debtor's  appearance  at  the  Court,  "to 
which  the  execution  shall  be  returnable,^'  and  "in  twice 
the  amount  of  the  debt."  If  the  surrender  be  in  Court 
and  the  debtor  be  committed  in  execution,  the  sheriff  has 
the  means  of  knowing  his  duty  in  those  respects,  just  as 
if  he  had  a  writ  of  execution.  But  when  the  surrender 
is  to  the  sheriff  in  vacation,  how  can  he  know  at  what 
Court  the  appearance  is  to  be,  or  in  what  sum  t}ie  bond  is 
to  be  taken.  He  has  nothing  in  bis  hands  to  inform  him 
on  those  points ;  and  it  may  be,  that  the  Court,  in  which 
the  judgment  was  rendered,  is  in  a  distant  part  of  the 
State.  That  is  a  material  consideration ;  for,  if  the  she* 
riff  can  discharge  the  debtor  out  of  custody  in  any  par^ 
ticular  case,  he  is  bound  to  do  it.  We  think  it  clear,  that 
the  law  could  not  mean,  that  the  sheriff  should  be  obliged 
to  let  the  debtor  at  large  at  his  risk,  without  furnishing 
him  in  the  event  of  such  case  with  the  certain  means  of 
knowing  for  what  sum  and  with  what  provisions  he  most 
take  the  bond.  But  the  Act  provides  for  no  such  things  in 
the  case  of  a  surrender  out  of  Court.  On  the  contrary,  it 
constantly  speaks  of  the  debtor  within  its  purview  being 
one  in  custody  "at  the  instance"  of  the  creditor.  That 
is  so,  when  it  directs  to  whom  the  bond  shall  be  payable, 
and  the  notice  given,  and  in  other  parts.  Besides,  there 
was  no  necessity  for  any  further  provision  as  to  persona 
in  eastody  for  want  of  bail,  than  that  in  the  Court  law 
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of '77,  which  authorises  their  discharge  '*by  rule  of  Court:' 
a  provision  made,  do  doubt,  in  reference  to  the  practice 
in  similar  cases  in  England,  where  upon  a  rale  a  super- 
sedeas is  awarded  for  such  a  prisoner,  if  the  creditor  un* 
reasonably  delay  to  declare,  or  to  proceed  to  trial,  or  to 
charge  in  execution  after  judgment.  1  TidiTsPr.  Ch.  15. 
Upon  a  surrender  by  the  bail  in  term,  the  Court  would 
discharge  the  debtor,  if  the  creditor  upon  notice  declined 
praying  him  in  custody,  as  in  execution.  If  the  surrender 
be  to  the  sheriff  in  vacation,  the  party  would  in  like  man- 
ner be  discharged  on  habeas  corpus^  if  upon  reasonable 
notice  the  creditor  would  not  deliver  a  ca.  so.  or  a  com' 
mititiur  under  the  22nd  section  of  the  Act  of  1777,  Cb. 
115  ;  or,  doubtless,  the  Courts  may  make  rules  for  a  su- 
persedeas upon  such  a  surrender  to  the  sheriff,  if  the 
creditor,  after  reasonable  notice,  will  not  charge  the 
debtor  in  execution.  But  to  charge  him  in  execution 
must  be  the  act  of  the  creditor.  The  debtor  cannot  place 
himself  in  execution,  nor  can  his  bail,  so  as  to  deprive 
the  creditor  of  his  execution  against  the  property  of  the 
debtor,  which  the  creditor  might  prefer,  at  least  for  the 
time.  It  cannot  be  supposed,  that  the  law  meant  that 
the  sheriff  should,  without  any  process  to  guide  him,  or 
any  authoritative  means  of  ascertaining  the  creditor's 
demand  or  wishes,  be  obliged^  or  be  at  liberty  of  his  own 
head,  to  let  the  debtor  at  large.  There  is  another  very 
material  consideration  to  be  taken  into  account  on  this 
subject.  After  a  discharge  from  custody  under  a  rule  of 
Court,  the  creditor  is  not  concluded  from  proceeding  a« 
gainst  the  body  ;  btit  he  may  have  any  execution  against 
the  property  or  person,  which  he  may  deem  at  the  time 
most  likely  to  be  effectual.  But  by  this  other  mode  it 
may  be  so  contrived,  that  the  debtor  may  presently  and 
oonclusively  discharge  himself,  and  that,  in  view  of  soon 
having  the  means,  with  which  he  might  be  compelled  to 
pay  the  debt,  if  the  creditor  could  by  a  ca.  sa.  get  at  him. 
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If  tbe  debtor  be  actually  imprisoned  for  want  of  bail,  even 
before  judgment,  he  may  take  the  oath  of  insolvency  af- 
ter twenty  days,  by  the  Act  of  1773  ;  and  so  he  may,  if 
he  be  thus  imprisoned  after  judgment,  whether  for  the 
want  of  bail  originally  or  upon  a  surrender.  Both  of  the 
cases  stand  precisely  on  the  same  footing.  The  Legisla- 
ture never  meant  to  compel  a  creditor  to  take  the  debtor 
in  execution,  and  thereby  cut  himself  off  from  other  pro- 
cess,  nor  enable  the  debtor,  without  going  to  prison,  by 
any  concert  with  his  bail  or  the  sheriflT,  to  conclude  the 
creditor  as  if  he  had  taken  the  other  party  in  execution. 
\¥bat  the  law  means,  in  the  first  place,  is,  that  the  credi- 
tor  shall  not  keep  his  debtor  in  prison  indefinitely  with- 
out charging  him  in  execution ;  and,  in  the  next,  that, 
when  the  debtor  is  charged  in  execution,  he  may  keep 
out  of  prison  by  giving  a  bond  with  good  sureties  to  pay 
the  debti  or  to  give  up  all  he  has  towards  its  satisfaction 
and  to  take  an  oath  that  he  has  nothing,  or  no  more. 
For  aught  that  we  can  see  in  this  case,  the  debtor  might 
have  transferred  to  the  relator  the  little  property  he  bad, 
if  the  sheriff  had  not  discharged  him. 

PtR  Curiam.    Judgment  reversed  and  venire  de  nouo. 


2TS  SUPREME    COURT. 


ANN  H£NRY  Bl  AL,  vs.  CHARLES  HENRY  4*  AL. 

P«r  Nam  «d4  Pbabm>n»  J.  The  word  ''diitribateei^  may  b«  properly  Qoed  ia 
a  potitioo*  calling  an  adminutraior  to  an  aeeoant,  to  deoolo  tlioae,  who  are 
entitled  to  euceeed  to  an  io(eatale*a  eiitate,  under  oar  Statute  of  distiiba- 
tiooa. 

Per  RuFnift  C.  J*  The  word  'Vliitribateae^  is  not  to  be  found  la  any  Enip- 
lieh  Dictionary  or  io  any  law  book  and  couTeys  no  definite  idea.  It  there- 
fore cannot  be  intended  by  the  Court  to  mean  those,  who  are  entitled  to 
diitribotioD  of  an  intestate's  estate. 

Appeal  from  the  Saperior  Coart  of  Law  of  New-Haru 
over  Coanty,  at  the  Fall  Term  1848,  his  Honor  Judge 
Manlt  presiding. 

The  petitioners  allege,  that  they  are  the  "'heirs  at  law** 
and  ^distributees**  of  Hezekiah  Bonham,  who  died  intes- 
tate ;  that  the  defendants  are  the  administrators  of  the 
said  Bonharo,  and,  as  such,  took  into  their  possession  ne« 
groes,  bonds,  money,  and  other  personal  property  to  a 
large  ainount.  The  prayer  is  for  an  account  and  distri- 
bution. 

The  defendants  admit,  that  they  are  the  administrators 
de  bonis  non  of  Bonham,  but  they  allege,  that  administra- 
tion upon  his  estate  had  been  before  granted  to  one  Neil 
Henry,  who  died  intestate,  and  that  one  Nathan  Bonham 
is  the  administrator  of  the  said  Neil  Henry.  They,  there- 
fore, insist,  that  they  are  liable  to  acconnt  with  the  said 
Nathan  Bonham,  and  not  with  the  petitioners,  Ann  Henry 
or  her  children.  They  further  allege,  that  Neil  Henry 
committed  a  devastavit  to  the  amount  of  about  0800,  and 
they  are  the  sureties  on  his  administration  bond  ;  ''they 
maintain,  that  the  estate  of  the  said  Neil  Henry  is  respon- 
sible for  this  deficiency,  and  the  defendants  having  the 


DECEMBER   TERM.  1848.  »70 

Henry  «.  Henry. 

sbare  of  the  estate  of  the  said  Hezekiah  Bonham  in  their 
hands,  to  which  the  representatives  are  entitled,  they  have 
a  right  to  retain  the  same,  or  so  much  thereof,  as  shall 
be  sufficient  to  pay,  satisfy,  and  discharge  the  said  defi* 
ciency.** 

A  reference  was  made  to  the  clerk  to  take  an  account. 
The  clerk  made  a  report,  to  which  the  defendants  filed 
an  exception.  The  case  came  on  to  be  heard  upon  the 
petition,  answer,  report,  and  exception.  The  excep- 
tion was  overruled,  and  the  report  was  confirmed,  and  a 
decree  for  the  petitioners,  from  which  the  defendants  ap- 
pealed. 

Strange  and  W.  A>  Wright^  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

Peabson,  J.  The  petitioners  claim  the  personal  estate 
of  the  intestate,  as  his  **heirs  at  law"  and  ^'distributees,** 
The  word  '^heirs'*  is  used  to  denote  the  persons,  who  are 
entitled,  by  descent,  to  the  real  estate  of  a  deceased  an- 
cestor. It  is  appropriated  to  that  purpose,  and  when  used 
in  pleading,  in  reference  to  personal  estate,  it  has  no 
meaning,  and  must  be  rejected  as  surplusage. 

The  other  word,  '^distributees,"  is  new  in  pleading,  but 
my  brother  Nash  and  myself  deem  it  admissible  to  denote 
the  persons,  who  are  entitled,  under  the  statute  of  distribu- 
tions, to  the  personal  estate  of  one,  who  is  dead  intestate. 

No  one  word  has  heretofore  been  used  for  that  purpose, 
and  it  has  been  necessary,  in  order  to  covey  the  idea,  to 
make  use  of  a  paraphrase  or  set  of  words.  '^Widow**  or 
^next  of  kin"  are  sometimes  used  in  pleading,  but  these 
words  are  insufficient  to  convey  the  idea ;  for  ''next  of 
kin"  means  nearest  of  kin,  and  does  not  include  those, 
who  are  entitled  by  representation.  The  statute  of  dis* 
iribntions  uses  the  words  ''next  of  kin  of  the  intestate, 
who  are  in  equal  degree,  and  those  who  legally  represent 
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them.''  To  avoid  the  use  of  so  many  words*  it  is  certain* 
ly  desirable  to  have  one  word  to  convey  the  idea,  in  re« 
ference  to  personal  estate ;  and  as  there  is  a  necessity  for 
inaking  a  word^  we  can  see  no  objection  to  the  word  ^'dis* 
tribntees."  It  commends  itself*  because  it  is  new*  and 
has  not  been  appropriated  to  any  other  use,  and  is  as  fit 
and  seemly  a  word*  as  feoflTee*  mortgagee,  bargainee*  bai* 
lee,  endorsee  &c»  We  know  the  word  "distributee'*  is 
pow  in  common  use  among  the  legal  profession,  and  the 
fact,  that  it  has  been  adopted  by  the  profession  and  the  leg- 
islature, notwithstanding  the  severe  rebuke  given  to  it 
by  Chief  Justice  Henderson  in  Croom  v.  Herrings  4 
Hawks.  393*  is  a  convincing  proof  that  the  necessity  for 
anew  word  really  existed. 

But  yielding  to  the  petitioners  the  benefit  of  this  word, 
they  have  not  entitled  themselves  to  a  decree,  because 
there  is  no  proof,  that  they  are  distributees.  The  answer 
does  not  admit  it*  and  no  depositions  have  been  taken  ; 
and  we  should  reverse  the  decree  made  below,  and  dis- 
miss the  bill,  but  for  the  fact,  that  the  answer  is  equally 
defective,  and  we  feel  disposed  to  extend  great  indul* 
gence  to  proceedings  commenced  in  the  County  Court. 
The  answer  does  not  state  the  ground*  upon  which  the 
defendants  maintain  their  right  to  retain  the  share  of  the 
estate,  to  which  the  representatives  of  Neil  Henry  are 
entitled.  Nor  does  it  state  upon  what  ground,  Neil 
Henry  became  entitled  to  a  share  of  the  estate  of  Heze- 
kiab  Ronham.  We  conjecture  from  what  is  stated,  for 
the  first  time,  in  the  decree,  that  Niel  Henry  was  the  bus* 
band  of  Ann  Henry,  the  petitioner,  and  that  the  defen* 
dants  wish  to  raise  the  question,  whether,  as  husband,  he 
was  not  entitled  to  her  distributive  share,  but  there  are 
no  allegations  to  raise  the  question  and  no  proofs  what- 
ever. 

The  decree  made  below  must  be  reversed,  with  costs  in 
this  Court,  and  we  will  then  direct  the  cause  to  be  re- 
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manded  upon  the  motion  of  the  petitioners,  so  as  to  let  in 
amendments  and  give  an  opportunity  to  make  proofs  of 
the  allegations.    If  no  such  motion  is  made  at  this  or  the 
next  term,  the  petition  wili  be  dismissed. 

RuFFiNy  C.  J.  Having  the  misfortune  to  difier  in  opin* 
ion  with  my  Brothers  on  one  point  in  the  case,  I  must 
take  the  liberty  of  stating  my  reason,  and  to  make  my- 
self the  more  intelligible,  I  will  state  the  case  as  it  ap« 
pears  in  the  record.  This  is  a  petition  for  an  account  and 
distribution  of  the  personal  estate  of  an  intestate,  Hcze- 
kiah  Bonham.  It  was  filed  in  the  County  Court  by  Ann 
Henry,  Nathaniel  Bonham,  and  six  other  persons,  in  De« 
ccmber  1842,  and  it  states:  '*That  Hezekiah  Bonham 
died  seme  years  since  intestate  and  possessed  of  or  enti* 
tied  to  many  negroes  and  to  money,  notes,  bonds,  and 
other  personal  property  :  that  your  petitioners  are  the 
distributees  and  heirs  at  law  of  the  said  Hezekiah  :  that 
after  his  death,  administration  of  his  personal  estate  was 
granted  to  Neil  Henry,  and  that  he  had  it  in  possession 
a  considerable  time  longer  than  in  law  he  was  entitled 
to  keep  it,  and  then  died  ;  and  that  the  said  administra* 
tion  was  thereupon  granted  to  Charles  Henry  and  Archi- 
bald F.  Murphy  :  that  the  said  estate  required  very  little 
delay  in  settling  with  the  heirs,  your  petitioners ;  for  your 
petitioners  show,  that  there  were  no  difliculties  or  very 
little  to  prevent  the  said  administrators  from  paying  and 
settling  with  the  heirs  aforesaid :  that  the  said  Henry 
Murphy  continues  to  detain  the  said  negroes  and  other  pro- 
perty, although  called  on  by  your  petitioners  to  settle  with 
them  as  the  distributees  and  heirs  as  aforesaid*"  The 
prayer  is,  that  the  administrators  may  be  decreed  to  set- 
tle and  pay  over  ••  to  said  heirs  their  portion,  or  to  settle 
with  the  Court,  so  that  your  petitioners  may  receive  their 
due  proportions  ;  and  also  that  your  worships  will  ap« 
point   three    commissioners  to  divide  the  said   negroes 

among  the  heirs  as  aforesaid,"  and  for  general  relief. 
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The  answer  admits  that  Neil  Henry  administered  on 
the  estate  of  the  intestate  HezekiahBonham,  andstatot, 
that  the  defendants  were  his  sureties  for  the  administra- 
tion, and  that  the  said  Neil  died  intestate  and  Nathan 
Bonham  is  his  administrator.  It  then  insists,  that  the  do* 
fendants  '*are  bound  to  account  to  the  administrator  of 
Neil  Henry,  and  not  the  present  petitioner,  Ann  Henry 
or  her  children  ;*'  and  it  proceeds  farther  thus.  ''These 
defendants  show,  that  Neil  Henry  committed  waste  in 
the  management  of  the  estate  to  the  amount  of  about 
•800,  and  is  responsible  to  the  distributees  of  the  said 
Hezekiah  therefor  ;  and  they  maintain,  that  the  estate  of 
the  said  Neil  is  responsible  for  this  deficiency,  and  that  these 
defendants,  having  the  share  of  the  estate  of  the  said 
Hezekiah  in  their  hands,  to  which  the  representatives  are 
entitled,  they  have  a  right  to  retain  the  same  or  so  much 
thereof  as  shall  be  sufficient  to  satisfy  the  said  deficiency." 

In  June  1844,  it  was  referred  to  the  Clerk  **to  take 
an  account ;'' and  in  September  following  he  reported: 
first,  an  account  between  Neil  Henry,  the  first  adminis- 
trator,  and  the  estate,  on  which  a  balance  of  81673  39 
was  found  due  to  the  estate  on  the  1st  of  January,  1S41  ; 
and  secondly,  an  account  between  the  present  defendants 
as  administrators  and  the  estate,  on  which  a  balance  of 
$2170  78,  was  found  due  to  the  estate  on  the  13th  of 
July,  1844,  arising  from  the  hire  of  negroes,  sales  of  pro- 
perty, and  money  received  on  bonds  to  the  intestate. 

The  defendants  excepted  to  the  report,  because  "they 
are  not  liable  for  the  amount  reported  to  be  due  from 
Neil  Henry,  but  only  responsible  as  administrators  £e 
bonis  non  for  such  sums  as  have  been  by  them  received.'* 

From  a  decree  in  the  County  Court  in  favor  of  the 
plaintiffs,  the  defendants  appealed  ;  and  in  the  Superior 
Court,  the  exception  was  overruled  and  the  report  con* 
firmed,  and  a  decree  made  ;  in  which  it  was  declared, 
''that  the  petitioners  are  entitled  to  distribution  of  the  es- 
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tate  of  Hezekiah  Bonham,  deceased,  and  that  Neil  Henry 
administered  on  the  said  estate  and  gave  for  sureties  to 
his  administration  bond  the  defendants,  Charles  Henry 
and  Archibald  F.  Murphy:  That  the  said  Neil  died  in- 
testate without  having  administered  the  said  estate  of 
the  said  Hezekiah  and  made  distribution  thereof  among 
his  next  of  kin  :  at  the  time  of  his  death  the  said  Neil 
had  in  his  hands  of  the  said  estate  the  sum  of  01673  39 
unadministered,  on  which  he  was  accountable  for  interest 
from  the  Ist  day  of  January,  1841,  making  up  to  this 
sum  of  8709  51 :  that  there  is  in  the  hands  of  the  defen* 
dants,  Henry  and  Murphy,  as  administrators  de  bonis  non 
of  the  intestate  Hezekiah,  the  sum  of  92179  78,  without 
taking  into  account  the  balance  in  the  hands  of  Neil 
Henry  at  the  time  of  his  death,  with  the  interest  thereon  ; 
for  which  balance  with  interest  as  aforesaid  the  defen« 
dants  are  liable  :  and  that  the  whole  liability  of  the  de« 
fendants  to  the  plaintifl's  is  for  the  sum  of  84502  68,  with 
interest  on  82179  78  from  the  10th  day  of  September, 
1844,  and  on  $1673  39  from  this  time  until  paid."  There 
was  a  decree  accordingly  for  payment  to  the  plaintifis 
and  for  costs  in  both  Courts ;  and  the  defendants  ap* 
pealed. 

It  has  been  stated  at  the  bar,  that  Ann  Henry,  one  of 
the  plaintiffs,  is  a  daughter  of  the  intestate  Bonham,  and 
the  widow  of  Neil  Henry,  the  first  administrator  of  Bon»' 
ham ;  and  that  the  questions  made  at  the  hearing,  and 
which  the  parties  desired  to  present  here,  are,  whether 
the  distributive  share  of  the  wife  vested  in  her  husband 
or  survived  to  her ;  and  whether  the  defendants  are 
chargeable  in  this  suit  for  the  devastavit,  if  any,  of  Neil 
Henry.  But  a  prelimary  difficulty  exists  as  to  the  facts 
necessary  to  raise  those  questions.  It  is  not  stated  in  the 
pleadings,  that  Neil  Henry  was  the  husband  of  the  pe- 
titioner Ann,  or  had  any  connection  with  the  intestate's 
estate,  except  as  administrator.    There  is  a  vague  state* 
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ment  in  tbe  answer,  that  the  deFendonts  are  bound  to  ac' 
count  to  the  administrator  of  Neil  Henry,  and  not  to  the 
petitioner,  Ann,  or  her  children.  But  why  he  should  ac« 
x;ount  to  one  in  preference  to  the  other,  or,  indeedy  to 
either,  is  not  suggested,  and  can  be  conjectured  only  from 
the  information  communicated  by  the  bar.  The  Court 
cannot,  then,  determine  tbe  question  as  between  the  hus- 
band and  wife,  as  the  marriage  is  not  alleged,  and,  con- 
sequently, could  not  be  declared. 

So  in  respect  to  the  other  question,  the  enquiry  is  ne- 
cessary  presented  in   the   first   instance,  whether  the 
plaintiffihave  a  right  to  the  estate,  before  it  can  be  con- 
sidered, whether  the  defendants  are  to  be  charged  with 
this,  or  that  demand.    It  is  indispensable,  that  a  plaintiff 
should  in  his  pleading  give  himself  a  title  to  the  thing  he 
demands,  for  the  Court  cannot  declare  one,  which  is  not 
set  up.     These  plaintiffs  say,  they  are  the  '*heirs  at  law 
and  distributees"  of  the  intestate  Bonham,  and  they  pray, 
that  the  defendants  may  be  decreed  to  pay  to  *'the  said 
heirs^Hheir  portions  of  the  estate,  and  that  the  negroes  may 
be  divided  "among  the  heirs  as  aforesaid."     The  plaintiffs, 
therefore,  claim  as  "the  heirs  and  distributees"  of  ihe^  in- 
testate.    The  statute  distributes  the  personal  estate  of  an 
intestate  among  his  "widow  and  children  or  next  of  kin 
in  equal  degree  or  their  legal  representatives,"  and  not 
\o  the  heirs.     The  term  "heirs"  has  no  proper  significa- 
tion in  respect  to  tbe  right  of  succeeding  to  personalty* 
It  is  often  used  in  wills  and  in  inaccurate  conversation  to 
signifiy,  in  an  improper  sense,  children,  sometimes,  and 
at  other  times,  descendants,  or  issue,  or  nearest  of  kin,  or 
the  persons  entitled   under  the  statute  of  distributions  ; 
and  these  different  meanings  are  arrived  at  from  the  con- 
text.    But  it,  surely,  would  not  be  tolerated  in  pleading 
as  expressing  either  of  those  senses,  or  constituting  a  title 
under  the  statute  to  the  personal  estate  of  an  intestate^ 
after  debts  paid.    Upon  that  point,  however,  my  Brethren 
and  I  concur. 
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The  Other  terra,  by  which  the  plaintifis  destrlbe  them- 
selves and  make  title,  is  yet  more  objectionable,  as  I  con- 
ceive.   '*Heirs"  is  an  English  word  and  a  term  of  the  law« 
and  is,  therefore,  understood,  though  improperly  applied 
to  this  subject.     But  '^distributees"  is  not  a  word  at  all 
known  in  the  law  or  the  language.    Until  my  Brothers 
told  me,  that  they  understood  what  it  meant,  I  must  hum* 
biy  beg  pardon  for  saying,  that  I  looked  upon  it  as  a  new- 
ly invented  barbarism,  and  without  any  settled  sense. 
Indeed,  I  do  not  now  understand  from  what  soLrce  tho 
meaning  of  the  term  is  derived.     I  believe  it  i^rpbrase 
which  is  sometimes  used  in  common  parlance  JV  persons* 
who  are  not  of  the  profession  and  do  not  aim  ff  accuracy 
in  speaking  on  legal  subjects.    Some  meiiMers  of  the 
bar  may  have,  thence,  fallen  into  the  use  of  i'some timet 
in  discussion,  when  precision  of  expression  is  of  the  less 
importance,  as  there  is  opportunity  for  explanation.    But 
those,  who  indulge  themselves  in  that  mode  of  speech^ 
are  so  sensible  of  its  impropriety,  that,  as  Judge  Hender- 
son  remarked  in  Croom  v.  Herrings  4  Hawks.  393,  they 
seldom  use  '^distributee"  without  an  apology ;  knowing 
that  it  is  not  to  be  found  in  any  English  dictionary,  or 
English  book — much  less  in  a  law  book.     I  believe  I  may 
add,  that  up  to  this  day,  it  has  not  obtained  admission  into 
any  American  dictionary,  though  at  least  one  of  them  has 
been  supposed  to  have  taken  in   every  word  that  could 
possibly  be  tolerated.    But  when  used,  it  has  not  seemed 
to  me,  at  least,  to  be  in  any  definite  sense.     Like  ''heirs'' 
in  reference  to  personalty,  it  has  appeared  to  be  intended 
sometimes  to  designate   children   by  it ;  at  others,  the 
widow  and  children,  or  all  the  kindred  or  a  single  one, 
that  may  be  entitled  to  distributive  shares  or  the  whole 
property,  by  original  right  or  by  representation  ;  or  even 
a  person  entitled  to  a  share  by  assignment    I  know,  I 
have  heard  a  single  child  called  "sole  distributee  ;"  and 
also  that  onCf  who  had  purchased  a  share,  "had  become  a 
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distribatoe."    So,  I  had  really  supposed,  that  there  was 
no  meaniDg  attached  to  the  word  by  itself,  in  the  mind  of 
any  one,  but  that  it  varied  in  vulgar  use  with  the  context ; 
and  that,  therefore,  it  was  wholly  inappropriate  to  de. 
scribe  a  title  to  property  in  pleading  and  entries.     In  wills 
or  contracts  the  Courts  would  be  obliged  to  receive  it  in 
some  sense,  and  would  endeavor  to  discover  that  which 
would  subserve  the  intention  in  the  particular  case.     If^ 
perchance,  it  were  to  find  its  way  into  a  statute,  the  ju- 
dicial duty  would  be  the  same.     But  that  would  not  ren* 
der  it  proper  to  transfer  it  into  judicial  proceedings.     For 
legislator^,  like  testators,  take  the  right  to  puzzle  Judges 
as  much  as  they  please  and  often  do  not  trouble  them- 
selves much  in  the  selection  of  terms.     The  same  latitude, 
however,  is  not  to   be  claimed  by  pleaders  and  clerks. 
Pleadings  and  the  entries  of  judgments  and  decrees  ought 
to  be  in  the  language  of  the  law.    For  them  there  are 
precedents,  settled  long  ago  by  the  wise  and  the  learned^ 
and  used  from  generation  to  generation  by  those,  who  were 
and  are  as  discreet  and  well  informed  as  any  among  us 
can  claim  to  be.     I  think  it,  and  always  thought  it  right 
to  observe  them,  myself,  and  would  fain  beg  the  respect 
of  others  for  them:  asking,  why  despite  should  be  done 
to  forms  venerable  for  their  antiquity,  certain  in  their 
meaning,  and,  for  those  reasons,  ensuring  order  and  pre- 
eision  in  the  despatch  of  business  and  the  sense  of  records. 
The  lawyer,  who  scorna  to  follow  forms,  may  depend  up- 
on it,  that  he  will  not  long  love  the-law  itself,  for  in  re- 
fusing to  conform  to  the  p.itterns  set  by  the  law,  he  does 
despite  to  its  essential  elements  of  precision  and  certain- 
ty, and  to  some  extent  brings  into  disrepute  the  science 
itself.    Why  should  terms,  in   which  pleadings  and  en- 
tries have  been  expressed  time  out  of  mind,  be  rejected 
and  in  their  room  words  made   and  adopted,  which  no 
two  men  here  always  use  in  the  same  sense,  and  which 
would  be  altogether  unintelligible,  for  example,  in  West* 
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minister  Hall,  and,  indeed,  in  all  other  countries  where 
our  law  and  language  prevail  ?  I  own,  I  can  see  no  rea- 
son for  it ;  but,  on  the  contrary,  I  am  sure  that  it  would 
greatly  promote  the  ease  of  pleaders  and  Judges  and  the 
certainty  of  the  law,  to  adhere  to  the  precedents  as  ex« 
amples  of  the  forms  of  proceeding,  as  well  as  standards 
for  settling  the  principles  of  the  law  itself.  One  depart- 
ure from  the  rule  invites  another,  and  this  proceeds  un- 
til no  rule  is  left.  I  think  Judges,  with  whom  is  the 
charge  of  preserving  the  law  in  its  integrity  and  admin- 
istering it  uniformly,  ought  to  reverence  irs  established 
forms  and  steadfastly  insist  on  their  due  observance,  as 
the  best  guards  of  the  law  itself.  It  is  always  safe,  stare 
super  antiquas  vias.  In  this  case,  for  instance,  if  an  in« 
quiry  were  directed  to  ascertain,  who  are  entitled  to  the 
personal  estate  of  the  deceased,  and  in  what  proportions, 
it  surely  would  not  be  ordered  in  the  terms  of  the  peti- 
tion, that  is,  to  enquire  "  who  are  the  heirs  and  distribu- 
tees of  the  intestate  Bonham."  If  it  would,  I  must  say, 
it  would  be  for  the  first  time  in  this  Court,  since  I  have 
been  a  member  of  it*  The  word  has  now  and  then  been 
in  bills,  but  always  with  something  eiso,  which  enabled 
the  ^ourt  to  reject  it  and  then  have  enough  to  give  the 
parties  a  title,  as  by  saying,  that  the  plaintiffs  were  the 
children  of  the  intestate,  or  the  like.  But  I  am  nearly 
confident,  that  no  decree  or  order  has  passed  under  my 
notice  with  "distributees"  in  it,  nor  dtcrce  made  upon  a 
bill  describing  the  title  of  the  plaintiffs  by  it  alone..  I 
feel  bound,  therefore,  to  express  the  opinion,  that  the  pe- 
tition ought  to  be  dismissed  with  costs.  I  should,  ppr- 
haps,  have  no  objection  to  remanding  the  case,  if  it  had 
been  asked,  so  as  to  let  in  amendments  ;  as  it  is  proba- 
ble the  plaintifis  may  be  the  widow  and  children  of  Bon* 
ham.  But  in  truth,  the  petition  is  so  defective  and  all 
the  proceedings  in  the  cause  so  very  loos^e  and  informalt 
that  the  needful  amendments  would  amount  to  much  the 
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same  as  a  new  petition.  Besides,  the  questions  between 
the  parties  can  be  better  raised  by  a  bill,  making  the  ad- 
ministrator of  Neil  Henry  a  party,  so  as  to  make  his  e:«- 
late,  if  any,  directly  liable  for  his  devastavit.  But  as  my 
Brothers  think  dirt'erently,  the  cause  must,  of  course,  be 
disposed  of  as  they  may  order. 

Per  Cubiam.     Petition  to  be  dismissed,  unless  the  plain* 
tifTs  apply  at  the  next  Term  to  hear  the  cause  remanded- 


DBN  ON  DEMISE  OF  JAMES    L.  BATTLE  &,  AL.  v»,  JOHN   F« 

SPEIGHT. 

A.  made  hit  will  in  1837,  in  his  own  hand-writins,  but  anattested,  and  !( 
was  placed  among  hia  valuable  papers.  Afterwards,  in  1847,  being  aboat 
to  leave  this  country,  he  deposited  this  will,  together  with  other  papers,  with 
a  friend  for  safe  keeping.  Held,  thai  this  did  not  of  itself  amount  to  a  re- 
publication of  the  will,  and  thai  therefore  laud  acquired  after  1837,  did  not 
pasa  uuder  it. 

The  Act  of  1844,  ch.  83,  making  devises  to  operate  upon  such  real  or  pen»on«> 
al  estate  as  the  testator  may  own  at  the  time  of  his  death,  does  not  apply 
to  wills  executed  before  the  passage  of  that  Act. 

Appeal  from  the  Superior  Court  of  Law  of  Edgecombe 
County,  at  the  Spring  Term,  184S,  his  Honor  Judge  Cald- 
WELL  presiding. 

Louis  D.  Wilson  made  his  will  on  the  2Gth  of  Mpy 
1S33,  and  therein  devised  to  Eliza  Cotten  two  lots  in  the 
Town  of  Tarboro',  which  he  then  owned.  He  also  de- 
vised to  John  F.  Speight,  the  chairman  of  the  County 
Court  of  Edgecomb  and  his  successors  in  office,  the  resi- 
due  of  bis  estate,  both  real  and  personal,  for  the  use  and 


DECEMBER  TERM.  1848.  280 


Bttttio  r.  Speight 


benefit  of  the  paapers  oftbat  County,  to  be  appropriated 
and  managed  under  the  superintendence  of  the  Justices 
of  the  peace  of  the  County.  The  will  was  in  the  testa- 
tor's own  handwriting  and  signed  by  him,  and  at  the 
time  deposited  by  him  among  his  valuable  papers.  In  the 
}'ear  1847,  being  about  to  leave  the  State,  he  deposited 
with  a  friend,  for  safe  keeping  during  his  absence,  his 
valuable  papers,  including  his  will,  and  he  died  while 
absent.  Eliza  Cotten  died  before  the  year  1847,  and,  be* 
tween  the  making  of  the  will  and  the  year  1647,  the  tes- 
tator purchased  a  tract  of  land«  The  defendant  claimed 
both  the  land  thus  purchased  and  the  lots  devised  to  Eli* 
9Ea  Cotten,  under  the  residuary  clause  in  the  will :  and 
they  are  also  claimed  by  the  lessors  of  the  plaintiff*,  who 
are  the  testator's  heirs  at  law,  and  have  brought  this  suit 
for  them.  On  the  trial,  the  Court  held  that  the  premises 
passed  under  the  will  to  the  defendant ;  and  the  plaintiff 
suffered  a  non-suit  and  appealed. 

B.  F.  Moorct  for  the  plaintifi*. 
Whiiakerf  for  the  defendants. 

RuFFiN,  C.  J.  If  the  heirs  at  law  be  not  entitled,  it 
must  be  by  force  of  a  republication  of  the  will,  or  tli0 
operation  on  it  of  the  act  of  1 844,  ch.  83.  For,  nothing  was 
better  settled  under  the  former  statute  of  wills,  than  that 
land  purchased  after  the  making  of  the  will  did  not  pass 
by  it,  however  general  the  terms  of  the  devise  might  be. 
The  reason  was,  that  a  devise  is  a  conveyance  and  there- 
fore must  operate  on  a  specific  subject.  For  the  same 
reason,  if  a  devise  failed  by  the  death  of  a  devisee  before 
the  testator,  the  land  did  not  fall  into  the  residue  but 
went  to  the  heir  at  law.  For,  although  land  may  past 
under  a  residuary  clause  of  a  will,  as  well  as  personalty, 
yet  there  is  this  difference  in  the  operation  of  that  clause 
on  realty  and  personality ;  that  it  takes  in  every  thing 
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or  the  latter  kind  that  is  not  well  disposed  of,  whereas, 
in  respect  to  the  former,  it  takes  in  only  what  is  not  be- 
fore given  away  in  the  will — for  each  gift  of  land,  wheth- 
er so  in  terms  or  not,  is  in  law  specific,  and  one  cannot 
be  enlarged  by  the  failure  of  the  other,  unless  there  be  a 
limitation  over  in  the  event  that  happened.  MorrtM  v. 
Underdon,  Willcs  Rep.  293.  Hou:e  v.  Dartmouth^  7  ves. 
197.  It  was  one  purpose  of  the  act  of  1844  to  alter  the 
law  in  that  point.  The  question,  then,  really  is,  from 
what  time  this  will  operated. 

Nothing  appears  in  the  probate  of  the  will  to  show, 
that  the  Court  of  probate  undertook  to  determine  that 
question ;  and,  as  far  as  it  is  stated,  it  was  proved  as  a 
will  speaking  in  respect  of  the  land  from  its  date,  and  not 
bj  force  of  a  republication.  In  the  case  of  Jiggetts  v. 
Maney.  1  Murph.  258,  it  was  held  that  a  will  of  this  kind, 
unattested  and  written  by  the  testator  and  deposited 
among  his  valuable  papers,  did  not  operate  from  his  death, 
but  from  its  date.  It  was  strongly  argued,  that,  as  the 
date  was  an  immaterial  part  of  an  instrument,  the  pab- 
lication  was  to  be  referred  to  the  period  at  which  the  will 
became  of  force.  But  the  Court  thought,  that  the  pub- 
lication was  to  be  referred  to  its  date,  and  that  the  pre- 
iervation  of  it  by  the  testator  among  his  valuable  papers 
Was  not  a  republication  of  it  from  day  to  day  as  long  as  h^ 
lived,  but  only  the  recognition  of  it  as  a  subsisting  wilL 
hi  the  same  manner  as  his  keeping  it  would  be  regarded, 
if  it  had  been  an  attested  will.  The  same  principle 
seems  to  apply  with  equal  force  to  what  was  done  in  this 
ease— If  that  question  now  be  open  for  the  decision  o(  tbo 
Court,  as  we  suppose  it  to  be.  We  do  not  mean  to  say, 
if  a  testator  deliver  his  holograph  will  of  a  prior  date  to 
a  person,  for  safe  keeping,  in  such  terms  as  show  an  inten* 
tton,that  it  shall  speak  as  a  will  from  that  time,  that  sach 
acts  and  declarations  may  not  amount  to  a  publication 
or  republication  then.    How  that  would  be,  w*e  do  not  at 


DECEMBER  T£Ri\f,  1818.  S91 


Battle  p.  Speight. 


present  undertake  to  consideri  though  we  suppose  it 
M'ould  amount  to  publication.  But  we  conceive,  that  if 
a  publication  can  be  thus  showni  there  must  be  a  plain 
expression  of  purpose,  that  what  is  then  said  and  done 
should  be  a  republication  ;  by  which  we  meant  that  the 
party  meant  the  instrument  to  operate  as  an  instrument 
of  that  date,  and  not  of  that  which  it  leave  upon  its 
face,  it  requires  strong  proof  of  the  intention,  be* 
eause  it  is  in  apparent  conHlct  with  the  instrument 
itself,  which  he  is  taking  the  means  of  preserving  in 
its  original  form,  and  which,  therefore,  it  is  to  be  sup* 
posed,  prima  facie,  at  least,  he  meant  to  operate  ac* 
cording  to  its  form.  Here  l he  case  states  sidply  a  de- 
liver}^ by  the  testator  to  another  person  of  a  number  of 
valuable  papers  for  preservation  during  an  absenoe 
of  uncertain  duration  in  a  distant  country,  and  that 
among  these  papers  was  this  will.  Bat  it  does  not  seemt 
that  a  single  word  was  said  of  the  will  in  particular,  or 
that  the  friend  ever  knew,  that  one  of  the  papers  was  a 
w.ll.  It  was  in  truth  nothing  more  than  a  mode  of  pre- 
servation of  conveyances,  securities,  and  this  will  in  the 
strong  box  of  a  friend,  instead  of  his  own,  and  is  barely  a 
recognition  of  the  papers  as  a  subsisting  will,  without 
any  reference  to  the  time  from  which  its  subsistence  was 
to  be  reckoned,  but  leaving  it  to  speak  for  itself  on  that 
head.  It  is  no  more  9  republication  of  this,  than  it  would 
have  been  of  an  attested  will.  No  doubt  a  codicil  would 
be  a  republication,  and,  if  that  had  been  executed  accord- 
ing  to  the  act  of  1784,  in  either  way,  it  wonld  have  had 
that  effect  But  that  would  be  an  act  of  an  explioit  char- 
acter ;  though  it  was  once  much  contested,  whether  a 
codicil  would  be  a  republication  of  a  previous  will.  In 
the  case  here,  there  is  nothing  whatever,  by  which  more 
ean  be  collected,  than  that  the  party  treated  this  paper 
as  a  will  in  1847  ;  but,  without  something  more,  it  must 
be  taken  that  he  treated  it,  not  only  as  then  being  so,  but 
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as  having  been  so  from  the  time  he  made  it.  If  it  had  been 
without  date,  it  would,  necessarily,  be  otherwise;  but  as  it 
is,the  Court  holds,  that  the  instrument  is,  as  a  will  of  lands, 
to  be  referred,  as  to  the  period  from  which  it  operatesrin 
respect  oi  its  publication  merely,  to  the  date  of  it. 

It  was  further  contended  for  the  defendant,  that  the 
case  is  governed  by  the  3rd  section  of  the  Act  of  1644, 
which  enacts,  that  every  will  shall  be  construed,  with  re- 
ference  to  the  real  and  personal  estate  comprised  in  ir, 
to  speak  and  take  eifcct,  as  if  it  had  been  executed  im- 
mediately before  the  death  of  the  testator,  unless  a  con* 
trary  intention  shall  appear  by  the  will.  The  rule  of 
construction  laid  down  by  the  statute  is  clear  enough  ; 
but  still  it  remains  to  be  ascertained,  to  what  wills  it  is 
to  be  applied.  Undoubtedly,  it  has  no  application  to  wills 
before  consummated  by  the  death  of  the  maker.  The 
Legislature  did  not  mean  to  touch  vested  rights  by  chaog* 
ing  the  meaning,  which  the  law  gave  to  an  instrument 
at  the  time  it  was  executed  and  went  into  operation* 
The  question  is,  whether  it  was  intended  to  change  the 
meaning  and  legal  efiect  of  a  provision,  from  what  it  was, 
when  it  was  made,  into  something  else,  because  the 
party  lived  to  the  time  at  which  the  Legislature  said 
that  such  provisions  have  a  meaning  different  from  that 
imported  by  the  instrument  at  its  inception  ?  We  con- 
ceive that  it  was  not  so  intended  ;  and  that  the  construe* 
tion  there  prescribed  applied  only  to  wills  thereafter  to 
be  executed  or  published.  The  case  of  Sailer  v.  Bryan^ 
4  Ired.  404,  it  is  true,  is  not  an  authority  in  point,  because 
the  statute,  on  which  the  question  then  arose,  used  the 
words,  ''made  aftei-"  such  a  day.  But  that  only  made  the 
point  the  clearer,  because  it  expressed  what,  upon  all 
just  rules  of  interpretation,  would  be  implied  without  it. 
It  is  true,  that  in  The  matter  of  ElcocVs  will.  4  McCord 
39,  it  was  held  that  a  will  executed  properly,  according 
to  the  law  existing  at  its  execution,  is  not  good,  unless,  it 
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be  also  in  the  form  prescribed  by  the  law  existing  at  the 
death  of  the  maker,  and  that  dectsion  is  noticed  without 
disapprcbfttion  in  the  opinion  given  in  the  case  in  this 
Court.  But  that  wns  merely  an  incidental  remark,  ac* 
companying  the  observation,  that  the  case  was  distin* 
guished  from  that  before  the  Court,  inasmuch  as  oar 
statute  used  the  words  "made  after/'  while  that  in  South 
Carolina  did  not.  We  had  no  concern  with  that  case 
then,  except  to  distinguish  ours  from  it.  But  upon  an  ex* 
amination  of  that  case,  we  own  the  reasoning  does  not 
satisfy  our  minds,  and  that  both  on  principle  and  aothori- 
ty  we  adopt  the  opposite  conclusion.  The  English  Statute 
of  Frauds  enacted,  that  ••from  and  after  the  24th  of  June, 
1677,  no  action  shall  be  brought  to  charge  any  person  up- 
on  any  agreement,  &c„  unless  such  agreement  be  in  wri- 
ting ;''  and  in  another  section  it  enacted  in  the  same  wordy, 
that  ''from  and  after  the  24th  of  June,  1677,  no  devise  of 
land  should  be  good,  unless,''  &c.  An  action  was  brought 
after  the  statute  upon  a  parol  agreement  before  the 
statute,  and  it  was  held  that  it  would  lie  ;  for,  although 
the  power  of  the  Parliament  extended  that  far,  the  Court 
said,  it  would  not  be  presumed,  that  the  Act  had  a  retro- 
spect to  take  away  an  action  to  which  the  plaintiff  was 
entitled  ;  and  the  Court  went  on  to  say  '4f  a  will  had 
been  made  before  the  24th  of  June,  and  the  testator  had 
died  afterwards,  yet  the  will  had  been  good,  though  it 
had  not  been  in  pursuance  of  the  statute."  Gilmore  v. 
Shooter.  This  case  is  reported  in  2  Mod.  Rep.  310,  and 
by  several  other  reporters  of  that  day,  and  we  believr, 
has  never  been  seriously  questioned  in  England.  On  the 
contrary,  it  has  been  approved  and  its  principle  acted  on 
by  Hardwickb  in  several  cases  which  arose  under  similar 
pr  ^visions  in  the  Mortmain  acts.  Atto.  Gen^l  v.  Andrews,  2 
Ves.  224  ;  Ashburnham  v.  Broadham^  2  Atk.  36  ;  and  Atfo. 
GerCl  V.  Uoyd,  3  Atk.  We  conceive  that  thosj  decisions 
are  precisely  in  point  here.     For,  although  the  Stat.  2y, 
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Charles  2nd  fixes  a  time,  June  24tht  I677«  and  oars  is  si« 
lent  in  that  respecf*  }'et  it  is  precisely  the  same  thing; 
Because  the  English  Act  does  not  say  do  will  made  after 
Jane  2'Uh  shall  be  good,  but  that  after  that  time  no  de* 
yise  shall  be  good,  unless  the  will  be  written,  signed  by 
the  testator,  and  attested  as  prescribed.  It  was  therefore 
held  in  the  manner  it  was,  upon  a  principle  of  sound 
construction,  as  if  the  word  ^made^  had  been  in  the  Act, 
because  the  Court  presumed  the  Legislature  had  in  view 
only  such  instruments  as  had  their  origin  after  the  statute. 
Now,  our  Act,  though  upon  its  face  it  fixes  no  time  ex- 
pressly for  the  execution  of  the  wills  to  which  its  rule  of 
construction  is  to  a  pplyi  yet,  by  the  general  law,  it  is 
to  be  supposed  to  have  in  it  a  provision,  that  it  shall  op« 
erate  thirty  days  after  the  rise  of  the  Assembly ;  and 
with  such  a  provision  it  would,  in  this  respect,  be  exactly 
like  the  Stat.  29,  Chas.  IL  There  is  another  observa* 
lion  on  the  Act  of  1844  that  seems  decisive  of  this  ques* 
tion.  The  different  sections  are  not  so  many  independ* 
ent  provisions ;  but,  being  upon  the  same  subject,  they 
are  to  be  construed  together.  Then  if  it  is  asked,  for  ex« 
ample,  to  what  wills  the  rule  of  construction  prescribed 
in  the  third  section  refers,  it  is  plain,  we  think,  that  it  re- 
fers to  wills  of  the  same  kind,  in  respect  to  the  period  of 
their  execution,  as  those  spoken  of  in  the  preceeding  parts 
of  the  act.  Now,  the  first  section  authorises  devises  of 
certain  interests  not  before  capable  of  being  devised,  in* 
clading  real  estate  acquired  subsequently  to  the  execu* 
tion  ;  and  the  language  of  that  section  clearly  makes  it 
operate  prospectively  only.  It  is,  "  that  it  shall  be  law* 
ful  for  any  testator'  d^c;  and  **that  the  power,  hereby 
given^  shall  extendi  &c.  In  fine  we  are  satisfied,  that 
when  a  party  used  words,  to  which  the  law  annexed  a 
certain  sense  at  the  time  they  were  used,  it  was  not  the 
intention  of  the  Legislature  to  say,  that,  by  the  party's 
living  to  a  certain  day,  it  should  be  understood,  that  he 
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used  them  in  a  different  sense.  We  think  the  enactment 
was  altogether  prospective ;  and,  therefore,  deem  the 
judgment  of  the  Superior  Court  erroneous. 

Per  Curiam.      Judgment  reversed  and  v€nire  de  novo. 


JOSEPH  i^ARDREE  &  AL.  v«.  JOHN  MARDREE. 


/ 


A  distribativa  tliare,  aceruiog  to  a  wifa  daring  tha  covefiora,  doea  naC  faiim 
tba  husband,  bat  will  larvive  to  tha  wifa,  uulesaredacad  into  poatewion  by 
tha  hoiband. 

Wbtra  tiia  wife  is  tha  lola  nazt  of  kin  and  tha  huaband  tba  adwiinitlratar* 
m4  Mkt  dabia  of  tho  ioteatata  aia  paid  or  avoned  by  hioit  and  tbarv  »ra  mm 
raaaooa  why  ha  ahould  bold  any  longer  aa  admioiatrator,  the  praiumptiaa  in 
▼ary  strong  that  ha  held  ai  husband,  and  eonaa^uantly  for  himself. 

Whara  thara  ara  othar  next  of  kin  besides  the  wife,  tha  husband  beiag  ad- 
mioiatrator, \m  order  to  entitle  him  to  the  propetly  in  hia  own  riglit,  hm 
mait  appear  by  aoma  act  to  be  exercising  a  domiakm  over  it,  not  aoeordiog 
to  hia  duty  as  adminbtrator  or  in  tha  discharge  oC  faactiona  of  a  ffapraaenta* 
tiva  character,  but  for  his  own  benefit  and  aa  personally  the  owner.  ThtM 
when  the  husband  and  the  other  next  of  kin,  there  being  oiher  funda  for 
tha  payment  of  the  debta,  bad  agreed  to  employ  the  negroai^  Ac.,  on  Xh% 
landa  of  tha  intestate  and  at  tha  end  of  the  year  to  dit ida  the  proaeeda  af 
tha  crop  among  them  ''according  to  their  righta  aa  diatriboteea  {*  HM^ 
that  thia  waa  a  aoflkieot  redaction  into  poeseasMn  by  tha  husband,  to  pva* 
Tent  any  right  of  surriyorship  in  the  wife. 

Tba  caaaa  of  Rtvtl  t.  Jleaal,  9  De^.  4*  Bat  d7t,  Poindexter  r.  BlaeHurn,  1 
Ire.  Eq*  2b^,  eilad  and  appro? ad. 

Appeal  from  the  Superior  Court  of  Law  of  Perquiraan* 
County,  at  the  Fall  Term,  1848,  his  Hmor  Judge  BAwmr 
presiding. 
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•  Joseph  Dail  died  intestate  in  January  1817,  leav- 
ing a  widow,  Celia  an  only  daughter  and  child,  thea 
the  wife  of  Wilson  Mardree,  and  also  leaving  a  number 
of  slaves,  stocks  of  various  kinds,  which  were  on  two 
plantations  in  Perquimons*  where  he  had  resided  and 
died.  One  tract  of  the  land  belonged  to  him,  Dail,  in  fee ; 
and  the  other  belonged  to  his  wife  in  fee.  Administra- 
tion of  his  estate  was  taken  in  May  1847  by  the  son  in 
law,  Wilson  Mardree.  The  intestate  left  cash  and  good 
bonds  to  the  amount  of  nearly  91000,  which  was  more 
than  sufficient  to  pay  the  debts,  and  came  to  the  hands 
of  the  administrator  Wilson.  Upon  the  death  of  the  in- 
testate, it  was  agreed  between  Mrs.  Dail  and  Wilson 
Mardree,  that  the  latter  should  sell  nothing  as  adminis- 
trator, but  that  they  would  keep  the  slaves  and  other 
personal  property  on  the  two  plantations  and  plant  and 
make  crops  thereon  for  that  year  on  their  joint  accounf, 
nnd  divide  the  crops  in  proportion  to  their  distributive 
shares  in  the  property.  On  the  9ih  day  of  August  fol- 
lowing, an  instrument  was  drawn  up  by  Wilson  Mardree 
and  executed  by  Mrs.  Dail  in  the  following  words : 

••Whereas  Wilson  Mardree  has  taken  out  administra- 
tion upon  the  estate  of  my  late  husband,  Joseph  Dail,  of 
which  the  only  distributees  are  myself  and  the  said  Wil- 
son in  right  of  his  wife  Harriet,  who  is  the  daughter  of 
the  said  Joseph  :  And  whereas  it  was  agreed  between  the 
said  Wilson  and  myself  to  keep  the  personal  estate  to* 
gether  and  to  cultivate  the  lands  during  the  present  year  : 
Therefore,  know  all  men,  that  I,  CcIia  Dail,  do,  for  and 
in  consideration  of  the  premises,  agree  that  the  personal 
estate  of  the  said  Joseph  shall  be  kept  together  and  the 
crop  that  was  planted  at  the  death  of  the  said  Joseph,  as 
well  as  that  which  was  planted  after  his  death,  shall  be 
evHivated  for  the  benefit  of  the  estate  of  the  said  Joseph  ; 
mid  that  the  proceeds  of  the  crops,  after  paying  expenses 
and  charges,  shall  be  divided  between  the  said  Mardree 
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and  ni)'8eir,  according  to  our  rights  as  distributees  of  the 
said  Joseph  Dail*" 

The  plantations  were  managed  by  Wilson  Mardree 
through  the  year  1847,  until  his  death  in  the  latter  part 
of  October.  But  he  did  not  reside  on  either  of  the  plan- 
tations ;  and  Mrs.  Dail  lived  on  that  on  which  her  hus- 
band died.  In  November  1847,  John  Mardree  obtained 
letters  of  administration  on  the  estate  of  Wilson  Mardrea 
and  also  became  administrator  de  bonis  non  of  the  first 
intestate,  Dail.  He  sold  the  crops  of  1847  and  the  stock 
and  paid  all  the  debts,  and  has  a  surplus  of  cash  in  hand 
of  about  91 '^OO,  after  paying  all  the  debts  of  Dail — being 
the  proceeds  of  the  stock  and  other  chattels  (except 
•laves)  that  had  belonged  to  Dail,  and  of  the  said  crops; 
and  he  has  also  in  possession  the  slaves. 

In  September  1848,  Mrs.  Dail  and  Mrs.  Mardree,  the 
widow  of  Wilson  Mardree,  filed  their  petition  against 
John  Mardree,  as  administrator  de  bonis  non  of  Josctph 
Dail  for  an  account  and  distribution  of  the  estate*  The 
defendant  insisted  in  his  answer,  that  Mrs.  Mardree  own- 
ed no  part  of  the  slaves  or  other  specific  property  left  by 
her  father,  but  that  her  slaves  became  vested  in  her  late 
husband  by  force  of  his  possession  of  the  property  and 
the  use  of  it  as  his  own.  On  the  hearing,  the  Judge  of 
the  Superior  Court  was  of  that  opinion  and  decreed  ac- 
eordingly  ;  and  Mrs.  Mardree  appealed. 

Jordan,  for  the  plaintiffs,  submitted  the  following  ar- 
gument : 

Though  the  precise  question  to  be  determined  here  has 
not  been  before  the  Court,  there  are  undoubted  principles 
and  analogous  cases,  which  establish  the  right  of  the 
wife  to  the  possession  of  the  property  in  dispute ;  and  tfai» 
depends  upon  the  question  of  reduction  into  possession  by 
the  husband.     This  is  a  sine  qua  non  to  his  right-<^  ooB« 
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dition,  upon  which  alone,  the  law  gives  to  him  her 
choses  in  action. 

Now,  redaction  into  possession  is  a  plain,  legal,  nnam- 
bigaous  phrase,  denoting  a  specific  act,  attended  with 
legal  consequences  ;  and  no  acts  of  an  equivalent  charac^ 
tcr,  will,  at  law,  produce  the  same  effect.  2  Kent. 
135.  1  Russ.  20.  Roper  on  Husband  and  Wife,  Vol. 
1,  204. 

The  law  leans  to  the  right  of  the  wife  by  survivorship, 
and.  to  defeat  this  right,  the  property  must  be  altered. 
The  acts  of  the  husband  must  unequivocally  show,  that, 
he  has  elected  to  disaffirm  the  wife's  right,  and  hold  in  his 
own.  5  Johnson*s  Chancery  Cases^  and  cases  cited;  Berry 
Y.  McCalister^  Conf.  R.  100.  As  to  what  is  a  reduction 
into  possession  by  the  husband  ;  see  further,  Williams  on 
Executors,  1  vol.  557,  and  authorities  there  cited  ;  Roper 
on  husband  and  wife,  220,  ut  Supra. 

Constructive  possession  of  the  wife's  choses  in  action 
by  the  husband  is  not  to  be  favored,  so  as  to  defeat  her 
<:laim  by  survivorship.     1 1  Seargent  and  Rawls^  325. 

Where  husband  died,  before  distribution  made,  it  was 
held  to  survive :  1  Dessausure,  244,  and  the  same  rule 
was  declared,  where  the  husband  had  possession  of  the 
property,  as  executor.    2  Call,  447.     Hen.   4*  Mur.  214. 

There  must  be  some  distinct  act,  indicative  to  elect  to 
take  as  husband,  6  Mur,  64,  and  see  1st  Randolph,  355« 
The  case  of  Elms  v.  Hughes,  3  Dessausure  155,  is  decisive 
of  this  case.  The  widow,  administered  upon  the  bus* 
band's  estate  and  married.  The  second  husband  took  into 
bis  possession  and  use  all  the  property,  and  kept  it  as  his 
own  up  to  his  death.  The  contest  was  between  the 
widow,  assurvivor,  and  the  husband's  administrator.  Ad- 
judged to  the  wife,  upon  the  ground,  that  partition  between 
husband  and  widow,  and  her  first  children,  was  necessa- 
ry, to  vest  the  property  in  Elms  as  husband;  and  until 
division,  it  was  a  right  of  action,  and  survived.    The  has* 
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baod's  possession  must  be  in  the  character  of  hnsbaiuL 
16  Vesey  4l3i  12  Vesey  497.  The  property  must  coma 
under  the  actual  control  and  possession  of  the  husband — 
quasi  husband.  12  Kent.  138  ;  for  marriage  is  only  a 
qualified  gift  of  the  wife's  choses  in  action.    Roper  203. 

Reduction  into  possession  is  confined  to  actual  receipt; 
and  he  must  not  leave  it  in  the  State  in  which  he  found 
it  He  must  claim  it  as  his  own  ;  deal  with  it  as  his 
own ;  and  exclude  any  vestige  that  he  holds  in  his  wife's 
right.  2  Vernon  707,  aUo  180  Stamper  v.  Barker  5  Mad« 
Ml,  Estate  of  Hinds,  5  Whuton  158,  I  Russ.  20. 

If  the  husband  recovers  judgment  for  the  debt  of  the 
wife,  and  dies  before  execution,  the  wife  is  entitled*  3 
Atkins  20,  Pre.  Ch.  415,  1  CA.  Cases  27,  Preston  on  Ab^ 
siracts,  4^.  2  Vol.  348. 

Husband  seised  of  tithes  in  right  of  his  wife,  dies:  the 
wife  has  the  action  for  subtraction :  but  if  the  tithes  be 
once  set  out  and  severed,  they  become  a  chattel,  vested 
in  the  husband.  Williams  on  Executors  554,  and  cases 
cited. 

The  mere  intention  to  reduce  them  into  possession,  is 
insufficient.  The  acts  must  be  such,  as  to  change  the 
property,  and  make  the  husband's  absolute ;  such  as  an 
award  upon  a  judgment,  &c. :  therefore,  a  mere  appro- 
priation of  the  funds,  will  be  unavailing.  6  Vesey  516. 
Williams  556« 

And,  the  distinction  between  property  coming  to  the 
husband,  before  and  after  marriage,  no  longer  obtains.  9 
Vesey  675.  10  Vesey  578.  Revel  v.  Revel,  2  Dev.  &  Bat. 
272.  Hardie  v.  Gotten  4*  others,  1  Ire.  Eq»  61.  Poindea> 
ter  v.  Blackburn,  286,  ut  Supra. 

If  the  husband  assign  over  the  wife's  bond,  due  to  the 
wife ;  this  will  not  bind  her.  Freeman  241.  Pre*  in 
Chancery  121,  419.  Or,  if  he  takes  it  into  possession^  re- 
ceives part  principal,  and  all  the  interest,t  it  surviveto^ 
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Crash  y.  Crash^  1st  and  2nd  Vol.  Mad.  Chancery  Re« 
ports  411. 

The  possession,  and  the  right  oF  property  are  insepara- 
bio.  The  husband  in  the  case  before  us  held  it  either  as 
administrator,  or,  in  his  own  right.  The  right  of  proper* 
ty  cocld  not  be  in  one,  and  the  possession  in  the  other  at 
the  same  time. 

Now,  the  acts  oF  the  husband  were  his  acts  as  admin- 
istrator. He  took  possession  as  administrator — held  as 
administrator ;  and  to  adopt  them,  and  make  them  speak 
an  election,  on  his  part,  to  take  as  husband,  and  divest 
the  wife's  interest,  would  be,  to  give  the  instrument,  be* 
tween  the  distributees,  a  meaning  foreign  to  its  clear 
intent. 

To  make  the  agreement  a  reduction  into  possessiout 
we  must  alter  the  doctrine  laid  down  in  the  books;  we 
roust  have  recourse  to  a  substitute  ;  to  something*  which, 
shall  be  distinct  from  that,  which  has,  hitherto^  been  re- 
garded as  a  condition,  in  the  completion  of  the  husband's 
title. 

But,  in  order  to  determine  this  question,  divest  the  hus< 
band  of  his  two-fold  character.  Suppose  administration 
had  been  granted  to  John  Mardree  in  the  first  instance, 
and  the  agreement  had  been  executed  in  the  same  man- 
ner by  the  husband  and  Mrs.  Dale  ;  in  whom  would  the 
right  of  property  have  been  ?  Would  that  agreement 
have  divested  the  administrator  of  his  right  ?  and  who 
Qould  have  sued  for  a  wrong  done  to  the  property  ?  The 
administrator  John,  or  the  two  distributees  ?  Or,  would 
be  have  held  as  their  trustee  ?  Surely,  the  administrator, 
when  there  were  large  debts  hanging  over  the  estate, 
would  not  expect  such  consequences  to  follow  ! ! 

Then  in  what  better  condition  is  the  husband  ?  The 
agreement  is  made  for  specific  purposes,  to  wit;  to  pre^ 
TfHt  h  sacrifice  of  the  growing  prop. 
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The  intent  is  apparent,  from  the  case  as  made  up  and 
agreement :  for  up  to  the  day  of  the  husband's  death,  he 
held  the  property  as  administrator,  and  kept  it  upon  the 
lands  of  Joseph  Dail,  the  intestate,  and  no  division  is 
spoken  of  as  to  the  property  of  the  intestate,  except  the 
corn ;  showing  clearl}',  the  husband  did  not  intend  to 
make  the  property  his  own,  by  that  act ;  and  after  the 
crop  was  matured  then  to  settle  up  the  estate  as  admin*- 
istrator  and  sell  the  perishable  part  thereof.  This  view» 
further  appears,  from  the  fact,  that  the  money  and  notes 
were  kept  distinct  as  administrator :  and  the  administrator 
cf(?/;o/t{j/7on  received  them  as  his  intestate's,  Dail'spi^operty; 
and  thus  made  his  returns — manifesting  most  clearl}*,  how 
.  this  agreement  was  interpreted  by  all  those  interested. 
The  agreement  sets  out,  and  claims  in  right  Of  his  wife  ; 
and  concludes,  for  the  benefit  of  his  intestate's  estate. 

The  administratior  Wilson,  received  the  writing  as  a 
mere  protection  :  for  it  appears,  the  other  distributee  on< 
I3'  signed  it — a  part  of  the  crop  growing  on  her  maiden 
land.  While,  the  property  remained  in  the  same  state,  it 
was,  when  his  intestate  died,  without  division — the  debts 
unpaid,  and  without  any  claim  of  the  husband  to  the  same, 
as  husband.  The  agreement,  though  signed  on  the  9th  of 
August,  shows  it  was  entered  into  long  before  ;  evincing 
the  crop  was  the  object  in  view,  and  thus  to  benefit  the 
estate. 

Separate  the  administrator  from  the  husband,  or,  in 
other  words,  make  them  two  distinct  persons,  and  tha 
agreement  amounts  to  nothing  ;  for  all  that  can  be  said 
of  it,  it  was  to  make  the  administrator  a  mere  trustee; 
and  according  to  the  case  of  Wall  v.  Thompson^  16  Vesey 
413,  was  not  a  reduction  into  possession,  for  it  was  made 
diverso  intuitu. 

The  plaintifl' particularly  refers  your  Honors,  to  the 
ease  in  3rd  Howardfs  Mississippi  Reports^  307 ;  Scott  v, 
James  ^  others ;  and  to   the  argument  of  counsel     Also 
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to  Fonblanque  ^^ut/y,  title,  cboses  ia  action  and  notes 
313.  Also  Conference  Reports  100,  The  husband,  could 
at  no  time,  lay  his  hand  on  any  piece  of  property,  and  say 
this  is  mine  ;  and  there  is  no  evidence  be  ever  dreamed 
of  claiming,  or  regarded  it  as  bis  own,  and  without  this, 
there  is  no  reduction.     2  Black.  Com.  432. 

Heath  for  the  defendant,  submitted  the  following  argu- 
ment: 

If  the  question  be  an  open  one  in  this  State,  and  the 
Counsel  is  not  aware,  Mhatevcr  obiter  dicta,  may  exist 
that  it  has  ever  been  directly  in  judgment,  then  it  is  in- 
sisted, for  the  defendant,  that  chatties  accruing  to  the 
wife,  during  coverture,  vest,  without  any  Act  of  the  hus- 
band, at  once,  in  him  :  for  this  position  see  the  very  able 
historical  argument  of  Judge  Wbyte,  1  Yerger*$  Tennci^ 
9ee  Reports,  4\d. 

2d.  The  rule,  that  a  reduction  of  a  wife's  chose  in  ac- 
tion, by  the  husband  into  his  possession,  as  trustee,  or  in 
a  fiduciary  character,  will  not  bar  the  claim  of  the  wife 
8'jrviving,  refers  to  those  trusts,  where  the  husband  ex- 
pressly receives,  and  holds  for  the  wife :  possession  as 
administrator,  has  been  expressly  held  to  be  sufficient,  to 
bar  the  claim  of  the  surviving  wife. 

1  Howard^s  Mississippi  Reports,  558,  confirmed  in  Ma- 
gruder  4r  Nichols  v.  Stewards  Adm*r,  4  Howard,  204. 

3d.  Even  if  this  were  not  so^and  sneh  reduction  as  ad- 
ministrator would  not  bar  the  wife  surviving-,  then  the 
agreement,  between  the  distributees  of  Dail,  is  conclu* 
sive  of  the  reduction  into  possession,  and  will  bar  her 
claim  :  it  is  an  agreement,  between  them,  as  distributees, 
one  of  whom  is  also  administrator  and  assents  :  it  recite^,, 
that  they  are  "the  only  distributees"  of  said  Dail :  that  it 
hath  been  agreed  between  them,  as  such  distributees,  to 
keep  the  personal  property  together;  to  cultivate  the  crop; 
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and  that  **the  proceeds  of  the  said  crop,  after  paying  ex- 
penses, and  charges,  shall  be  divided  between  the  said 
Wilson  Mardree  and  myself,  according  to  our  rights,  as 
distribatees  of  the  said  Joseph  Dail.**  This  agreement 
is  signed  and  scaled  by  one  of  the  distributees,  and  hand- 
ed  to,  and  kept  by  the  other  ;  the  one  by  giving,  and  the 
other  by  accepting  and  holding  it,  must  be  construed  to 
have  agreed  to  hold  as  distributees,  and  tenants  in  com* 
mon,  particularly  as  one  of  the  distributees  was  adminis- 
trator on  the  estate*  and  had  in  bis  hands,  as  the  case 
shows,  bonds,  notes,  and  cash  sufficient,  to  pay  all  the 
debts  due  from  the  estate.  If  authority  be  wanting  to  give 
this  effect  to  the  agreement,  it  can  be  found.  LassiUr 
4"  wife  V.  Turner,  Administrator^  1st  Yerger,  Tennessee 
Reports,  413. 

4th.  It  would  seem  on  principle,  that  in  all  cases* 
where  the  character  of  administrator  and  next  of  kin  is 
combined  in  the  same  individual,  any  act  done  by  that 
individual  in  relation  to  the  property  of  the  intestate,  not 
plainly  referable  to  his  character  as  administrator,  but 
which  he  might  rightfully  do  as  distributee,  would  be  an 
election  to  hold  as  distributee,and  not  as  administrator* 
in  precisely  the  same  way»  and  to  fhe  same  extent,  as  a 
like  act  would  vest  a  legacy  in  one  as  legatee,  where  tha 
same  person  combines  the  two  characters  of  legatee  and 
executor,  and  as  in  the  latter,  so  in  the  former  case,  this 
will  be  presumed,  from  slight  circumstances,  particularly 
where  the  property  is  not  wanted  to  discharge  the  lia- 
bilities of  the  estate.  Here  the  case  and  the  agreement 
both  show,  that  the  administrator  has  done  acts,  which 
he  had  no  authority  to  do  as  administrator,  not  referable 
to  his  character  as  such ;  but  which  he  might  rightfully 
do  as  distributee,  and  tenant  in  common  with  the  other 
distributees  ;  hence  there  was  a  reduction  into  posses* 
sion  by  the  husband,  so  as  to  bar  the  wife's  claim 
tarrivor. 
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RuPFiM,  G.  J.     The  Court  is  of  opinion,  that  the  deoree 
was  right  and  ought  to  he  affirmed.    A  distributive  share, 
accruing  to  a  wife  during  the  coverturet  does  not  vest  in 
the  husband,  but  will  survive  to  the  wife,  unless  reduced 
into  possession  by  the  husband.     Revel  v.  Revels  2  Dev. 
&  I3at.  iil2,     Foindexter  y.  Blackburn,  1  Ired  £q.  286. 
When  the  administrator  is  some  other  person  than  the 
husband,  it  is  generally  not  difficult  to  determine,  wheth- 
er the  husband  has  or  has  not  possessed  himself  of  the 
share,  or  the  things  of  which  it  consistSt  so  as  to  change  the 
property,  by  extinguishing  the  wife's  right  and  vesting 
it  in  the  husband  ;  for  usually  the  share  consists  of  mon* 
(*y  which  the  husband  receives  and  for  which  he  gives  a 
recript,  or  itco»isists  of  slock  or  spccfic  things,  which  are 
divided  and  a  ehare  thereout  allotted  to  the  wife  or  the 
husband  for  her,  and  transferred  or  delivered  to  him. 
But  we  suppose  it  is  not  necessary,  there  should  be  an  ac« 
tual  division  between  the  next  of  kin,  to  enable  the  hus- 
band of  one  of  them  to  take,  and  exclude  the  wife's  right 
b}'  survivorship.     All  that  is  requisite  is,  that  the  share 
should  be  got  out  of  the  hands  of  the  administrator,  as 
such,  and  should  be  held,  either  in  severalty,  or  in  com- 
mon  with  others,  as  the  husband's  own.     For,  if,  instead 
jof  a  division  of  the  property  by  the  pdministrator  and  a 
delivery  by  him  of  the  shares  to  the  next  of  kin  several- 
lyfii  bo  agreed  by  t!;o  next  of  kin,  that  they  will  take 
the  property  from  the  adrainisitrator  undivided, and  the  nd- 
xninistrator  accordingly  give  it  up  to  all  them  together, 
then  clearly  the  next  of  kin  hold  the  things  absolutely  m 
their  own  property,  and  the  husband  of  the  next  of  kin 
is  then   to  be   regarded  as  in  possession   of  his   wife's 
share   for   himself  and   as  his   own  property.     For,   it 
must  he  noted,  that  no  act  of  the  wife  is  necessary  to 
vest  her  property  in  her  husband,  nor  can  she  in  any 
manner    prevent   it.     The   act   is   the   husband's  own; 
and,  though  he  must  reduce  the   chose  into  possession^ 
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yet  any  act  of  dominion  over  it  is  Bufficient,  whioh 
shows  that  the  husband  undertakes  to  use  or  dispose  of  it» 
as  his  own  presently,  whether  the  possession  be  several 
as  to  one  share,  or  jointly  with  some  or  all  of  the  next 
of  kin.  When  the  title  of  the  administrator  becomes  ex* 
tinct,  that  of  the  next  of  kin  is  made  absolute.  But  it  is 
not,  ordinaril]',  so  easy  to  determine  this  question,  when 
the  same  person  is  the  administrator  and  the  husband  of 
one  of  the  next  of  kin.  Where  the  wife  is  the  sole  next 
of  kin,  and  the  debts  of  the  intestate  are  paid  or  assn« 
mod  by  the  husband,  and  there  is  no  reason,  why  the  hos* 
band  should  hold  any  longer  as  administrator,  the  pre- 
sumption is  very  strong,  that  he  held  as  husband,  and, 
consequently,  for  himself.  But,  when  there  is  another 
person  besides  the  wife  entitled  to  share  in  the  estate,  it 
would  seem  to  require  some  unequivocal  act  on  the  part 
of  the  husband,  who  is  the  administrator,  to  terminate 
the  title  in  himself  as  administrator  and  in  his  wife  as 
one  of  the  next  of  kin,  and  vest  it  in  himself  as  husband. 
Yet,  clearly,  there  must  be  some  way  in  which  it  may  be 
done;  and  we  think  it  is  not  difficult  to  settle  the  prin* 
ciple,  which  will  determine,  whether  the  husband  has 
done  an  act,  which  was  meant  by  him,  and  in  its  nature 
IS  sufficient,  to  denote  that  he  holds  as  husband,  and  there- 
by to  terminate  the  title  of  administrator  and  merge 
his  wife's  right  in  his  own.  It  is  this,  that  he  shall  ap- 
pear by  some  act  to  be  exercising  a  dominion  over  the 
property,  not  according  to  his  duty  as  administrator,  or 
in  the  discharge  of  functions  of  a  representative  charao« 
ter,  but  for  his  own  benefit  and  as  personally  the  owner. 
For,  nnless  that  be  sufficient,  we  do  not  perceive  how  the 
right  can  ever  be  vested  in  the  husband  except  by  a  suit 
to  which  the  wife  is  a  party.  Therefore,  whenever  tha 
husband  or  the  other  next  of  kin  divide  the  property,  or 
they  take  it  undivided  and  apply  it  to  uses  having  no  re- 
ference to  the  office  of  administrator  and  contrary  to  its 
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daties,  but  for  the  benefit  of  persons  who  are  next  of  kin 
or  in  their  right,  it  seems  manifest  that  the  possession  is 
that  of  all  the  persons,  who  are  next  of  kin,  and  not  of 
that  one  who  is  administrator  and  in  his  representative 
capacity.  If  it  be  not  so,  what  else  could  the  husband 
do,  which  would  more  completely  vest  the  possession  in 
him  as  husband  ?  Now,  the  husband  here  and  Mrs. 
Dail  contracted  respecting  this  property  as  owners,  say- 
ing that  they  are  "the  only  distributees,"  and  as  such  eQ« 
titled  to  dispose  of  the  property  for  their  own  benefit ; 
and  therefore  they  agreed  that  the  slaves,  instead  of  be- 
ing sold  or  hired  in  course  of  administration,  should  work 
on  the  land  belonging  to  those  parties  respectively,  and 
that  the  profits  should  be  divided  in  certain  proportions 
between  them:  The  administrator  did  not  merely  finish 
the  crops  planted  by  his  intestate,  but  the  parties  in  their 
own  right  planted  other  crops  and  employed  the  slaves 
and  stock  in  their  culture.  It  is  true,  the  article  says* 
that  it  should  be  for  the  benefit  of  the  estate  ;  but  thb 
meaning  of  that,  it  is  obvious,  was  not  tp  provide  a  fund 
for  the  purposes  of  the  estate,  as  the  payment  of  debts — 
since  there  were  none,  not  already  provided  for,  but  it 
was  to  prevent  either  of  the  parties  from  claiming  a 
greater  share  of  the  produce  than  in  proportion  to  his  or 
ber  share  of  the  estate  under  the  statute  of  distributions. 
For,  immediately  after  saying,  that  it  should  be  for  the  beo* 
efit  of  the  estate,  the  article  adds»  '*  and  the  proceeds  of 
Uie  crops  shall  be  divided  between  the  said  Mardree  and 
myself,  according  to  our  rights  as  distributees.*'  It  seems 
to  us,  therefore,  that  this  was  as  unqui vocal  afl  .election 
by  the  next  of  kin  and  the  husband  to  hold  in  their  per* 
sonal  rights  as  they  could,  under  the  circumstances,  have 
evinced. 

P*K  Curiam.  Decree  affirmed  with  costs. 
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MoINTOSH  &  AL. 

N«twithatandiog  the  language  of  the  private  Act  paued  in  1835,  relative  to 
the  County  Trustee  and  Sheriff  of  Moore  County,  an  actipn  in  the  name  of 
the  State  to  the  use  of  the  County,  will  lie  againit  the  Sheriff  for  not  col- 
iMtisg  and  accounting  for  the  County  tazea. 

Although  a  eheriff  ii  a  defaulter  when  he  is  re-appointed,  yet  bii  re-appoint- 
ment ia  not  thereby  void. 

It  if  the  duty  of  a  sheriff  to  apply  to  the  Clerk  of  the  County  Court  in  proper 
time  for  a  certified  copy  of  the  tax  list,  and  if  he  does  not,  neither  he  ner 
his  sureties  can  avail  themselves  of  the  neglect  of  the  Clerk  to  furnish  sach 
list. 

A  demand  is  not  necessary,  before  action  brought,  for  money  collected  by  a 
sheriff  for  public  purposes. 

Appeal  from  the  Superior  Court  of  Law  of  Moore 
County,  at  the  Fall  Term,  1847,  his  Honor  Judge  Cald- 
well presiding. 

This  is  an  action  of  debt,  brought  on  the  bond  of  the 
defendant,  Mcintosh,  and  his  sureties,  executed  on  the 
16th  of  August,  1836,  as  sheriflTof  Moore  County.  Sevop* 
al  breaches  were  assigned,  but  those  mainly  relied  on, 
were  for  failing  to  collect  and  failing  to  acconnt  for  the 
County  taxes,  imposed  by  the  County  Coart  of  Moore  at 
May  Sessions  183(5,  for  the  year  1835,  but  collectable  ia 
18S6  fthe  defendant,  Mcintosh,  acting  at  the  time  in  the 
double  ofll^acity  of  sheriff  and  County  trustee,  by  viitue 
of  a  private  Act.  On  the  trial  it  appeared,  that  he  had 
been  sheriff  from  1834  until  1830,  and  during  that  time 
had  made  several  settlements  with  the  Committee  of 
Finance  for  Moore  County.  It  also  appeared,  that  the 
tax  list  was  delivered  to  him  in  due  time  in  1836  by  the 
Clerk  of  the  County  Court,  but  it  was  not  signed  or  in  any 
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'way  certified  by  bim.  It  also  appeared,  that,  on  a  set*  * 
tlement  had  with  the  Committee  of  Finance  in  1837,  the 
defendant,  Mcintosh,  had  collected  a  portion  of  the  taxes 
under  the  tax  list  of  1836,  but  what  amount  does  not  dis* 
tinctly  appear*  It  also  appeared,  that,  when  he  executed 
his  bond  in  August  1836,  be  was  a  defaulter  to  some 
amount  for  the  preceding  years,  bat  the  default  was 
made  up  by  payments  in  1S37.  It  also  appeared,  that 
some  time  in  1841,  and  before  the  commencement  of  this 
suit,  one  Archibald  Munroe,  a  member  of  the  Committee 
of  Finance,  called  on  the  defendant,  Mcintosh,  and  de« 
manded  a  settlement  on  account  of  the  balance  in  his 
hands,  due  the  County  for  the  years  daring  which  he  had 
been  sherifi*,  and  that  he  would  pay  over  the  same  to  him 
or  to  the  said  committee. 

Several  objections  were  taken  by  the  defendants  to  a 
recovery. 

In  the  first  place,  it  was  insisted,  that  the  County  of 
Moore  could  not  sue  as  relator  on  the  bond  in  questiont 
neither  under  the  Act  of  1793,  nor  by  virtue  of  the  Act  of 
1831 :  That  the  Chairman  of  the  County  Court  of  Moore 
was  the  proper  relator,  according  to  the  provisions  of  the 
private  Act  of  1835. 

In  the  second  place,  it  was  insisted,  that  as  it  appeared, 
that  the  defendant  was  a  defaulter  at  the  time  he  execu- 
ted his  bond  in  August  1336,  the  County  Court  was  pro* 
bibited  from  taking  said  bond,  and  it  was,  therefore,  void. 
In  the  third  place,  it  was  insisted,  that  no  tax  list  cer- 
tified by  the  Clerk,  or  in  any  way  authenticated  by  him, 
as  a  warrant  authorising  the  collection  of  taxes,  had  been 
placed  in  the  hands  of  the  defendant,  Mcintosh,  in  1836, 
or  at  any  other  time,  and,  therefore,  the  defendant  and  his 
sureties  were  not  liable  on  the  said  bond. 

And  in  the  fourth  place,  it  was  insisted,  that  no  demand 
had  been  made  on  the  defendant  by  any  person  authorised 
to  piake  ope— that  it  should  have  been  made  by  the 


DECEMBER  TBRM»  1848.  300 


StaU  V.  Mclntoth. 


Chairman  of  the  Coanty  Court  or  the  suoceeding  sheriff. 
These  several  objections  were  taken  daring  the  trial* 
but  by  consent  of  counsel  were  reserved  ;  and  a  verdict 
was  taken  for  the  plaintifft  subject  to  the  opinion  of  the 
Court  thereon.  On  consideration,  the  Court  set  aside  the 
verdict,  and  ordered  a  non-suit,  and  judgment  being  ren« 
dered  thereon,  the  plaintiff  appealed  to  the  Supreme 
Court. 

Strange^  for  the  plaintiff. 

Kelly^  D  /Zetd,  and  Haughtan^  for  the  defendants. 

Nash,  J.  Several  exceptions  were  taken  in  the  Court 
below,  to  the  plaintiffs  right  to  recover  in  their  action, 
which  have  been  argued  before  us.  We  shall  consider 
them  in  the  order  in  which  they  are  stated  in  the  Bill  of 
exceptions. 

The  first  is,  that  the  action  cannot  be  sustained  in  the 
name  of  the  County  of  Moore,  but  that  it  ought  to  have 
been  brought  in  the  name  of  the  Chairman  of  the  County 
Court,  according  to  the  provisions  of  a  private  act  passed 
in  1835,  respecting  the  County  of  Moore. 

It  is  admitted,  that  under  the  general  law,  the  action  is 
properly  brought,  but  it  iscontended,  that  under  the  private 
act  of  1885,  the  action  can  only  be  brought  to  the  use 
of  the  chairman  of  the  County  Court.     As  early  as  1777« 
Rev.  Stat  Ch.  29  sec.  1,  the  several  County  Courts  with« 
in  the  State  were  empowered  to  appoint  a  County  trus* 
tee,  and  among  his  duties  was  that  of  collecting  all  monies 
due  their  respective  Counties.    This  is  still  the  law  in 
most  of  the  Counties.    In  some,  and  Moore  is  among  them, 
the  law  was   altered,  and  a  different  system  adopted. 
By  the  private  act  of  1835  it  is  provided,  that  the  office  of 
County  trustee  shall  be  abolished  in  the  County  of  Moore, 
and  the  sheriff  shall  purform  all  his  duties,  ''as  are  now 
prescribed  by  law,"  "and  in  all  cases  where  suits  are  by 
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law  directed  to  be  brought  in  the  name  of  the  County 
trustee,  such  suits  shall  be  brought  in  the  name  of  the 
Chairman  of  the  County  Court."  It  is  important  to  the 
decision  of  this  exception,  to  ascertain  in  that  manner  the 
County  trustee,  at  that  time,  was  required  to  sue  those  who 
were  indebted  to  the  County.  By  the  3rd  sec.  of  the  act 
of  1777  the  Count}^  trustee  is  required  '^o  sue  for,  recover* 
and  collect"  from  all  persons  all  money,  due  his  County* 
but  no  direction  is  given  as  to  the  person,  in  whose  name 
it  shall  be  brought.  Nor  is  there  any  other  public  act, 
that  we  are  apprised  of,  prescribing  the  form.  At  the 
time,  then,  the  private  act  of  '35  was  passed,  no  law  ex-> 
isted  directing  the  trustee,  in  so  many  words,  to  sue  in 
bis  own  name  for  money  due  the  County,  in  1831,  the 
Legislature  passed  an  act,  Ch.  31  sec  83,  see  Rev.  Stat. 
Ch.  28,  sec.  30,  directing  all  suits  to  recover  money  due 
the  County,  to  be  brought  in  the  name  of  the  Slate  to  the 
use  of  the  County.  This  was  the  law  when  the  act  of 
188C  was  passed.  This  latter  act  abolishing  the  office 
of  County  trustees  was  not  repealed  by  the  general  Law 
of  183G  re-enacting  that  of '31,  as  there  is  an  express  pro- 
vision in  the  8th  Sec.  of  the  1st  Ch.  of  the  Rev.  Statutes 
that  no  private  or  local  act  shall  be  repealed  by  the  2 
sec*  of  the  same  chapter.  That  act  is  in  full  force  but 
does  not  affect  the  question  here.  The  framers  of  the  pri- 
vate act  of  1835  were  mistaken  in  supposing  there  was 
at  that  time  any  law  directing  the  trustee  to  sue  in  his 
own  name. 

The  second  exception  is,  that  at  the  time  the  bond  was 
given,  upon  which  this  action  was  brought,  and  when 
the  defendant  was  appointed  sheriff,  for  the  period  em- 
braced in  it,  he  was  a  defaulters  and  by  the  law  of  the 
State  the  Court  was  prohibited  from  taking  the  bond,  and 
it  was,  therefore,  void. 

We  do  not  feel  the  force  of  this  exception.  It  is  true, 
the  Court  is  by  the  act  of  '30,  Rev.  Stat.  Ch.  109,  sec.  7, 
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required  not  to  permit  a  person,  who  has  been  a  former 
sherifT,  to  give  the  bonds  required  by  law,  or  re-enter  up- 
on the  duties  of  the  office,  until  he  has  produced  before 
them,  a  recept  in  full  from  every  officer,  to  whom  it  is 
his  duty  to  pay  the  public  taxes.  Rut  the  act  is  merely 
directory  and  no  where  declares,  that,  if  such  a  bond  is 
given,  it  shall  be  void.  The  consequences  would  be  too 
serious  both  to  the  public  and  to  private  individuals. 
The  officer  in  this  case  was  admitted  into  the  office  and  be- 
came the  sheriff  de  facto  and  ought  not  to  be  permitted 
to  take  advantage  of  his  own  wroug.  It  is  sufficient, 
however,  to  say,  the  law  has  not  declared  a  bond,  given 
by  the  sheriff  under  such  circumstances,  void. 

The  third  objection  is,  that  no  t£LX  list,  certified  by  the 
Clerk  of  the  County  Court,  or  properly  authenticated  by 
him  for  the  taxes  of  1835,  had  been  placed  in  the  hands 
of  the  sheriff;  and  he,  therefore,  had  no  power  to  collect 
the  taxes,  nor  were  he  or  his  sureties  bound  for  them. 

It  is  true  the  tax  list,  properly  certified,  is  to  the  she- 
riff his  warrant  to  collect  the  taxes,  without  which  he 
cannot  compel  their  payment.    Stale  v.  WoodsidCf  8  Ired. 
104.     But  he  may  receive  the  tax  due  from  any  citizen, 
for  the  latter  may,  by  application  at  the  clerk's  office,  as- 
certain* what  he  does  owe,  and  if  the  sheriff  does  receive 
it,  he  does  so  officially,  and  both  he  and  his  sureties  are 
liable  for  it  on  their  bond.    In  this  case  the  declaration 
contains  two  counts,  one  for  not  collecting,  and  the  other 
for  collecting  and  not  accounting,  and  the  case  states 
he  did  collect  some.    It  is  immaterial  on  which  count  the 
'  verdict  was  given.    It  was  as  much  his  duty  to  collect 
as  to  pay  over  the  taxes  to  the  proper  officer,  and  to  en- 
able him  to  do  this,  it  was  his  official  duty  to  qualifiy 
himself  by  applying  at  the  clerk*s  office  for  a  list  of  the 
taxes  properly  certified ;  and  there  is  no  evidence  he 
made  such  application. 
The  fourth  exception  was  for  want  of  a  demand  before 
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the  action  was  brought  The  money,  here  collected,  was 
pablic  money,  and  for  it  no  demand  was  necessary.  It  is 
a  part  of  the  official  daty  of  the  sheriff  to  pay  over  to  the 
officer,  authorised  to  receive  it,  all  public  money  collec- 
ted by  him,  at  the  times  required  by  law.  With  the  same 
propriety  it  might  be  held  to  be  the  duty  of  the  public 
Treasurer  to  demand  from  the  several  sheriffs  the  pnb- 
lie  taxes  collected  by  them. 

Pbr  Cubiam.    Judgment  reversed  and  judgment  for 
the  plaintiff  on  the  verdict. 


DEN  ON  DEMISE  OF  MART  ETHERIDGE  ««  JAMES  M. 

FEREBEE. 

A  deed  ie  acknowledged  by  husband  and  wife  ;  two  joaticoi  of  the  peaee» 
tbereopon  lake  the  private  examination  of  the  wife  and  report  to  the  Coort 
and  the  Court  aete  upon  the  report ;  Held,  that  the  inference  ie  irresiatible 
that  the  twojasticif  were  membenof  the  Court,  appointed  for  that  pw- 
poee,  though  no  epecial  order  of  appointment  appears. 

A  is  sufficient,  if  the  certificate  of  the  private  examination  of  a  feme  e&tert 
states  that  upon  such  examination,  she  declared  that  she  had  voluntarily 
txeeuied  the  deed,  without  saying  that  ehe  deth  now  voluntary  auent 
thereto. 

If,  upon  the  privy  examination,  the  wife  states,  that  though  she  was  willing 
to  convey  when  she  executed  the  deed,  yet  she  bod  changed  her  miod  maM 
was  then  unwilling ;  of  course  the  assent  of  the  wife  coold  not  be  certifiec** 

It  is  immaterial  whether  the  acknowledgment  or  the  private  examination  bo 
first  recorded.' 

The  cases  of  Joynerr,  Fauleon,  3  Ire.  Eq.  386,  and  Burgeee  t«  Wtlffm,  9 
Dev.  307|  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Currituck 
County,  at  the  Fall  Term,  1848,  his  Honor  Judge  Bailct 
presiding. 


DECEMBER  TERM,  1848.  313 


Etheridge  v.  Forebea. 


This  was  an  action  of  ejectment.    The  plaintiff  offer- 
ed in   evidence   a  deed  from  John  D.  Cook  and  Lydia 
Cook  to  Joseph  Cowell,  also  a  deed  from  Joseph  Cowell 
to  Alfred  Perkins,  and  from  Perkins  to  the  defendant 
James  M.  Ferebee.    It  was  proved,  that  the  defendant 
was  in  possession  of  the  locus  in  quo,  and  that  Lydia 
Cook  was  dead,  having  had  no  child  by  John  D.  Cook, 
and  that  Mrs.  Etheredge,  one  of  the  lessors,  was  the 
daughter  and  only  heir  at  law  of  Lydia  Cook  by  another 
husband.     The  sole  question  in  the  cause  was,  whether 
the  examination  of  Lydia  Cook  was  legal,  so  as  to  con- 
vey her  title.    The  following  is  the  only  entry  upon  the 
Minute  Docket  at  February  Term   1837,  in  relation  to 
the  deed  from  Cook  and  wife  to  Cowell,  to  wit :  "Deed 
from  John  D.  Oook  and  wife,  Lydia,  to  Joseph  Cowel  was 
duly  acknowledged  in  open  Court,  and  the  private  exam- 
ination of  the /ewe  covcr^  taken  in  open  Court  and  or- 
dered to  be  registered,"  and  it  appeared  at  the  opening  of 
the  Court,  that  C.  Etheredge  and  J.  Forbes,  and  one  other, 
were  Justices  presiding,  and  the  above  entry  was  the 
minute  order,  and  the  minutes  do  not  show  that  the  above 
Justices  were  appointed  to  take  the  private  examina- 
tion of  the  feme  covert. 

The  following  is  a  copy  of  the  probate,  as  it  appeared 
on  the  back  of  the  deed,  to  wit : 

•  Currituck  February  Term  1837,  Personally  appeared 
before  us  privately  and  aside  from  her  husband  Lydia 
Gook»  wife  of  John  D.  Cook,  acknowledged  that  she  as- 
signed the  within  deed  of  conveyance  to  Joseph  Cowell 
with  h^r  own  free  will  and  accord  and  without  any  com* 
pulsion  of  her  husband  John  Cook  and  ordered  to  be  reg- 
iat^refd. 

(Signed,) 

J.  FORBES,  J.  P. 

C.  ETHEREDGE,  J.  P. 
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State  of  North  Carolina,  Curritaok  County,  Fefaraary 
Term  1837.  This  deed  from  John  D.  Cook  and  wift 
Lydta  to  Joseph  Cowetl  was  acknowledged  in  open  Court 
and  the  examination  of  feme  covert  taken  and  ordered  to 
be  registered. 

(Signed,) 

J.  W.  HUGHS,  C.  a  C. 

A  verdict  of  the  jary  was  rendered  in  favor  of  the 
plaintiffs  subject  to  the  opinion  of  the  Court,  whether  the 
deed  from  John  D.  Cook  and  wife  Lydia  passed  the  title 
to  the  land  from  said  Lydia,  she  being  at  the  time  one 
of  the  owners  of  the  land. 

The  Court  being  of  opinion  that  the  deed  of  Mrs.  Cook 
did  not  pass  her  title,  by  reason  of  the  defect-  in  the  ex* 
amination,  gave  judgment  for  the  plaintiff*. 

The  defendant  appealed  to  the  Supreme  Court. 


'BeaAt  for  the  plaintiff,  submitted  the  following 
gument : 

The  probate  of  the  deed  from  Cook  and  wife  is  defiM* 
tive  in  many  respects.  It  does  not  appear  there  was  a 
joint  acknowledgment :  but  if  it  be  implied^  then  the  privy 
examination  is  defective  for  the  following  reasons :  Isl, 
fdr  the  reason,  that  the  Commissioners,  who  took  it,  were 
not  ^'appointedT  by  the  Court ;  the  minutes  show  no  suck 
appointment. 

'  Second.  For  the  reason,  if  they  were  so  **appoiniedt**  it 
d^es  not  appear,  that  either  of  them  was  a  ^metHber  of  the 
County  Covrt.^  It  is  true,  they  are  mentioned  as  being 
on  the  bench,  token  the  Court  opened ;  but  this  is  no  evi* 
dence  they  were  there  at  the  time  the  examination  waa 
taken ;  Foster  v.  Dean^  4  Hawks.  905 ;  since,  there  are 
nine  orders,  between  the  opening  of  the  Court  and  the 
«ntry  in  relation  to  the  examination.  The  two  Justices, 
therefore,  were  not  "Members  of  the  Court  f  and  no  others 
are  authorised  to  take  a  privy  examination. 
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Third.  Had  these  Commissioners  been  appointed,  and 
had  they  been  '^members  of  the  Court,**  as  Jastices  off  the 
Bench  certainly  are  not,  then  the  examination  would 
be  fatally  defective  in  this :  the  Act  requires  the  feme 
covert  should  express,  that  ^'she  doth  voluntarily  assent 
thereto;''  that  is,  that  she  doth  nowt  at  the  time  of  the  privy 
examination^  assent  thereto ;  while  the  privy  examination 
on  the  deed  says,  she  acknowledged  *'she  assigned^  the  deed. 
The  Act  requires  present  assent ;  the  examination  speaks 
of  a  ^o^Mransaction ;  the  Act  requires  her,  to  express 
her  assent  to  the  deed ;  the  examination  says,  ''she  ac- 
knowledged she  ^assignecT  the  within  deed,**  &c.  Assent 
to  a  deed,  and  having  once  **asstgned^*  it,  are  entirely  dif- 
ferent things,  even  if  ^'assigned,"  can  be  mado  to  mean, 
executed :  the  Act  requires  present  volition ;  the  term 
"assigned  •''  refers  to  a  past  transaction,  while  the  object 
of  the  Legislature  seems  to  be,  to  give  the  wife  a  **locus 
penitentuB**  between  the  execution  and  examination. 
Hence,  had  she  used  the  word  ''executed,''  instead  of 
^assigned,"  the  examination  would  be  defective. 

Fourth.  The  defects  are  not  aided,  but  rather  made 
more  glaring  by  the  minutes :  for  the  minutes  say,  '*the 
privy  examination  of  the  feme  covert  was  taken  in  open 
Court/*  The  Clerk's  certificate  cannot  overrule  the 
minutes,  but  must  be  the  result  of,  and  governed  by,  the 
minutes:  Burgess  y.  TFt7jon,2  Dev.  308.  Hence, here  is 
a  privy  examination,  in  open  Court,  which  is  ''an  absurd* 
ity  in  terms.''    Burgess  y.  TFtboit,  ut  supra. 

No  counsel  for  the  defendant. 

PiAXfloir,  J.  If  the  deed,  alleged  to  have  been  executed 
by  Ifn.  Cook,  is  valid  in  law  to  convey  her  estate,  the 
plaintiff  is  entitled  to  recover.  His  Honor  was  of  opin- 
ion, that  the  deed  was  not  valid.  We  have  oome  to  a 
different  comdosion. 
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It  is  objected  to  the  probate  of  the  deed,  that  it  does  not 
appear  that  the  two  Justices,  who  certified  to  the  feme 
cove7t|  were  members  of  the  County  Court,  or  were  ap< 
pointed  by  the  Court  for  that  purpose. 

The  record  shows  that  the  deed  was  acknowledged  io 
open  Court  by  the  husband  and  wife  ;  and  that  a  report 
was  made  to  the  Court,  at  the  same  time,  by  Forbes  and 
Etheredge,  two  justices  of  the  peace,  as  to  the  privy  ex- 
amination of  the  wife  ;  and  that,  thereupon,  the  Court  or* 
dered  the  deed  to  be  registered. 

The  County  Court  is  held  by  the  justices  of  the  peace 
in  the  several  Counties.  Any  three  are  sufficient  to 
make  a  Court,  and  any  justice  has  the  right  to  go  upon 
the  bench,  and  be  a  member  of  the  Court.  Indeed,  any 
justice,  who  is  present  in  the  Court  room,  and  takes  part 
in  the  proceedings  of  the  Court,  as  one  of  the  Court,  ipso 
factOf  is  one  of  the  Court. 

A  deed  is  acknowledged  by  husband  and  wife  in  open 
Court — two  justices  of  the  peace,  thereupon,  take  the 
privy  examination  and  report  to  the  Court,  and  the  Court 
acts  upon  the  report.  The  inference  is  irresistible,  that 
the  two  justices  were  members  of  the  Court,  appointed 
for  that  purpose.  If  they  had  taken  the  examination 
officiouslj/j  the  Court  would  not  have  received  their  report 
and  acted  upon  it.  In  this  case  the  record  shows,  that  the 
two  justices,  Forbes  and  Etheredge.  were  members  of  the 
Court,  when  the  Court  opened  on  that  day,  but  it  is  not 
necessary  to  call  that  circumstance  in  aid  of  the  conclu* 
sion,  that  they  were  members  of  the  Court,  appointed  to 
take  the  privy  examination. 

The  other  objection  is,  that  it  appears  from  the  report, 
that  the  justices  examined  the  wife  as  to  whether  she 
executed  the  deed  voluntarily,  but  it  does  not  appear, 
that  they  examined  her  as  to  whether  she  doth  voluntari^ 
ly  assent  thereto — in  other  words,  that  the  examination 
appears  to  have  been  as  to  a  past  act,  whereas,  it  should 
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hare  been  as  to  her  present  assent ;  and  the  idea  is  SMg* 
gested,  that  the  law  intends  to  ^ive  the  wife  a  **lociispenu 
teniies"  between  the  execution  of  the  deed  and  the  privy 
examination  ;  so  that,  although  she  executed  the  deed 
voluntarily,  yet,  she  should  be  at  liberty  to  change  her 
mind  before  the  privy  examination. 

The  result  of  this  objection  is  an  argument  against  it; 
for  several  cases,  in  which  the  report  of  the  examination 
is  expressed,  as  it  is  in  this  case,  have  been  examined  by 
this  Court,  and  all  objections,  supposed  to  be  at  all  feasi- 
ble^ were  raised,  and  many  similar  cases  have,  no  doubt, 
occurred  on  the  circuits.  And  yet,  this  idea  has  now 
been  suggested  for  the  first  time.  In  Joyner  v*  Faulcon^ 
2  I  red.  £q.  S86,  the  certificate  made  by  Judge  Daniel  is, 
^'she  acknowledged  that  she  executed,  the  within  deed 
freely,"  &c.  In  Burgess  v.  Wilson,  2  Dev.  307,  the  cer- 
tificate is,  ''she  acknowledged,  that  she  executed  the  deed 
of  her  own  free  will,"  <kc.,  and  although  many  objections 
were  taken,  the  one,  now  under  consideration,  was  not 
started. 

X  The  Act  of  Assembly  gives  no  form,  in  which  the  cer- 
tificate or  report  of  the  privy  examination  is  to  be  made^ 
It  simply  provides,  that  the  Judge,  or  member  of  the 
County  Court,  shall  privily  examine  the  wife,  "whether 
she  doth  voluntarily  assent  thereto" — that  is,  to  the  exe- 
cution of  the  deed,  which  she  had  just  before  acknowledged 
in  the  presence  of  her  husband.  And  it  can  make  no  dif- 
ference, whether  the  judge  or  member  of  the  Court,  in 
making  the  certificate  or  report  of  the  privy  examination, 
uses  words  in  the  past  or  present  tense  ;  in  truth,  the  past 
tense  would  seem  to  be  most  proper.  In  the  provision^ 
made  for  taking  the  examination  of  the  wife,  who  is  sick, 
the  words  in  the  commission  are  in  the  past  tense — 
'^whether  she  executed  the  deed  freely  and  of  her  own 
accord,"  &c.  and  it  is  probable,  that  from  this  circum- 
stance,  most  of  the  judges  and  members  of  the  Courts, 
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have  fallen  into  the  mode  of  expressing  the  eertifieate  in 
the  past,  which  is  really  the  most  nataral  manner  of 
stating  the  fact*  as  the  examination  comes  afur  the  ac- 
knowledgement of  the  deed. 

If  npon  the  privy  examination,  the  wife  states,  that 
although  she  was  willing  to  convey  when  she  executed 
the  deed,  yet  she  had  changed  her  mind,  and  was  then 
unwilling ;  of  course,  the  assent  of  the  wife  would  not 
be  certified  or  reported. 

The  word  '^assigned"  is  used  by  the  parties  in  this  case 
instead  of  the  word  ''executed.''  We  think  it  immateriaL 
The  former  being  used  as  synonymous  with  the  latter. 

S09  it  is  immaterial,  whether  the  acknowledgement,  or 
the  examination  be  first  recorded.  In  Joyner  v.  Faulcon^ 
before  cited,  the  privy  examination  is  written  first,  but  it 
was  held,  **the  certificate  states  a  single  transaction — all 
therein  mentioned  occurred  at  the  same  time,  and  it  is 
immaterial  what  part  of  it  is  mentioned  first  in  the  cer- 
tificate.'* 

PiB  CuxiAii.  Judgment  reversed  and  a  ventre  ile  noffo 
ordered. 


MEMORANDA. 


At  the  late  Session  of  the  General  Assembly,  the  Hon* 
orable  Richmond  M.  Pearson  was  elected  a  Judge  of  the 
Supreme  Court,  in  the  place  of  the  Honorable  Judge  Dak^ 
ISL9  deceae ed ;  and  was  also  elected  a  Judge  of  the  Sa« 
preme  Court  for  the  unexpired  time  of  the  Honorable 
William  H  Battle.  ten»porarily  appointed  by  the  Gov- 
ernor and  Council,  and  who  resigned  on  the  30th  of  De« 
cember,  1848. 

At  the  same  Session,  the  Honorable  Augustus  MoorCf 
who  had  received  a  temporary  appointment  as  one  of  the 
Judges  of  the  Superior  Courts  of  Law  and  Equity,  from 
the  Governor  and  Council,  was  elected  to  the  same  officer 
but  in  a  few  days  sent  in  his  resignation. 

At  the  same  Session,  the  Honorable  John  W.  ELue 
was  elected  one  of  the  Judges  of  the  Superior  Courts  of 
Law  and  Equity,  to  supply  the  vacancy  occasioned  by 
the  resignation  of  the  Honorable  Augustus  Moors* 

At  the  same  Session  the  Honorable  William  H.  Bai«> 
TLfi  was  elected  a  Judge  of  the  Superior  Coarts  of  Law 
and  Equity,  to  supply  the  vacancy  occasioned  by  the 
promotion  of  Jvdqe.  Pbarsou  to  the  Supreme  Court  Benok. 

1 
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At  the  tame  Saision  BAETROLomw  F.  Mooia*  Esqaire, 
was  elected  Attorney  General  of  the  State,  having  been 
previonsly  appointed  to  that  offioe  by  the  Grovemor  and 
Connelly  to  supply  the  vaoanoy  occasioned  by  the  resif - 
nation  of  Edwaid  Staitlti  EJiPqntre. 


APPENDIX. 


Ill  the  matter  of  a  contested  eleetion  before  the  Senate 
of  the  State,  between  Hugh  Waddell«  contestant,  and 
John  Berry»  the  returned  member*  the  following  resola- 
tions  were  adopted  by  the  SenatCt  and  the  following  re* 
sponse  made  by  the  Supreme  Court  through  the  Chief 
Justice : 

SfeMATi,  January  17, 1840* 

Wbbuas,  there  is  a  contested  election  depending  be- 
fore the  Senate,  in  which  the  following  questions  of  a 
Constitutional  character  arise,  on  the  making  a  correct 
determination  of  which,  the  Senate  feel  great  difficulty. 
Therefore— 

Be  it  BeMolvedf  That  the  said  questions  be  respectful- 
ly submitted  to  the  Supreme  Court  for  their  considera- 
tion, with  a  request  that  the  said  Court  wonld  furnish 
the  SenatCi  as  soon  as  practicable,  their  opinion  on  the 
same,  viz : 

Question  Isi.  Is,  or  is  not,  the  vote  of  a  bargainor  in 
^  deed  of  trust,  legal  ? 


Appsnnc. 

Question  2nd.    Is»  or  is  noti  the  vote  of  m  Tnutae  iia- 
der  a  deed  of  trost,  legal  7 

Question  9rd.    bi  or  is  not,  the  vote  of  a  cestui  que 

trustt  legal  7 

CALVIN  GRAVES,  a  & 

A  tnie  copy  from  the  Journal  7 
of  the  Senate.  > 

H.  W*  MoiLBB,  Clerks  Senate. 


COMMUNICATION  FROM  CHIEF  JUSTICE  RUFFIN 


IN    BEPLT   TO   A 


RESOLUTION  OF  fM  SMiTB. 


Raleigbt  January  ISlk^  1840. 

Sn: 

The  ResoIutioQ  of  the  Senate,  passed  on  the  17th 
instant,  requesting  the  Judges  of  the  Supreme  Court  to 
fomish  the  Senate  with  their  opinions  on  eertain  ques- 
tions therein  mentioned,  touching  the  qualifications  of 
persons  to  vote  for  members  of  the  Senate,  under  the 
Constitution  of  this  State,  was  laid  before  the  Judges  on 
the  evening  of  yesterday. 

Although  not  strictly  an  act  of  official  obligation,  which 
could  not  be  declined,  yet  from  the  nature  of  the  ques- 
tions, and  the  purposes  to  which  the  answers  are  to  be 
applied — being  somewhat  of  a  judicial  character — the 
Judges  have  deemed  it  a  duty  of  courtesy  and  respect  to 
tlie  Senate,  to  consider  the  points  submitted  to  them  and 
to  give  their  opinions  thereon.  I  am,  accordingly,  di- 
rected to  communicate  it*. 

Three  questions  are  proposed,  which  are  thus  ex- 
pressed: 

^First.  Is  or  is  not  the  vote  of  a  bargainor  in  a  deed 
of  trust,  legal  ? 


'"Second.  Is  or  is  not  tbo  vote  of  a  trusteo  uador  a 
dsedoftrofll,  legal? 

*'Tbird.  Is  or  is  nol  the  irole  of  a  ceHmi  qn^  JVasf * 
legal  r 

It  is  to  bo  premised,  that  categorieal  answer^  to  those 
enqolries  ooald  not  be  usefal  to  the  Senate»  for  want  of 
the  precision  in  the  terms  of  the  qaestions  themselves, 
which  is  usual  and  requisite  in  legal  discussions.  For, 
neither  the  subject  of  the  conveyance,  nor  the  nature  of 
the  trusts,  nor  the  estates  of  the  bargainor  and  bargainee 
are  specified.  But,  referring  to  the  nature  of  the  contro- 
versy before  the  Senate,  as  stated  in  the  resolution,  it  is 
supposed  that  the  case  to  which  the  Senate  alludes  is  of 
this  kind :  That  one  entitled  to  at  least  fifty  acres  of  land 
for  life  or  some  greater  estate,  conveys  it  by  deed  of  bar- 
gain and  sale  to  a  trustee,  to  secure  debts  to  other  per* 
sons,  with  a  power  to  the  trustee  to  sell  the  estate,  and 
out  of  the  proceeds  to  pay  the  debts.  Then,  supposing 
the  proper  residences  of  the  parties;  the  points  are, 
whether  the  bargainor,  the  bargainee,  or  the  creditor, 
and,  if  either,  which  of  them,  hath  a  right  to  vote  for  a 
member  of  the  Senate. 

'  The  Judges  would  have  been  gratified  to  have  heard, 
before  forming  their  opinion,  an  argument  on  the  part  of 
the  gentlemen  concerned  on  opposite  sides ;  and,  if  the 
matter  of  law,  involved  in  the  questions  of  the  Senate, 
were  deemed  by  them  doubtful,  they  would  have  been 
(A>llged  to  defer  their  answer  until  the  parties  or  their 
counsel  could  submit  their  views.  But  as  the  Judges, 
upon  conference,  have  found  that  their  opinions  entirely 
concur,  and  that  no  one  of  them  entertains  a  serious 
doubt  upon  the  subject,  they  have  felt  safe,  and  that  H 
was  proper»  to  deliver  their  opinion  at  once,  in  order  to 
remove  the  dIAcuIty  felt  by  the  Senate  in  determining 
the  pending  contest,  as  far  as  their  opinion  can  contri- 
bute tothat  end.   •  ' 

The  questions  depend  entirely  upon  the  proper  con- 
-struction  of  the  second  clause  of  the  third  section  of 'the 


APTEirPfX. 

irfl  artiele  of  Ihe  amettdmeiilt  to  the  Gonotitmioo  of  tho 
State.  It  is,  that  ''all  freeman,  (except  free  negroee,  du».) 
wbo  bare  been  inbabitaate  of  any  one  dietriet  within  the 
State  twelve  months  immediately  preceding  the  day  of 
aay  election,  and  posseaeed  of  a  freehold  within  the  aame 
distrtet,  of  fifty  aores  of  land  for  six  months  next  before 
and  at  the  day  of  election,  shall  be  entitled  to  vote  for  a 
oiember  of  the  Senate.'*  This  language  is  precise  and 
positive,  that  the  right  to  vote  belongs  only  to  hira  who 
is  possessed  of  a  freehold.  The  first  enqniry,  then,  na- 
turfUly  is,  what  is  a  freehold,  and  who  is  a  freeholder, 
within  the  meaning  of  the  Constitution  1 

The  term,  ''Freehold,"  is  a  legal  one,  of  very  ancient 
use,  and  of  known  signification  in  the  Common  Law.  It 
means  an  estate  in  land,  of  which  a  freeman  is  seised  for 
the  term  ofhis  own  life,  or  the  life  of  another,  at  the  least. 
In  its  proper  sense,  it  is  restricted  to  such  an  estate  at 
law.  In  reference  to  private  rights,  it  is  always  used  in 
pleadings  and  statutes,  as  applieable  to  legal  rights  and 
to  legal  rights  only.  It  has  Kkewise  been  used  in  the 
same  sense,  in  reference  to  the  -qualifications  of  voters. 
Long  before  the  settlement  of  tho  Colony  of  North  Caro- 
Mna,  Ac  right  of  voting  for  a  member  of  parliament  was 
limited,  by  an  ancient  Statute  of  England^  to  "FreehoK 
ders.**  A  conclusive  proofs  that  a  freeholder^  as  meant 
in  that  Statute,  was,  as  at  Common  Law,  one  who  bad 
the  legal  estate  in  himscH,  is  famished  by  the  facts,  that 
it  required  a  subsequent  Statute  In  that  country  to  ena« 
ble  a  mortgagor  of  a  freehold  estate,  contintting  in  pos- 
session, t»  vote,  and  another  to  disable  the  mortgagee 
from  voting,  when  be  is  not  in  the  actual  possession  ^ 
Uie  nu>rtgaged  premises  or  in  the  pemaoqr  of  the  pro* 
fita»  So.  by  an  Act  passed  in  the  year  1760,  by  our  Co- 
lonial t^gislatnre,  substantially  fbllowiog  a  previous  one 
of  tba  year  174S»  it  was  thought  necessaiy  or  useful  to 
define  the  term,  **freeholder,"  as  descriptive  of  one  enti- 
tled to  vote  for  Representatives;  and  therein  it  was 
^provided,  that  a  person  who  bona  fide  hath  an  JEalaie 
EmI  for  his  own  life  or  the  Kfe  of  another,  or  an  bmUiu 
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of  greater  dignit}%  of  a  sufficient  number  of  acres  of 
land,  should  be  accounted  a  "freeholder,''  and  euiitled* 
as  sucht  to  vote ;  and  in  a  subsequent  clansOf  it  was  far- 
ther enacted,  that  the  voter  must  be  ^'possessed  of  a  free- 
hold within  the  meaning  of  that  act" — that  is,  an  estate 
real  for  life  at  least — '*in  fifty  acres  of  land/'  It  is,  thus, 
easy  to  see^  whence  the  framers  of  the  Constitntion,  in 
177G,  andin  1835,  derived  the  notion  of  the  particular 
qualification  of  a  freehold,  and  also  the  terms  of  its  de« 
scription.  Certainly,  the  settled  sense  of  the  word  *  free- 
hold," as  a  term  of  the  law  descriptive  of  an  estate  in 
land  and  in  like  manner  as  descriptive  of  a  property 
•qualification  of  voters,  both  in  the  mother  country  and 
in  this  Colony,  is  that,  in  which  it  must  be  received  when 
used  in  the  Constitution,  when  prescribing  such  a  quali- 
ficatiou  for  voters. 

It  may  be  thou$cht  by  some  persons,  that,  in  favour  of 
the  elective  franchise,  the  Constitution  should  reeeiyean 
equitable  interpretation,  enlarging  the  term  "freehold," 
so  as  to  embrace  also,  what  is  called  an  "equitable  free* 
hold."  But  that  instrument  is  to  be  fairly  construed  and 
received  according  to  the  plain  and  popular  import  of  its 
language  generally,  or  according  to  their  legal  sense  when 
it  uses  technical  legal  terms.  It  is  not  to  be  crippled  by 
a  rigorous  adherence  to  the  letter,  on  the  one  hand,  nor 
stretched  out  of  bounds  on  the  other,  by  a  latitadinous 
construction  of  words  of  definite  and  well  known  signifi* 
cation.  The  very  fact  of  requiring  a  property  qualifica- 
tion repels  all  attempts  to  fritter  it  away  upon  a  plea  of 
.favor  to  the  citiseen.  The  Cbnstitution  forbids  any  such 
favor,  by  the  plain  implication,  that  such  a  qualification 
is  deemed  indispensably  requisite  ta  the  security  of  the 
citizens  or  the  stability  of  the  goverumerrt  ;  and  its  pro- 
visions in  this  respect  ought  no  more  to  beenlarged^than 
restricted,  by  construct  ion*  Now  •'frechoUT  and  "free* 
holder"  are  terms  of  art,  of  the  definite  signifieatioo  ip 
the  law,  hitherto  mentioned,  and  therefore  they  ought  so 
•  to  be  understood.  It  is  true,  that  writers  on  that  peouliar 
branch  of  our  Jurisprudence,  which  is  called  Equity,  id 
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contradistinction  to  the  common  or  statute  lawsi  and  abo  * 
Chancellors,  sometimes  use  the  expression  '^equitable 
freeholder.''  But,  in  thus  using  it,  they  speak,  not  in  a 
Kteral,  but  h  figurative  sense.  They  do  not  mean,  that 
there  really  is  a  freehold  in  Equity ;  but  only  that  ono» 
who,  in  the  view  of  a  Court  of  Equity,  is  entitled  in  pre* 
senti  to  the  profits  of  land  for  life,  of  which  another  is 
seised,  is  to  be  regarded  in  that  Court,  to  many  purposes, 
as  if  he  were  seised  of  the  land,  instead  of  being  entitled 
to  the  use  and  profits  merely.  But  that  refers  solely  to 
the  beneficial  rights  of  property  tn  equity ,  in  respect  to 
the  enjoyment,  disposition,  and  transmission  of  the  x^9 
by  descent,  or  the  like  ;  and  not  at  all  to  legal  rights,  or 
political  privileges.  To  such  rights  and  privileges  the 
clause  in  the  Constitution  relates ;  and  its  terms  cannot 
therefore  be  controlled  by  any  peculiar  sense  in  which  a 
Chancellor  might  figuratively  use  them  in  reference  to 
certain  equitable  interests,  which,  in  some  respects,  hare 
a  similitude  to  freeholds  in  land,  but  are  not  really 
freeholds* 

The  foregoing  considerations  have  so  mnch  weight  in 
establishing  the  proposition,  that  a  bargainor  in  sucb 
a  deed  of  trust  as  that  supposed,  or  a  mortgagor,  is  not 
entitled  to  vote^  for  a  member  of  the  Senate,  that  the 
Judges  would  entertain  that  opinion  on  those  grounds, 
were  there  nothing  else  bearing  on  the  point.  Bat  there 
are  various  other  reasons^  arising  out  of  the  purposes  of 
the  provision  in  the  Constitution,  and  from  the  nature 
of  such  trusts  and  the  rights  of  mortgagors,  which  strong- 
ly tend  to  the  same  result  Undoubtedly  the  object,  in 
requiring  the  freehold  qualification,  was  to*  eonstitnt^ 
one  branch  of  the  Legislature  peculiarly  the  guardian  of 
property  by  having  it  chosen  by  the  owners  of  property. 
To  answer  that  end,  the  ownership  of  the  property  ought 
to  be  bona  Jide  and  substantial,  and  not  colourable  and 
covinous,  or  nominal  merely.  Then,  it  is  to  be  observed, 
that  debtors  frequently  mortgage  their  estates,  or  convey 
them  in  trust,  as  a  security  for  debts  to  a  greater  amount 
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tban  the  value  of  the  land  In  those  cases  thej  have 
saeh  interests  in  the  equity  of  redemption  or  resolting 
trustt  that,  while  they  continae  in  the  possession  and  en- 
joyment of  the  land,  they  may  be  called  ^'the  eqnitablt 
freeholders"  in  the  Coart  of  Chancery,  thoafrh  their  es* 
tates,  or  rather,  interests  are,  really  of  no  value.  It 
would  be  a  gross  abase  of  the  Constitution  for  such 
persons  to  vote ;  as  they  have  neither  a  legal  or  benefit 
cial  property.  That  might,  indeed,  be  otherwise,  if  the 
Constitution  required  a  freehold  of  a  particular  value. 
In  that  case,  possibly,  the  value  of  the  land  above  the  in- 
eumbrance  might  be  deemed  or  declared  to  be  the  mea* 
sure  of  the  equitable  freehold,  as  it  is  called.  But  there 
can  be  no  such  discrimination  in  this  State.  No  act  of 
the  Legislature  can  add  to  the  qualifications  for  voting  or 
take  any  thing  away.  No  law  can  now  declare  what  is 
a  freehold,  so  as  to  make  it  different  from  that  described 
and  meant  in  the  Constitution.  As,  therefore,  debtors, 
who  convey  their  estates  in  mortgage  or  in  trust  to  se* 
cure  more  than  their  value,  cannot,  in  any  just  sense,  or 
by  any  intelligent  and  upright  tribunal,  be  deemed  free- 
holders, to  the  purposes  of  the  Constitution,  and,  as  there 
is  no  power  to  create  a  distinction  between  such  mortga- 
ges and  deeds  of  trust  and  those  in  which  the  debts  are 
less  tban  the  value  of  the  estate  ;  it  appears  to  follow  ne- 
cessarily, that  no  mortgagor,  or  bargainor  in  a  deed  of 
trust  of  that  kind,  is  competent  to  vote.  For,  as  all  can- 
not be  admitted  at  the  polls,  none  can :  since  they  all 
have  rights  of  the  same  nature,  though  of  different  values 
in  the  market,  and  the  Constitution  refers  exclusively  to 
the  quantity  of  the  land  and  the  nature  of  the  estate  in 
it,  without  regard  to  value  in  any  case. 

Moreover,  if  persons,  claiming  equitable  interests  un- 
der express  reservations  or  declarations  of  trust,  were  en- 
titled to  vote,  so,  in  like  manner,  would  those  entitled  by 
way  of  resulting  or  implied  trusts.  Thus,  upon  a  coit* 
tract  for  the  purchase  of  a  freehold,  the  vendor  before  a 
conveyance  becomes  a  trustee  for  the  vendee,  and  the 
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latter  the  equitable  owner  of  the  land*  prorided  he 
has  paid  the  purchase  money  or  performed  the  contract 
on  his  part.  But  it  seems  quite  clear,  that  it  was  not 
contemplated  in  the  Constitution  to  make  such  nice  and 
doubtful  equities,  as  often  arise  out  of  such  dealings,  the 
subject  of  controversy  at  the  polls,  to  be  decided  by  the 
judges  of  the  election.  On  the  contrary,  it  was  proper, 
that  the  title  to  vote  should  be  defined  clearly  and  ren- 
dered simple,  so  that  the  rights  and  duties  of  the  citizen 
could  be  easily  understood  and  readily  determined.  By 
viewing  the  Constitution  in  the  legal  and  obvious  sense 
of  its  language  the  right  to  vote  is  thus  defined,  and 
vested  in  the  owner  of  the  lund  for  life — '*the  freeholder** 
— in  possession. 

The  conclusion  of  the  Judges  is,  and  they  are  all  of 
opinion,  that  the  bargainor  in  such  a  deed  of  trust,  as 
that  supposed,  is  not  entitled  to  vote  for  a  member  of  the 
Senate,  in  virtue  of  any  trust  or  interest  in  the  land  or  in 
the  surplus  of  its  proceeds,  after  payment  of  the  debts,  re- 
served or  resulting  to  him. 

It  follows,  that  a  creditor,  secured  by  such  a  deed,  can- 
not, as  a  cestui  que  trusty  vote  for  a  Senator ;  for  he  has 
neither  a  legal  nor  an  equitable  right  to  the  land,  but  on- 
ly  a  right  to  have  his  debt  raised  out  of  it  Indeed,  if  a 
conveyance  be  made  to  one  upon  an  express  and  pure 
trust  for  another  for  lifci  or  any  greater  interest,  the  rea- 
sons already  adduced  upon  the  first  point,  satisfy  the 
Judges,  that  the  cestui  que  trust  is  not  entitled  to  vote ; 
beeausCi  in  their  opinion,  merely  equitable  interests  are 
not  within  the  purview  of  the  Constitution  at  all,  but 
proper  freeholds  only* 

Upon  the  remaining  question  as  framed,  namely : 
Whether  the  bargainee  or  trustee  in  such  a  deed  be  en- 
titled to  vote,  the  opinion  of  the  Judges  is  likewise  in  the 
negative.  Such  a  person  is  a  freeholder ;  and  if  that  by 
itself  would  suflice,  he  would  be  entitled  to  vote.  But, 
by  the  words  of  the  Constitution,  one  must  not  only  have 
a  freehold,  but  be  ^possessed'*  of  it.     That  is  a  material. 
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and  indeed,  essential  part  of  the  provision.  In  legal 
langaage,  "possessed"  is  not  the  appropriate  term  to  de« 
seribe  the  quantity  of  an  estate,  as  being  a  freehold. 
Teobnicaliy«  hov  who  has  a  freehold,  is  said  to  be  ^'seised/' 
and  we  know  thereby,  that  he  is  fully  invested  of  the  es« 
tate.  *^  Possessed,''  then  when  applied  to  a  freehold, 
means  something  more  than  that  the  party  is  seised  for 
life  ;  for  such  seisin  is  implied  in  the  term  '^freehold,"  by 
Itself,  It  can  therefore  only  mean,  that  the  person  most 
be  in  possession  of  the  land  as  his  freehold,  **Possessed,'* 
is  therefore  very  properly  applied  to  the  term  ''freehold," 
in  the  Constitution — not  as  denoting  merely,  that  a  per* 
eon  bath  a  lawful  right  to  the  land,  but  further,  that  he  is 
in  the  actual  enjoyment  by  possession  or  perception  o^ 
the  profits,  or,  at  least,  that  no  one  else  is. 

As  has  been  already  remarked,  the  policy  of  the  Con- 
stitution is,  that  voters  for  members  of  the  Senate  should 
have  a  substantial  interest  in  the  country  in  the  form  of 
a  freehold  in,  at  least,  fifty  acres  of  land.  Now,  there 
may  be  such  a  freehold,  which  gives  no  beneficial  in« 
terest  to  the  freeholder ;  in  whom  the  estate  was  vested 
for  the  use  and  benefit  of  another  entirely.  It  is  manifest 
that  such  a  freeholder  does  not  stand  in  such  a  relation 
to  the  property  and  the  country,  as  affords  a  reasonable 
expectation,  that  he  will  exercise  the  elective  franchise 
upon  the  motives  and  to  the  ends,  for  which  the  property 
qualification  is  required.  A  mere  mortgagee,  that  is,  one 
not  in  possession,  has  the  estate  barely  as  a  security  for 
a  sum  of  money ;  and  a  trustee  in  the  like  condition  holds 
the  title  exclusively  for  the  benefit  of  others.  It  often 
happens,  that  the  legal  estate  is  outstanding  in  the  trus* 
tee  long  afler  the  debts  are  paid  or  other  trusts  are  satis- 
fied; in  which  cases  the  trustee  cannot  rightfully  enter 
for  any  purpose,  but  is  bound  to  reconvey  the  land  upon 
request.  If  such  a  trustee  were  allowed  to  vote,  it  would 
plainly  violate  the  policy  and  meaning  of  the  Constitu* 
tion,  and  not  less,  its  language.  If  however  a  mortgagee 
take  actual  possession  by  himself  or  his  lessees,  he  be« 
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comes  thereby  a  freeholder  in  possession.  lodeed^be  has- 
a  sabstantial  interest,  as  well  as  the  estate,  and  is  in  fact 
enjoying  it,  anil  therefore  his  right  to  vote  is  unquestion* 
able,  h  is  not  so  obvious,  that  a  trustee,  in  a  deed  to 
secure  debts  to  others,  is  within  the  fair  sense  of  the  Con-i 
stitution,  though  he  take  possession  ;  and  it  can  hardly 
.be  doubted  that  were  the  Constitution  such  an  instrument 
as  deals  in  details,  such  a  trustee  would  have  been  ex- 
pressly excluded,  or.  had  the  case  occurred  to  the  Con« 
vention,  that  to  the  words,  ''possessed  of  a  freehold,'' 
would  have  been  added ''to  his  .own  use,"  or  some  pro* 
vision  of  similar  import.  But  the  Constitution,  in  fact, 
contains  Ao  such  qualification  upon  the  right  of  the  iree* 
holder  in  possession  to  vote  ;  and  therefore  though  not 
plainly  within  the  reason  of  the  Constitution,  a  trustee, 
who  is  in  possession,  or  in  the  actual  receipt  of  the  pro- 
&\Sf  though  not  to  its  own  use,  is  fully  within  the  express 
words  of  the  provision  in  the  Constitution  as  it  is,  and 
consequently  he  must  be  admitted  to  his  vote.  For  there 
is  no  authority  for  a  judicial  or  legislative  interpolation 
of  an  exception,  that  the  person  must  be  "possessed  to 
his  own  use,''  when  the  Constitution  is  not  thus  qqalified, 
but  is  expressed  in  language,  not  in  itself  of  doubtful  im- 
port, but  having  a  clear  and  settled  sense. 

The  question  of  the  Senate  has  no  reference  to  the  pos- 
session of  the  land  by  the  trustee ;  and  it  must,  therefore» 
be  understood  as  referring  to  the  right  of  a  trustee  to 
vote  by  force,  merely,  of  the  conveyance  to  him,  vesting 
the  legal  freehold  in  him.  Thus  understood,  the  answer 
of  the  Judges  to  it  is,  that  in  their  opinionj  such  a  trustee 
is  not  entitled  to  vote. 

But,  at  the  same  time,  they  deem  it  their  duty  to  say 
further,  that  they  are  likewise  of  opinion,  that  if  a  mort- 
gagee go  into  possetsion  of  the  mortgaged  premises  or 
receives  the  profits,  or  if  a  trustee,  in  such  a  deed  as  that 
all  along  supposed,  actually  enter  into  possession  or  take 
the  profits,  for  the  requisite  period,  then  the  former,  un. 
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doabtedly,  and,  ia  the  opinion  of  the  Judges,  the  latter 
also,  is  entitled  to  vote  for  a  member  of  the  Senate. 

It  will  be  obserredt  that  the  eflfect  of  these  answers  is, 
that,  except  when  the  trnstee  is  in  possession,  neither 
the  bargainor  nor  the  trnstee  can  be  allowed  to  vote ;  and 
It  may,  possibly,  occar  to  the  minds  of  some,  as  an  objec- 
tion to  the  principles  laid  down,  that  the  land  is  thereby 
excluded  from  representation  altogether,  and  in  so  doing, 
that  the  Constitution  is  disregarded.  But  the  objeetion, 
though  it  may  at  first  appear  plausible,  has  no  real  force. 
For  the  land  is  in  no  case  represented.  The  right  is  in  the 
owner.  It  is  true,  the  right  is  conferred  on  bim  in  respect 
of  the  land.  But  it  is  only  for  the  security  of  his  rights 
and  interests  as  a  citizen  and  owner  of  land ;  and  he  is 
not  obliged  by  the  Constitution  to  vote,  or,  after  once  ac- 
quiring  the  right  to  vote,  not  to  part  from  it.  The  truth 
is,  that  there  is  a  great  deal  of  land  on  which  no  one 
votes  or  can  vote :  as,  for  example,  that  belonging  to 
single  women  and  infants,  and  to  persons  residing  in  a 
different  district  from  that  in  which  the  land  lies.  So.  if 
one  conveys  his  land  in  such  a  manner  as  not  to  leave  in 
himself  a  '^freehold,''  he,  of  course,  parts  with  his  right  to 
vote,  though  he  continue  to  occupy  the  land.  But  it  does 
not  follow,  that  by  depriving  himself  of  that  right,  he 
transfers  it  to  the  alienee  of  the  freehold.  For,  while  the 
former  owner  cannot  vote,  for  the  want  of  the  freehold 
the  new  owner  does  not  become  entitled  to  vote  by  hav- 
ing the  ''freehold,^  unless  he  also  become  ''possessed**  of 
it.  There  is,  consequently,  no  inconsistency  in  holding, 
that  neither  of  them  it  entitled,  when  the  trustee  is  not 
in  posssession  either  actually  or  by  receipt  of  the  profits. 
I  am,  sir,  with  very  great  respect. 

Your  most  obedient  servant, 

THOMAS  RUFFIN. 
To  the  Hon.  Calvin  Graves, 

Speaker  of  the  Senate. 


ERRATA. 


Page  7,  line  13,  dele  "the''  before  •'parol." 
Page  18,  line  2H^dele  "the'*  before  "action/* 
Page  12,  line  84,  ri^ad  ♦•1807"  for  "1837." 
Page  13,  line  9,  read  "as"  for  **so." 
Page  14,  line  18,  read  "received"  for  "raised." 
Page  18,  line  26,  read  "diverted"  for  "dir«cted." 
Page  22,  line  34,  read  "received"  for  "receivable." 
Page  38,  line  4,  read  "whereby"  for  "thereby." 
Page  40,  line  9,  read  "perpetrator"  for  "perpetration/ 
Page  43,  line  24,  read  "while"  for  "which." 
Page  45,  line  1,  read  "rendered"  for  "reversed." 
••      •*    "     10,  after  "given"  insert  a  comma. 
••      •*     *•     15,  insert  "for"  before  "damages." 
Page  48,  line  17,  after  "common"  insert  "law." 
Page  50,  line  3,  dele  "now." 
••      ••    "    28,  insert  "the"  before  "circumstances." 
••      «♦    •*     31  (/€/e"on" 
Page  51,  line  12,  after  "Carr"  read  "and"  instead  of  "v.* ' 
Page  62,  line  29,  read  "surety"  for  "security." 
Page  C5,  line  24,  after  "only"  read  "upon"  instead  of 
•withi" 
Page  60,  line  33,  read  ''departed"  instead  of 'parted." 
Page  61,  line  84.  read  **there"  instead  of  ^then." 
Page  62,  line  19,  read  «'as"  instead  of  "are.'' 

•••*•*    2 1  .after  ••lake- water''  insert  "are  omitted." 
Page  78,  line  86,  after  ''and"  insert  "it." 
Page  79,  line  2,  read  "discussion"  for  ''description." 

••      •♦••11,  read  ••individuals"  for  "corporation." 
Page  84,  line  23,  read  "Grosh**  for  •'Grove  " 
Page  92.  line  12,  after  ••with"  insert  ••the." 
P^  M,  lioe  87,  read  •^consisting"  for  ••caastitnted." 


BRRATA. 


It         11 


**    S3,  insert  **the"  before  "improvements." 
Page  9 1,  line  6,  after  "with"  insert  "the/* 
•'    "     8.  after  "with"  insert  "the." 

•*      *•    •*     14,  after  "manifest"  insert  a  comma« 
Page  95.  line  13,  read  "a"  for  "the." 
rage  1 12,  line  8,  read  "their"  for  "this." 
Page  1 15,  line  6,  read  "prejudice"  for  "judgment." 
Page  ]24,line9,read  'understanding"  for** undertaking." 
Page  130,  line  85,  read  "it"  for  "he." 
Page  145.  line  35,  read  'eC  for  "and." 
Page  149,  line  11,  read  "previous"  for  ^'prisoners." 
Page  150,  line  17,  read  "them"  for  "him." 

2\,dele  "had." 

Page  152,  line  7,  ddc  "not." 

Page  158,  line  18,  after  '^States"  insert  "that," 

Page  169,  line  25,  after  "have"  insert  "been." 

Page  172,  line  12,  after  "nonsuit"  insert  " 

Page  173,  line  10,  read  "practice"  for  "particulars." 

"      "      "     27,  after  "of"  rfeZc  "the." 

"      "      "     34,  read  "impart"  for  "import " 
Page  174,  line  7,  read  "bequeath"  for  '•bequeathe  " 
Page  175,  line  4,  read  "reviewing"  for  "receiving." 
••       "     5,  dc/c  "must." 

"      "      "     13,read"Eccl."for  "E." 

••       "       "     23,  read  "for"  instead  of  "of." 
Page  183,  line  17,  read  "fact"  for  "part." 
Page  185,  line  28,  read  "wit"  instead  of  "suit." 
Page  180,  line  17,  before  "station"  insert  "first." 
Page  188,  line  31,  dele  "such." 
Page  190,  line  7,  read  "abstract"  for  "absolute." 
Page  196,  line  18,  read  "secured"  for  "second." 

•»      "      "    24,  read  "concurrence"  for  "convenience." 
Page  206.  line  9,  read  "is"  for  "was." 
Page  208,  line  3,  before  "circumstantial"  dele  "the." 

"      "      "    7,  read  "circumstance"  fer  "circumstan- 

CCS. 

Page  209,  line  1,  read  "continued"  for  "continues." 
Page  219,  line  6,  read  "raise"  for  "receive." 
Pago  223,  line  21,  read  'interests"  for  "interest." 
Page  224,  line  16,  after  "put"  insert  "the." 
Page  229,  line  33,  read  "assignee"  for  "assigner." 
Page  230,  line  14,  read  "over,'  for  "on." 
Page  238,  line  5,  before  "to"  insert  "about." 
**      '•      "     6,  read  "tessor"  for  "lessee." 
Page  240,  line  32,  before  "witness"  insert  "other." 
Page  243,  line  33,  read  "purpose"  for  "promise." 


SBBATA. 

Page  248,  line  3(»  after  ''nuisance"  insert  ''A.** 
Page  253,  line  IS,  read  "settled"  for  ''raled.'' 

"      •*      "     1 5,  read  "enabled'*  for  "called." 
Page  254,  line  26,  read  "it"  for  "that." 
Page  257,  line  1,  read  "next"  for  "rest." 

"      "      "    3,  read  "on"  for  "an." 
Page  275,  line  27,  read  "every"  instead  of  "the  event  of." 
Page  279,  line  28,  read  "and"  instead  of  "or." 
Page  291,  line  27,  after  "Henry"  insert  "and." 

"      "      "    28,  read  "continue"  for  "continues." 
Page  291,  line  7,  read  "bears"  for  "leave." 

"      *•      "     1 9,  read  "even"  for  ever." 
Page  292,  line  24,  after  "provisions"  insert  "should." 
Page  293.  line  32,  before  "Hardwicke"  insert  "Lord." 
Page  305,  line  34,  read  "and"  before  "the,"  instead  ot  <'or." 
Page  306,  line  1,  before  "persons"  insert  "the." 
Page  310,  line  4,  read  "what"  for  "that." 

"      '•      "     19,  read  "1835"  for  "1836." 
Page  316,  line  3,  before  "feme"  insert  "examination  of." 
Page  317,  line  7,  read  "novelty"  for  "result." 
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JBRBMIAH  BROWN'S  ADM'BS  ««.  JAMES  K.  HATTON. 

The  Clark  of  a  Diatrict  Coart  of  the  United  SUtei  furaiahod  eartain  (raii« 
acripta  of  reeord  to  a  collector  of  the  coatoma,  who  applied  for  them  offieialljr, 
«id»  M  ho  atatod,  by  the  difection  of  ono  of  tht  anditoraof  the  United  SlataaT 
lYMMiry.  JfeM,  that  the  Clark  eosld  not  hold  tha  eoUeator  panoMlly 
reqtOMibla  for  hia  fooi^  hut  moat  look  totho  United  SUtaa*  GoTanuBont 
for  what  waa  doe  to  him. 

The  eonatmction  of  a  written  Inatrument  belonga  to  the  Court  and  not  to  th» 

J«nr. 

lia  Miea  of  Atler.  OMtfaim,  1  Dev.  Jt  BatBq.  366,  aadltaicrM  ?.  hwint 
S  Iffd.  491,  oitad  and  approved. 

Appeal  from  the  Saperior  Court  of  Law  of  Craveii 
County,  at  Spring  Term  1849,  his  Honor  Judge  Battlb 
presiding. 
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Brown   «.  Ilatlon. 


The  plaintiflT's  intestate,  Jeremiah  Brown,  was  Clerk 
of  the  United  States  District  Courtv  for  the  District  of 
Pamlico,  and  the  defendant,  Collector  of  the  customs  at 
Washington.  On  the  4th  of  Novemberi  1845,  the  defen- 
dant addressed  to  the  intestate  a  letter,  of  whieh  tbe  fol- 
lowiag  is  a  copy :  "Sir.  I  have  to  request  that  you  will 
furnish  this  office^  as  early  as  you  can  find  it  practicable 
and  convenient,  a  certified  list  of  all  custom  house  bonds 
irom  Washington,  N.  C,  on  which  judgments  in  favor  of 
the  United  States  are  had  in  the  United  States  District 
Court  for  the  District  of  Pamlico  at  Newbern.  Also,  all 
such  as  may  have  been  in  suit,  if  any  such  there  be,  with 
the  date,  on  which  they  fell  due,  the  names  of  the  makers 
and  sureties,  the  amount,  for  which  said  bonds  were 
originally  made,  the  amount  of  each  payment  and  date 
I  thereof,  and  the  amount  still  due  on  principal,"  &c.    This 

I  letter  is  signed,  ^'James  K.  Hatton,  Collector,^  and  ad- 

dressed, "J..  Brown,  Esq.,  Clerk  of  the  U.  S.  District  Court, 
Newbern,  N.  Carolina,''  On  the  1 1  th  of  November,  1845, 
the  defendant  again  wrote  to  the  intestate  as  follows : 
^Sir.  On  the  4th  ultimo,  I  requested  you  to  furnish  to 
this  office,  a  certified  list  of  all  bonds  or  judgments  be* 
longing  to  this  office,  stating  at  the  same  time,  that  the 
list  furnished  by  you  to  T.  H.  Blount,  Esq.,  late  collector, 
was,  according  to  his  statement,  incomplete,  inasmuch  as 
it  did  not  contain  all  bonds  and  judgments  in  your  office, 
belonging  to  thts,**  &e.  This  letter  then  states,  **my  ob- 
ject was  to  get  a  correct  list,  that  I  might  comply  with  a 
request  made  to  me,  from  the  first  Auditor  of  the  United 
States  Treasury,  for  the  same.  Your  failing  to  comply 
with  that  simple  requesti  has  greatly  disappointed  me, 
and  may  subject  me  to  some  considerable  loss."  It  then 
makes  the  request  for  the  list  in  the  same  terms  as  be* 
fore.  The  third  letter,  written  on  the  20th  of  Novemberi 
1845,  was  addressed  by  the  defendant  to  the  intestate, 
repeating  the  request  for  the  /?>/,  as  stated  in  the  proceed- 
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ing  ones.  These  two  last  are  addressed  as  the  first  and. 
sigoed  as  that  was.  These  letters  were  produced  in  evi- 
dence by  the  plaintiflT,  who  further  proved,  that  the  in^ 
testate^  in  oonseqnence  of  the  request  contained  in  theaiv 
bad  made  out  and  sent  to  the  defendant  copies  of  the  re- 
cords required.  The  plaintifi'^s  declaration^  which  was 
In  assumpsit*  conlained  two  counts,  the  first,  upon  an  ac- 
eoant  for  the  copies  of  the  records  sent,  dec;  the  second, 
for  work  and  labor  done. 

The  defendant  insisted,  that  the  contract  was  made 
with  bim,  as  an  officer  and  agent  of  the  General  Govern- 
meat,  and  he  was  not  personally  answerable. 

The  presiding  Judge  was  of  opinion,  that  from  the  tes- 
timony, produced  by  the  plaintiff,  it  appeared,  the  credit, 
given  by  the  plaintiff,  was  to  the  General  Government, 
and  that  there  was  nothing  to  show  that  the  defendant 
intended  to  become  personally  responsible. 

In  consequence  of  this  opinion,  the  plaintiff  submitted 
to  a  non-suit  and  appealed. 

James  W.  Bryan,  tor  the  plaintiff,  sabmiUed  the  fol- 
lowing argument : 

There  is  error  in  the  ruling  below.  The  Act  of  Con- 
gress of  1790«  Ch.  128,  See.  21,  Laws  of  the  United  Stales 
by  Story,  which  prescribes  the  duties  of  collectors  of 
easterns,  requires  them  to  receive  all  monies  paid  fbt 
duties,  and  to  take  bonds  for  securing  tie  payment  theret^^ 
and  ie  keep  fair  and  true  aeoounts,  and  records  of  all  their 
transactions^  as  officers  of  the  customs,  in  such  manner  atid 
form,  as  may  from  time  to  time  be  directed  by  the  proper 
department,  and  shall,  at  all  times,  submit  their  books, 
papers  and  accounts,  to  the  inspection  of  such  persons  as 
may  be  appointed  for  that  purpose,  and  shali  render  an 
aeeeunt  mice  in  every  three  months  for  settlement,  and 
en  failure  so  to  do,  in  each  and  every  case,  the  delinquent 
officer  shall  forfeit»  and  pay  for  the  use  of  tiie  United 
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Stales,  one  Ibousand  dollars,  to  be  reeoTered  wUh  eoets 
•f  snit*  -  The  colleotor  is  also  required  to  take  an  oath* 
and  enter  into  bonds  for  the  faithful  perrormanoe  of  the 
daties  of  his  offiee.  The  defendant  had  no  aathortty, 
either  express  or  implied,  from  the  General  Goverament, 
to  employ  the  plaintiff  to  furnish  him  with  a  certified  list 
of  all  the  bonds  and  judgments  upon  the  same,  beloagtng 
to  the  defendant's  office,  inasmuch  as  it  was  made  the 
duty  of  the  defendant  by  law,  to  have  and  keep  a  record 
of  the  same,  in  his  own  office  ;  and  it  is  manifest  both 
from  the  Act  of  Congress,  and  the  letters  of  the  defendant 
to  the  plaintiff  requesting  this  service,  that  the  requisition 
made  upon  the  defendant  by  the  first  Auditor  oi  the 
Treasury  of  the  United  States,  was  personal  to  the  de* 
fendant,  and  was  to  be  complied  with  by  him  from  the 
evidence  which  his  own  books  ought,  and  were  requited 
by  law,  to  furnish,  and  that  his  object  in  securing  the 
services  oi  the  plaintiff  was*  to  aid  kim  ptr^onallf^sQ  that* 
to  use  his  own  language,  he  might  ''maice  a  correct  list/!- 
and  thereby  be  better  enabled  personally  to  comply  with 
the  requisition  of  this  Auditor ;  he  well  knowing,  that  a 
failure  on  his  part  to  keep  a  true  record  of  the  same*  or 
to  comply  with  the  requisition  of  the  Auditor,  would  sub- 
ject him,  as  be  states,  to  '*a  considerable  loss,"  of  one 
thousand  dollars,  as  specified  in  the  Act  of  Congress,  for 
such  delinquency.  The  services,  therefore!  rendered  by 
the  intestate,  were  personal  to  the  defendant,  and  tha 
credit  given  by  him,  was  to  the  defendant,  and  not  to  the 
General  (Tovemment. 

The  description  of  office—^collector" — annexed  to  the 
■ame  of  the  defendant,  will  be  treated  as  a  mere  desig- 
nation  of  the  person,  and  not  as  a  qualification  of  hie  per* 
eonal  responsibility.  ThmiHi9  v.  BiBtuip,  2  Strange  R.  96«. 
£•  C.  Cm9^  Temp*,  Hard.  1 ;  and  it  is  by  no  means  true, 
that  the  acts  of  agents  derive  their  validity  from  profeos- 
ingt  on  the  face  of  them,  to  have  been  done  iu  the  exer* 
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eiseoflbeir  agency.  In  the  more  solemn  exorcise  9( 
derivatiTe  powers*  ae  applied  to  the  execution  of  instra^ 
ment8»  known  to  the  common  law,  rules  of  form  have  baoA 
preacfibed«  But  in  the  diversified  exercise  of  the  duties 
of  a  general  agentt  the  liability  of  the  principaUIepeads 
iqpoii  the  facts,  first*  that  the  act  was  done  in  the  exereisei 
and  seeond,  within  tbe  limits  of  the  powers  delegated, 
Ibeae  facts  are  necessarily  enquired  into  by  a  Court  am) 
jury ;  and  this  enquiry  is  not  confined  to  written  iostru- 
monts  aloDCt  but  to  any  act,  with  or  without  writing* 
witbin  the  scope  of  the  power  or  confidence  reposed.  Ji| 
ibe  agent*  Mechanics  Bank  v.  Bi4nh  of  Coluoibia^  d 
Wbeaton's  YL  337.  The  General  Government  did  not 
wish  a  tran(9cript  of  the  record  of  the  judgments  upon  the 
bonds  from  the  Clerk  of  iJie  Duirict  Court  of  the  Unitt^ 
5l0te«,  bat  a  statement  from  tlie  defendant^  as  Collector  of 
Wasbingtom  of  the  bonds  sued  on  or  due  from  iodividualf 
wUhia  bis  collection  district*  as  appeared  on  the  books o^' 
hi»  o£ca»  If  the  books  of  bis  ofiice  were  deficient  in  tb^ 
particular,  it  was  his  personal  duty  to  supply  the  defeot> 
AS  be  was  bound  to  keep  a  true  record  of  them ;  if  be  re* 
quiffad  aid  to  supply  this  defect,  and  obtained  it  from  tb^ 
intestate,  he  became  personally  bound  to  pay  for  it.  The 
person  who  requests  a  copy  of  a  record  must  pay  tb^ 
Clerk  for  it — Caldwell  v.  Jackson^  7th  Cranch  R.  270 — anii 
a  coUeetort  like  other  public  ofBoers,  cannot  bind  tbf 
United  States,  by  any  acts  beyond,  or  contrary  tO|  the  au- 
thority given  him  by  law*  Jolmson  in  Error  y*  Tk^ 
UniUd  States.  5 Masons  C.  C.  R.  4^5. 

In  the  case  oi  Sltefiehi  v.  Watson^  3  CaiucV  llep.  74* 
the  Court  say,  it  is  not  enough  I  hat  the  plaintifl!'  knew  tl«^ 
defendant  to  be  a  public  agent,  and  that  the  frigate,  biiili 
by  the  pUintifi*,  was  to  be  a  public  veasel ;  but  it  should 
appear  that  the  defendant  contracted  in  bis  ofiicial  en* 
pacity,  and  on  account  of  the  United  States,  and  that  the 
plaintiff  gave  credit  tO|  and  intended  to  look  to  the  Gov« 
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ernment  alone  for  compensation.  Tbe  reaeoniog  of  tlie 
Coortin  CuUen  v.  Queensbuty,  1  Brown's  Ch.  R.  101,iiote» 
shews  pretty  strongly  the  injastiee  and  nnitness  of  too 
easily  listening  to  an  objection  like  the  presentt  and  tiifii« 
ing  round  the  party,  from  the  person  with  whom  he  eon- 
traeted,  as  the  defendant  did  tbe  plaintiff*  in  his  answer 
of  the  3 1st  day  of  March,  A.  D«  1846,  to  the  demand  of 
the  plaintiff  for  payment*  to  those  he  may  choose  to  set 
up  as  principals. 

It  is  contended  that  there  was  error  in  not  snbmiCling 
the  qnestion  of  fact,  as  to  whom  the  credit  was  given  ia 
this  case,  as  well  as  the  intention  of  the  parties*  to  the 
jmry,  and  also  as  to  the  legal  constmction  of  the  agree* 
ment  between  the  parties,  as  evinced  by  the  letters  of  the 
defendant,  and  the  inferences  to  be  drawn  therefrom. 
The  leading  ease  of  Hodgson  v.  DejE^er,  1  Craneh  R.  S6S, 
does  not  sustain  the  defendant,  theogh  mainly  relied  upon 
by  him.  In  that  ease,  it  is  stated  and  admitted  by  the 
coansel  on  both  sides,  to  be  a  qnestion  of  imtention ;  and 
Che  OoOTt  recognize  that  position  as  correct,  and  they  ge 
into  an  ^camtnation  of  the  cincamstances  to  ascertain 
the  intention^  and  observe  that  the  whole  agreement  maBt* 
fests,  very  clearly,  a  contract  made  entirely  on  puklic  «ro- 
count^  without  a  view  by  either  party  to  the  responsibili' 
ty  of  Dexter ;  and  this  will  be  found  to  be  the  principle 
through  all  the  cases  in  tbe  English  Courts  on  this  snb- 
jeet.  The  cases  in  our  own  State,  seem  to  rest  for  au- 
thority, upon  that  of  Hodgson  v.  Dexter.  In  Hits  v.  Chod' 
jnofi,  I  Dev.  &l  Bat  Eq.  Rep.  864,  the  promise  or  agree- 
ment purported  to  be  an  order  of  the  embodied  magistracy 
of  Gates  County,  acting  in  their  official  or  pablio  capacity, 
offering  a  reward  of  sixteen  hundred  dollars  for  the  ap- 
prehension of  certain  runaway  slaves,  and  a  command  to 
that  County,  and  its  fiscal  officers,  with  no  consideration  or 
benefit  moving  personally  to  themselves.  In  that  case 
there  could  be  no  pretence  that  the  defendants  were  o^^ 
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intended  to  be  personally  bound,  and  it  is  obvious  thai 
they  acted,  or  assomed  to  act  for  the  public  In  Dameron 
▼•  Inmnp  8  Ire.  R.  421,  the  action  was  debt,  upon  a  coTe« 
nant  or  agreement  entered  into  by  the  defendants,  as 
Cammisswners  for  and  on  behalf  of  the  County  of  Meek* 
lenburgt  agreeing  to  pay  the  plaintiff  a  specific  sum  to 
build  a  Coturt  Home  for  the  County  of  Mecldenburg^ 
There  could  be  no  difficulty  in  ascertaining  the  inUnOan 
of  the  parties  to  this  agreement,  and  the  Court  explicitly 
declare,  that  where  it  appears  from  the  contract,  that  it 
was  made  hy  public  commiuioners  in  behalf  of  the  public^ 
whether  they  were  commissioners  for  the  County  or  for 
the  State,  such  commissioners  are  not  personally  bound 
for  their  contract 

In  cases  of  public  agents,  the  Government,  or  other 
public  authority,  is  not  bound,  unless  it  manifestly  ap- 
pears^ that  the  agent  is  acting  within  the  scope  of  his  au^ 
thority,  or  he  is  held  out  as  having  authority  to  dct  the 
act,  or  is  employed,  in  his  capacity  as  a  public  agent,  to 
make  the  declaration  or  representation  of  the  Govern* 
meat*  Indeed  this  rule  seems  indispensable,  in  order  to 
guard  the  public  against  losses  and  injuries  arising  from 
the  fraud,  or  mistake,  or  rashness,  and  Indiscretion  of 
their  agents.  Story  on  Agency^  380.  Lee  v.  MunrOt  7th 
Cranoh  R.  366. 

No  counsel  for  the  defendant. 

NjiSH,  J.  There  can  be  no  doubt,  that  a  public  agent* 
acting  in  behalf  of  the  public,  may  render  himself  per* 
senally  liable.  The  inquiry  here  is,  whether  the  defen« 
dant  has  so  done. 

The  Act  of  Congress,  passed  in  1791.  ch.  126,  pointing 
out  the  duties  of  collectors  of  the  customs,  is  of  no  further 
use  in  this  investigation,  than  as  it  may  serve  to  explain 
the  anxiety,  expressed  by  the  defendant,  that  he  might 
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be  ennbled,  through  the  aid  of  the  intestate,  to  compl3^ 
wUh  the  request  from  the  Treasur)'  Department.  It  ap- 
p<*ars  that  Mr.  T,  H.  Blount  had  preceded  the  defendant 
in  the  office  of  collector  of  the  port  of  Washington,  and 
in  the  list,  furnished  hfm  by  the  intestate,  were  several 
omissions  of  bonds  and  judgments.  This  list  was  em* 
bodied  in  his  report,  we  presume,  to  the  office.  With  a 
view  to  supply  this  deficiency  and  to  ascertain  if  there 
were  any  further  omissions,  the  requisition  was  made 
upon  the  defendant  by  the  Department.  The  plaintiff's 
intestate,  Mr.  Brown,  is  distinctly  apprised  of  these  facts^ 
and  is  informed,  that  nothing  is  needed  but  a  list  of  the 
bonds  and  judgments,  &c.,  not  forthe  purpose  of  enabling 
the  defendant  to  comply  with  his  duty  to  the  public,  for 
the  Act  of  1791  required  him  only  to  make  a  due  return 
of  the  bonds  in  his  office,  and  the  case  shows,  that  th* 
bonds  in  suit  in  the  District  Court  never  had  been  in  his 
office  since  his  appointment,  but  had  been  put  in  suit  by 
iiis  predecessor.  The  information  sought  to  be  obtained 
by  the  defendant  was  of  no  personal  interest  to  him,  any 
further,  than,  as  a  faithful  public  seri^ant,  he  was  bound 
to  aid  the  Department  in  ascertaining  what  was  due 
from  its  debtors.  In  all  his  letters,  he  informs  Mr.  Brown 
•for  whom  the  information  is  needed  and  why.  The  bonds 
are  described  as  belonging  to  the  office  at  Washington, 
and  the  letters  are  signed  by  the  defendant  as  collector. 
There  is  not  in  any  part  of  the  written  evidence  the 
slightest  proof  that  the  defendant  intended  to  make  him- 
self personally  responsible,  and  that  responsibility  must 
be  explicitly  undertaken.  Hite  v.  Ooodman,  1  Dev.  & 
Bat.  Eq.  365.  Gidbj  v.  Palmerston,  2  Broi  &  Bing  275. 
The  plaintiff  contends,  that  the  records  were  made  out 
by  bim,  not  for  the  Government,  but  for  the  defendant,  to 
enable  him  to  execute  his  official  duty,  and  relies  upon 
the  language,  used  by  the  defendant,  expressive  of  his 
fears,  that  he  would  suffer  in  consequence  of  the  plaintiff's 
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neglect  in  complying  with  his  re^aest  We  do  hot  M 
read  the  letters.  The  defendanti  in  each  of  his  communi* 
cations,  appears  to  guard  against  any  idea^  that  the  work 
was  for  his  benefit.  On  the  contrary^  in  each  applica- 
tion, he  states,  it  is  made  to  enable  him  to  comply  with  a 
request  from  the  Department,  and  that  the  application  ii 
rendered  necessary  by  the  plaintiff's  intestate's  own  neg* 
lect,  as  he  had  been  informed,  in  not  making  oat  a  per* 
feet  list  for  Mr.  Bloant.  As  to  his  fears  of  being  injured 
by  Mr,  Brown^s  delay,  it  might  arise  to  him  in  several 
ways  without  embracing  the  idea,  that  the  list  Was  ne- 
cessary to  him.  We  are  of  opinion,  that  the  work  was 
done  at  the  instance,  and  for  the  use,  of  the  General  6ov« 
ernment,  and  to  it  the  plaintiff  must  look  for  remunera- 
tion, the  defendant  not  having  made  himself  responsible* 
either  by  contract  or  fraad« 

The  plaintiff  further  contends,  that  his  Honor  erred  ia 
not  leaving  the  construction  of  the  letters  to  the  jury,  at 
a  matter  of  fact  to  be  found  by  them^  The  letters  were 
produced  in  evidence  by  the  plaintiff  to  show  the  defen« 
dant's  liability,  as  containing  the  contract,  under  whiolt 
the  services  were  rendered.  The  contract  then  was  in 
writing,  and  the  intention  of  the  parties  is  to  be  ascer<* 
fained  from  it.  This  is  admitted  by  the  defendant's  ar« 
gument;  he  does  not  pretend,  that,  if  lefb  to  the  jury,  they 
eould  have  looked  out  of  the  letters.  If  so,  then  it  was  a 
pure  matter  of  construction  to  be  placed  upon  a  written 
instrument,  containing  in  itself  every^  thing  necessary  to 
its  being  properly  understood.  We  think  his  Honor  com- 
mitted no  error  in  the  instruction  he  gave  the  jury-^t 
was  a  question  of  laWj  and  not  of  fact.  The  case  now 
before  us  is  not  as  strong  as  that  of  Dameron  v.  Irwin  4" 
others,  6  Ire.  491,  and  the  whole  defence  here  is  covered 
by  it. 

Pea  CuRtAv.  Judgmenfaffirmed. 
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^  couBt  for  a  forcibU  eaUy  may  bo  joined  with  a  coont  for  an  amoit  and 

battery. 
The  law  permits  to  eaoh  tenant  in  common  a  peaceable  entry  upon  erery 

portion  of  the  land  held  in  oemMoOf  bat  it  does  not  justify  any  actual  foree 

applied  to  the  penwn  of  his  co-tenant. 

Appeal  from  the  Superior  Court  of  Law  of  Bladen 
Cojmty«at  the  Spring  Term  1849,  his  Honor  Judge  Cald* 
WELL  presiding. 

The  defendant  and  one  Meredith  were  tenants  in  com- 
mon of  the  tract  of  land,  where  the  trespass  was  com« 
mitted.  The  plaintiff  was  in  possession  of  a  part  of  the 
tend*  as  the  tenant  of  Meredith.  While  so  in  possession, 
the.  defendant,  together  with  others,  who  were  aiding  and 
assisting  him,  entered  the  house,  in  which  the  plaintiff 
livedt  And  forcibly  turned  him  out.  In  doing  so,  they 
committed  au  assault  upon  his  person.  The  declaration 
cgntained  two  counts ;  the  first,  for  a  trespass  to  the  plain* 
tiff's  close ;  the  second,  for  the  trespass  to  his  person. 
The  jury  were  instructed,  that  the  plaintiff  was  not  en- 
titled  to  a  verdict  on  the  first  countj  and  that  they  could 
give  no  damages,  except  such  as  arose  to  the  plaintiff, 
becaose  of  the  personal  ii^jury  to  him. 

The  jury  found  a  verdict  for  the  plaintiff  on  the  second 
coant,  and  from  the  judgment  upon  it,  the  defendant  ap- 
p^al^d  to  the  Supreme  Gonrt. 
». 

Strange  and  D.  Rtid,  for  the  plaintiff^ 

W.  U,  Hay\oqod  and  W.  Winslow,  for  the  defendant 

Nash,  J.    It  is  unnecessary  for  us  to  express  an  opinion 
as  to  the  correctness,  of  the  charge  upon  the  first  coniit. 
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The  defeadant,  the  appellanti  does  not  complain  of  it  and 
it  fernis  no  part  of  his  bill  of  exertions. 

We  oannot  well  perceive  where  the  error  ia  law  lies 
in  the  charge  upon  the  second  count.  There  can  be  no 
doubt,  that  the  two  counts  can  be  joined ;  and  there  is  as 
Kitle  doubt,  that  one  tenant  in  common  of  land  may  com- 
mit an  assaolt  and  battery  upon  the  person  of  his  co* 
tenant.  'While  the  law  permits  to  each  tenant  in  com- 
BKm  a  peaceable  entry  upon  every  portion  of  the  land 
held  in  common,  it  does  not  justify  any  actual  force  ap- 
plied to  the  person  of  his  co  tenant.  The  case  states,  that 
the  defendant  did  commit  an  assault  and  battery  upon  the 
person  of  the  plaintiff. 

Fkr  Cusiam.  Judgment  aiHrmed. 


DEN  Olf  DEMISE  OF  JAMES   MEREDITH   t$.  TIMOTHY 

ANDERS. 

A  liiifttfui(i«Titad  mMows:  <^For  tht  lov« ftod  afi0Ction»  which  I  have  Co 
J.  M.,  and  to  enable  him  to  take  care  of  my  two  old  negroes,  B.  and  R. 
who  I  wiah  to  remain  where  I  now  lire  and  rapport  themtelvof ,  I  giv 
and  beqnoath  the  land  whereon  I  now  liTe/'  &c.    Held,  that  7.  M.  took 
a  Talid  legal  eatate  la  the  landi  aoiwithataadiog  the  objection  made,  thatJ* 
M.  waa  to  take  and  bold  the  land  ia  traat  for  the  negro  alaree^    ' 

Appeal  from  the  Superior  Court  of  Law  of  filaden 
County,  at  the  Fall  Term  1848,  his  Honor  Judge  PsAMew 
presiding. 
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The  lessor  of  fhe  plaintiff  olaims  under  the  will  of 
Elizabeth  Locke.  The  testatrix  devised  as  follows :  ^'For 
the  love  and  affection  which  I  have  for  James  Meredith, 
and  to  enable  him  to  take  care  of  my  two  old  negroes, 
Ben  and  Rachel,  who,  I  wish  to  remain  where  I  now  live 
and  support  themselves,  I  give  and  bequeath  the  land 
whereon  I  now  live,  with  all  and  ^singular  the  improve- 
ments, containing  two  hundred  acres,"  &c.  '^Should  the 
said  Meredith  find  it  necessary  for  his  own  convenience 
and  the  good  of  the  neighborhood  to  remove  said  negroes 
to  his  own  house,  I  wish  him  to  do  so.**  The  counsel  for  the 
defendant  moved  the  Court  to  instruct  the  jury,  that  the 
devise  was  not  to  the  lessor  of  the  plaintiff,  but  to  the  two 
old  negroes,  or  in  trust  for  them,  and  was  therefore  in- 
operative and  void*  The  Court  declined  to  give  the  in- 
structions prayed  for,  but  charged,  that  the  land  was  de- 
vised to  the  lessor  of  the  plaintiff,  and  not  to  the  two  ne- 
groes, nor  in  trust  for  them. 

The  jury  returned  a  verdict  for  the  plaintiff,  and,  judg- 
ment being  rendered,  the  defendant  appealed  to  this 
Court« 

D.  Reidf  for  the  plaintiff. 

Strange^  W.  H*  Haywood  and  Warren  WinsloWf  for  the 
defendant, 

•  Nash,  J.  The  only  question  presented  to  this  Court  is, 
as  to  the  devise  of  the  two  hundred  acres.  The  construc- 
tion put  upon  it  by  the  presiding  Judge  in  the  Court  below 
Was  correct.  The  land  is,  by  the  will  of  Elizabeth  Locke, 
given  to  the  lessor  of  the  plaintiff,  and  the  cause  assigned, 
tO"wif,  her  love  and  affection  for  him,  and  to  enable 
him  to  take  care  of  the  old  negroes.  But  it  is  insisted  by 
the  defendant,  that,  if  this  be  so,  it  is  a  devise  to  him  in 
tnist  for  the  two  old  negroes,  and  it  is  consequently  void 
and  inoperative.    Be  this  as  it  miiy,  the  question  cannot 
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arise  in  this  case*  We  are  now  in  a  Court  of  law,  and 
the  legal  title  most  prevail.  By  the  will»  that  title  is  in 
the  lessor  of  the  plaintiC 

We  see  no  error  in  the  opinion  of  the  Coart  below,  and 
the  jadgnient  most  be  affirmed. 

l'£R  CuBiAN.  Judgment  affirmed.' 


WILLIAM  A.  HARDISON  vt.  SAMUEL  C.  BENJAMIN. 

AUhwgh  the  bond  of  a  ponoo,  arrested  upon  a  ea,  ««.  within  twenty  deye 
or  the  terra  of  a  Court,  should  be  conditioned  for  bti  appearance  at  the  next 
■ueeeediog  term,  yet  the  debtor  may  waive  this  privilege^  and  give  a  bonS 
for  hie  appearance  at  the  first  term,  and  this  bond  shall  be  Talid. 

Appeal  from  the  Superior  Court  of  Law  of  Martin 
County,  at  the  Spring  Term  1849,  his  Honor  Judge  S£t- 
TLB  presiding. 

A  ca.  $a  issued  against  the  defendant,  Benjamin,  by  a 
justice  of  the  peace,  on  the  1st  day  of  December,  1648. 
At  January  Term  of  the  County  Court  of  Martin,  the 
constable  returned  the  ca.  sa.y  and  a  bond  in  the  usual 
form  for  the  appearance  of  the  said  Benjamin,  to  take  the 
benefit  of  the  insolvent  law.  The  bond  was  dated,  1st 
of  December  1848,  and  recites  that  ''Benjamin  being  then 
arrested/'  dec.  Benjamin,  being  called,  failed  to  appear, 
and  a  motion  was  made  for  judgment  on  the  bond  ;  judg- 
ment was  entered  accordingly,  and  the  defendant  ap* 
pealed  to  the  Superior  Court.  The  defendant's  counsel 
resisted  the  judgment  in  that  Court,  and  proved  that  the 
bond,  although  dated  on  the  1st  of  December  1848,  was  not 
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executed  until  the  Monday  of  January  Ooort,  ]84f,  a»d 
was  dated  back*  The  plaintiff  proved,  that  the  defendant 
had  been  arrested  thirteen  days  before  the  Court,  and  by 
an  arrangement  with  the  officer,  entered  into  at  the  de- 
fendant's request,  he  was  allowed  to  go  at  large,  the  offi- 
cer  taking  bis  promise,  that  he  would  execute  the  bond 
on  the  Monday  of  January  Court,  which  he  did  accord- 
ingly. His  Honor  gave  judgment  for  the  plaintiff;  and 
the  defendant  appealed. 

BiggSf  for  the  plaintiff. 

No  counsel  lor  the  defendant. 

Peaksox,  J.  As  the  arrest  in  this  case  was  made  with« 
in  twenty  days  of  the  January  Term,  the  bond  ought  "to 
have  been  conditioned''  for  the  debtor's  appearance  at 
April  Term.  This  provision  is  made  for  the  benefit  of 
the  debtor,  to  enable  him  to  prepare  his  schedule  and  to 
give  notice  to  all  of  bis  creditors.  We  can  see  no  rea- 
son lyhy  this,  like  other  benefits  given  by  law^  may  not 
be  waived,  if  the  party  see  fit  to  do  so.  In  this  case,  it 
yraa  agreed,  that,  if  permitted  to  go  at  large  until  Court, 
he  would  then  execute  "the  bond ;"  by  which,  we  under- 
stand, the  bond  in  question,  dated  as  of  December  1st, 
1848,  and  reciting,  that  he  was  then  arrested.  This  being 
voluntarily  done,  the  party  must  abide  by  it.  If  the  offi- 
cer, upon  arresting  the  debtor  thirteen  days  before  Jan« 
uary  Court,  had  refused  to  take  a  bond  for  his  appearance 
^t  April  Term,  and  insisted  upon  holding  the  debtor  in 
custody,  unless  he  would  execute  a  bond,  dated  1st  of 
December,  and  for  his  appearance  at  January  Term,  the 
bond,  so  executed,  would  have  been  void,  as  obtained  by 
duress.  But  in  this  case,  the  bond  was  given,  after  the 
debtor  was  out  of  custody,  in  pursuance  of  an  arrange- 
ment, entered  into  at  his  instance. 

Bail  bonds  arc  required  to  be  taken  in  a  particular 
form»  by  the  statute  of  23 II.  6,  ch.  0  ;  and  the  statute  do- 
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darot  thayt  all  bonds  not  taken  in  that  form  ^atl  be  void. 
There  is  no  provision  of  the  kind  in  reference  to  a  ca.  #a* 
bond  taken  by  a  eonttable.  The  debtor  is  left  to  his 
remedy,  by  motion  at  the  appearance  Term*  to  9et  aside 
the  bondt  if  taken  contrary  to  law,  by  dotess  or  other* 
\rise,  and  has  his  action  against  the  officer ;  bat  the  Court 
onght  not  to  set  aside  a  bond,  voluntarily  given*  in  por- 
suance  of  an  express  arrangement,  made  for  his  ease  and 
favor. 

Feb  Cur r am.  Jadgment  affirmed. 


JAMES  HILL  u.  HENRY  JACKSON. 

Th«  pMMg*  of  the  Mvwal  Acts  of  Aapemby,  onlftrgiajr  Um  lifiM»  wMiin 
wbieb  granU  shftU  bo  rogisUrod«  oiakao  thoiii  good  and  avaiiablo  by  rela- 
tion back,  from  the  time  when  tbey  are  dated,  aa  much  so  at  if  they  had 
been  regittered  within  two  yean. 

Tbeeueof  fl^0tf2e«  t.  Aieelf,  3  Hawka  16,  cited  and  affpreved. 

Appeal  from  the  Superior  Court  of  Law  of  Randolph 
County,  at  the  Spring  Term  1840,  his  Honor  Judge  Drk 
presiding. 

This  is  an  aetion  of  trespass  quare  clausum  /regit. 
The  plaintiff  claimed  to  hold  the  land  in  question  under 
a  grant,  issued  in  1843,  to  Jesse  Walker  and  Marsh  Dor^ 
asit  The  defendant  claimed  to  hold  under  a  grant  issued 
in  1788  to  Absalom  Tatum  and  William  Moore,  which 
also  covered  the  land  in  dispute  ;  and,  to  sustain  bis  alle« 
gation,  offered  in  evidence  the  copy  of  a  grant  issued  by 
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the  SeoretAry  of  State  to  Tatam  and  Moorei  whioh  was 
registered  by  the  Register  or  Randolph  Connty  doring  the 
trial.  This  evidenoe  was  objected  to  by  the  plaintiff's 
coansel*  becaose  the  copy  offered  did  not  appear  to  be  foil 
and  complete  ;  and,  if  completCt  it  had  not  been  regis- 
tered wilhin  the  time  prescribed  by  law  ;  and,  if  valid 
after  registration,  it  coald  not  by  relation  extend  back,  so 
as  to  defeat  the  plaintiff's  title  under  Walker  and  Dor* 
sett*  The  Court  admitted  the  evidence,  and  instructed 
the  jury,  that  the  copy,  read  in  evidence,  from  the  ofBce 
of  the  Secretary  of  State,  did  relate  back  so  as  to  defeat 
any  title  in  Walker  and  Dorsett,  derived  under  their 
grant. 

The  defendant  further  introduced  evidence,  showing 
that  be  entered  upon  the  land  under  a  lease  from  the  de* 
visees  of  William  Moore  and  the  heirs  of  the  other  de* 
ceased  devisees.  The  plaintiff  entered  into  a  vacant 
house  upon  the  lands  in  question,  but  no  evidence  was 
offered,  tending  to  show,  that  he  entered  as  the  tenant  of 
Walker  and  Dorsett,  or,  in  any  manner,  claimed  under 
their  authority ;  and  the  Court  so  instructed  the  jury. 

The  presiding  Judge  instructed  the  jury,  that,  inasmuch 
as  no  connection  was  shown  between  the  plaintiff  and 
Walker  and  Dorsett,  the  former  would  not  in  law  be  in 
possession  of  all  the  lauds  contained  in  the  Walker  and 
Dorsett  grant,  but  only  of  the  house  and  land  in  his  en« 
closures ;  and,  if  they  believed,  that  no  trespass  was 
committed  on  these,  the  defendant  was  not  guilty.  A 
verdict  was  rendered  for  the  defendant 

Rule  for  a  new  trial — first,  because  the  Judge  erred  in 
receiving  as  evidence  the  copy  of  the  grant  from  the 
Secretary's  office. 

Seeondl}' — Becaose  of  error  in  instructing  the  jury,  that 
the  registry  of  the  copy  of  the  grant  from  the  Secretary's 
office  related  back,  so  as  to  defeat  any  title  derived  by 
Walker  and  Dorsett  under  their  grant. 
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Thirdly— Becftoso  of  error  io  insiraotiiic  the  jary,  that 
there  was  no  eyideace  that  the  plaintiff  entered  under 
Wallcer  and  Doraett,  inasmuch  as  it  had  been  provedi 
that  an  angry  altercation  took  place  between  the  defeat 
dant  and  Marsh  Dorsett,  at  which  the  plaintiff  was  not 
present,  in  which  Dorsett  was  complaining  of  the  ilefei»> 
dant's  conduct  and  threatened  him  with  a  suit. 

Rule  discharged— judgment  for  the  defendant,  and 
appeal. 

/•  71  Moreheadt  for  the  plaintiff. 
No  counsel  for  the  defendant 

Nash,  J.  The  first  objection  is,  that  the  copy  of  the 
grant  to  Tatum  and  Moore,  which  was  offered  in  OYi* 
dence  by  the  defendant,  was  incomplete,  and  had  not 
been  registered  in  the  County  of  Randolph,  within  the 
time  prescribed  by  law.  The  first  branch  of  the  objectiea 
is  not  true  in  point  of  fact — ^the  copy  is  complete.  As  to 
the  second  branch,  the  facts  were,  that  the  cq>y  was  not 
registered  until  the  sitting  of  the  Court  The  grant  is 
dated  in  1 783,  and  ought  by  the  terms  <^  the  act  of  1 788  to 
have  been  registered  within  twelve  months  from  its  date. 
But  the  Legislature  has  uniformly,  with  one  omissioB^ 
passed  laws  at  every  session  to  enlarge  the  time.  The 
omission  alluded  to,  was  at  the  session  of  1810,  bat  it 
was  supplied  at  the  session  of  1821,  and  care  has  beea 
taken,  that  there  should  be  no  such  failure  since.  Tho. 
copy  of  the  grant,  offered  in  evidence,  was  registered  Itt 
Randolph  County,  in  the  month  of  March,  1849 ;  and  at 
the  preceding  session  of  the  Legislature,  held  in  1848^ 
the  usual  act  for  prolonging  the  time  for  registering 
grants  was  passed  ;  so  that,  in  truth,  the  grant  was  reg« 
istered  in  Randolph  County  within  the  time  prescribed 
by  law ;  and,  when  so  registered,  thr  act  of  1888,  eh* 
42,  sec  94,  makes  it  evidencot 
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The  second  objection  cannot  avail  the  plaintiff.  The 
passage  of  the  acts,  to  which  reference  has  been  made^ 
prolonging  the  time,  within  which  grants  shall  be  regis- 
tered  in  the  County,  has  practically  the  effect  of  render- 
ing  nugatory  that  clause  in  them  ;  and  must  continue  to 
have  that  effect,  as  long  as  the  Legislature  shall  continue 
to  pass  them.  I  mean  that  it  renders  nugatory  the  effect, 
Ihirt  the  neglect  to  register  the  granr»  within  a  limited 
time*  might  have.  The  grant  then  may  be  registered  at 
lany  lime,  if,  at  that  time,  there  be  any  law  authorising 
the  acty  which  is  not  denied  in  this  case%  If  the  regis* 
tration  of  the  grant  was  legal,  then  it  must  have  the 
effect  of  relating  back ;  this  is  a  necessary  consequencet 
and  daily  recognized  in  our  practice.  Scales  v.  Fewel,  3 
Hawks.  16.  There  is  scarcely  one  grant  in  a  hundred. 
Which  is  registered  within  two  years  from  its  date.  Nor 
is  it  even  thought  necessary  to  examine  into  the  date  of 
its  registration*  It  can  make' no  difference,  that  the  grant 
in  this  case  was  not  registered  before  the  action  was 
ktrottght.  If  the  intention  of  the  registry  acts  is  to  give 
Botiee  to  the  citizens  of  the  County,  what  lands  are  va« 
oant,  and  if  it  be  desilrable,  that  such  notice  should  be 
given,  the  policy  of  the  continuing  acts  may  be  well  ques- 
tioiled,  bat  our  duty  is  to  execute  the  law  as  we  find  it. 
•  The  third  objection  is  not  sustained.  There  was  no 
evidence,  that  the  plaintiff  entered  as  the  tenant  of  WaU 
ker  and  Dorsett,  or,  in  any  manner,  claimed  under  their 
authority.  The  altercation  between  the  defendant  and 
Doraett  was  entirely  irrelevant. 

We  see  no  error  in  the  opinion  of  his  Honor  on  the 
points  brought  here. 

Per  Curum.  Judgment  affirmed. 
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CHARLES  G.  UAUGHTON&AL.t^  WILLIAM  a  BAYLEY^AU 

Where  two  peraouf ,  each  oot  of  lita  own  ttoek»  deliTorod  i^oods  to  m  third 
peiton  to  be  peddled*  end  leek  s  bond  peytthle  te  themeelTee  jointly  for  tbn 
ftiithfnl  Moooaiing  tbeiefir  ;  HM,  thai  they  eeold  reeeirar  upon  m  boadnn . 
taken,  notwithiianding  encb  had  a  aeparate  indiTkiaal  intereat. 

Appeal  from  the  Superior  Court  of  Law  of  Bertie 
County,  at  the  Spring  Term  1 849»  his  Honor  JQdg;e  Manly 
presiding. 

This  was  debt  upon  a  bond,  executed  by  the  defendants^ 
for  the  sum  of  five  hundred  dollars,  and  payable  to  the 
plaintiffs,  dated  30th  of  November,  1847,  with  a  condition^ 
that  ''William  H.  Bayley,  having  this  day  received  of 
Charles  G.  Haughton  and  Joseph  G.  Godfrey  a  stock  of 
goods,  to  peddle  with  ;  now,  if  the  said  Bailey  shall  well 
'  and  truly  pay  unto  Charles  G.  Haughton  and  Joseph  G*. 
Godfrey  the  just  and  full  amount  of  the  stock  of  goods  on, 
the  1st  day  of  April  nexti  then  the  above  obligation  to  be 
void,'*  &C. 

The  breach  was  a  failure  to  pay  for  the  goods.  Pleas* 
condition  performed  and  no  breach.  The  plaintifis  of- 
fered to  prove,  that  each  of  them  owned  a  store  in  the 
County  of  Bertie,  the  one  about  six  miles  from  the  other : 
That  each,  from  his  individual  efiects,  in  which  the  other 
was  admitted  to  be  in  no  way  interested,  furnished  to  the 
defendant  Bayley  a  parcel  of  goods,  on  the  day  the  bond 
w^as  executed,  for  which  the  said  Bayley  was  to  account* 
and  pay  them  respectively ;  and  that  Bayley  had  eom* 
menced  peddling,  and  disposed  of  the  goods,  and  failed  to 
account  and  pay  over* 

His  Honor  Meemed  the  evidence  inadmissible.'*  The 
plaintiffs  submitted  to  a  non*suit,  and  appealed. 
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Biggs,  for  the  plaintiflfs. 

No  counsel  for  the  defendants* 

PEABsoHt  3*  We  think  the  view  taken  of  the  ease,  in 
the  Court  below,  was  wrong.  As  the  goods  were  the 
individual  effects  of  the  plaintiffs,  and  were  delivered  by 
each  in  separate  parcels,  the  regular  way  was  for  each 
to  take  a  bond  payable  to  himself,  and,  if  no  bond  had 
been  taken,  they  would  have  been  compelled  to  bring 
separate  actions ;  but  the  parties  saw  fit  to  cover  the 
whole  transaction  by  one  bond,  and  there  can  be  no  good 
reason  why  an  action  may  not  be  maintained  upon  it. 
The  object  of  the  evidence  was  to  show  what  goods  Bay- 
ley  had  received  of  the  plaintiffs  on  that  day,  and  for 
which  it  was  intended  the  bond  should  be  a  security. 

If  the  plaintiffs  had  been  partners  and  had  jointly  de- 
livered a  parcel  of  goods  to  Bayley,  the  bond  would  most 
fitly  have  applied  to  them,  to  the  exclusion  of  individual 
goods  separately  delivered  by  each.  But  there  was  no 
copartnership,  and  the  question  is,  whether  the  bond  be 
wholly  inoperative,  as  having  no  subject  to  apply  to  ;  or 
whether  it  be  applicable  to  goods  separately  delivered 
by  the  plaintiffs  to  Bayley  on  that  day.  Clearly  it  was 
the  intention  of  the  parties,  that  the  bond  should  apply  to 
these  goods,  as  there  are  no  others  to  fit  the  description 
more  nearly,  and  these  goods  fall  under  the  general 
words  of  '^a  stock  of  goods  to  peddle  with,  received  by 
Bayley  of  Charles  G.  Haughton  and  Joseph  G.  Godfrey, 
on  the  day  the  bond  was  given." 

The  non-suit  must  be  set  aside  and  a  venire  de  novo 
issued. 

Vol  CuatAM.  Judgment  accordingly. 
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WILLIAM  A.  DARDEN,  EX*OR  ice.  v$.  JOHN  JOYN£R. 

Wiiere  on  a.diforee  a  nunsa  el  thoro,  the  wife  is  aliowvd,  iu  part  of  alinooya 
the  rant  of  eei tain  lands,  out  of  which  she  makes  an  annaal  saving,  tha 
hosband  has  no  right  to  the  amooot  aeeumnlated  oat  of  such  saving. 

Appeal  from  the  Superior  Coart  of  Law  of  Greene 
Coanty,  at  the  Fall  Term  1848,  his  Honor  Judge  Settle 
presiding. 

This  was  an  action  of  assumpsit  The  questions  were 
presented  to  the  Court  upon  the  following  case  agreed. 

Elizabeth  Rogers,  the  wife  of  Stephen  Rogers,  the 
plaintiff's  testator,  in  1887  was  divorced  from  bed  and 
board,  and  allowed,  as  alimony,  one  third  of  the  annaal 
rent  of  a  tract  of  land  and  the  service  of  three  negroes. 
Her  part  of  the  rent  amounted  to  960  per  annum,  which 
she  regularly  received.  In  1838,  she  sold  the  negroes  to- 
one  Vines  for  01000,  and  gave  him  a  bill  of  sale  with 
warranty  of  title.  In  1841,  Elizabeth  Rogers  made  a 
paper  writing  in  the  nature  of  a  last  will  and  testament, 
which  was,  after  her  death,  admitted  to  probate  in  1845. 
By  it,  she  disposed  of  such  money,  notes,  and  effects,  as 
she  had  at  her  death,  making  the  children  of  the  defen* 
dant,  with  whom  she  had  boarded  since  her  divorce, 
without  chargCf  her  legatees.  The  defendant  took  Out 
letters  of  administration  with  the  will  annexed,  and  pos- 
sessed himself  of  her  estate,  amounting  to  82046  21  cts. 
The  items  consisted  of  the  91000,  and  interest,  received 
of  Vines  for  the  sale  of  the  negroes ;  several  notes,  which 
were  her  savings  oat  of  the  amount  of  the  rent  of  the 
land,  annually  received  ;  a  few  articles,  acquired  by  her 
own  industry,  sach  as  bed  quilts,  &c. 

After  the  death  of  Elizabeth  RogerSf  Stephen  Rogeri 
instituted  an  action  against  Vines,  the  vendee  of  the  oe* 
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groes,  and  recovered  and  received  from  him  their  valae* 
See  Rogers  v.  Fnifj,  6  Ire.  293.  Rogers  died  in  1847, 
having  appointed  the  plaintiff  his  executor.  The  defen- 
dant, without  sait,  paid  to  Vines  the  01000  and  interest, 
which  he  had  paid  Mrs.  Rogers  Tor  the  negroes  and  for 
which  he  held  her  warranty,  after  the  recovery  by  Stephen 
Rogers.  Plaintiff  demanded  of  defendant  the  entire  sum 
of  82046  21  cts.     Defendant  refused  to  pay  any  part. 

It  is  agreed,  that  if  the  plaintiff  be  entitled  to  recover 
of  the  defendant  the  amount  received  by  Mrs.  Rogers  for 
the  negroes  with  interest,  and  the  amount,  saved  by  her 
cot  of  the  rent,  the  plaintiff  should  have  judgment  ibr 
•2004  62*  If  the  plaintiff  be  entitled  to  recover  the  price 
of  the  negroes  with  interest,  but  not  the  savings  out  of 
the  rent,  then  judgment  is  to  be  entered  for  f  1562  37.  If 
the  plaintiff  be  entitled  to  recover  the  savings  out  of  the 
r^nt,  but  not  the  price  of  the  negroes,  then  judgment  is  to 
be  entered  for  $442  03,  unless  the  defendant  be  entitled 
to  commissions,  which  deduction  would  leave  a  balance 
of  $832  53,  for  which  judgment  is  to  be  entered.  If  the 
plaintiff  be  entitled  to  neither  sum,  then  judgment  to  bo 
entered  for  the  defendant. 

His  Honor  directed  judgment  to  be  entered  for  the 
plaintiff  for  the  sum  of  8332  53,  from  which  judgment 
both  the  plaintiff  and  defendant  appealed. 

/.  H.  Bryan  and  J.  W.  Bryant  lor  the  plaintiff, 
Rodman^  for  the  defendant. 

Peakson,  J.  We  think  the  plaintiff  was  not  entitled  to 
recover,  either  the  price  of  the  negroes,  or  the  savings  of 
his  testator's  wife,  out  of  the  annual  rent,  received  by 
ber,  and  that  judgment  should  have  been  entered  for  the 
defendant. 

As  to  the  price  of  the  negroes,  the  plaintiff  was  not 
entitled  to  recover.    Rogers  had  received  of  Vines  the 
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▼alae  of  the  negroes,  thereby  repudiating  the  sale  made 
by  his  wife,  and  in  no  point  of  view,  ooald  the  money, 
paid  by  Vines  to  Mrs.  Rogers,  be  considered  the  money 
of  her  husband.  After  the  divorce,  the  wife  had  a  right 
**to  sue'  and  be  sued,  claim  redress  for,  and  be  made  liable 
upon,  contracts,  as  though  she  were  a  feme  soleJ*  By  the 
sale  of  the  negroes,  although  the  sale  was  wrongful,  the 
money  became  hers,  and  she  was  liable  upon  the  war* 
ranty. 

The  view  presented  by  the  plaintiff's  counsel,  is  not 
tenable  ;  for,  admit  ''the  contract  of  sale  to  have  been  a 
perfect  nullity,"  the  money,  handed  to  Mrs.  Rogers,  was 
not  the  money  of  Rogers,  but  was  the  money  of  Vines, 
received  for  the  use  of  Vines. 

As  to  the  savings  out  of  the  rent,  we  think  the  plaintiff 
was  not  entitled  to  recover.  After  the  divorce,  the  wife 
had  "capacity  to  acquire  and  dispose  of  such  property,  as 
she  might  procure  by  her  own  industry,  or  as  might  ac* 
crue  by  descent,  devise,  &c.,  or  in  any  otiier  manner/* 

It  might  be  urged  with  much  force,  that  "these  savings*' 
fall  under  the  words  "property  acquired  by  her  own  in- 
dustry ;"  for,  if  a  wife  pays  her  board  by  working,  an4 
thereby  is  enabled  to  save  a  part  of  the  sum  annually  aU 
lowed  for  her  maintenance,  it  is  the  same  thing,  as  if  &he 
had  paid  her  board  out  of  the  sum  allowed  and  received 
wages  for  her  work.  But  the  right  of  the  wife  to  her 
savings  is  unquestionable,  upon  the  ground  that  the  de* 
cree  of  alimony  vests  the  title  in  her.  If  there  is  no  re* 
conciliation,  she  has  an  absolute  right  to  the  sum  allowed 
and  received  annually  for  her  maintenance ;  in  which 
respect,  it  differs  from  specific  property  assigned  to  her 
separate  use.  If  the  allowance  be  too  much,  the  Court 
has  power  at  any  time  to  reduce  it — if  too  little,  to  in- 
crease it ;  and  thus  it  is  at  all  times  subject  to  the  con* 
trol  of  the  Court,  and  it  tends  to  make  the  wife  indus* 
trious  and  economical,  to  allow  her  to  have  the  savings. 
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It  is  not  necessary  to  decide*  whether  the  wife  had  ca« 
paeity  to  make  a  will  under  the  word  ''dispose.^  If  she 
had  eapacity,  she  has  exercised  it.  If  the  word  ''dispose*' 
is  confined  to  sales  or  gifts,  in  her  life  time,  so  that  she 
died  without  making  a  disposition,  the  Act  provides,  that 
her  estate  ''shall  be  transmissiblcf  in  the  same  manner, 
as  though  she  were  umnarriedJ*  This  excludes  the  hus* 
ban/if  and  take  it  either  way,  he  has  no  right. 

The  judgment  below  must  be  reversed  and  a  judgment 
be  entered  for  the  defendant. 

PiR  CuBiAM.  Judgment  accordingly. 


THE  STATE  M.  GRIFFIN  STEWART. 

It »  10  th«  diaerelion  of  the  Attorney  General,  on  the  trial  of  &  capital  eaee, 

to  introduce  on  bebalf  of  the  State,  only  such  witnevM  m  he  nay  think 

proper. 
If,  on  the  trial  of  a  slave  for  a  capital  ofience,  the  counsel  for  the  priioner 

doei  not  ask  the  Court  to  give  to  a  mulatto  witness,  introduced  on  the  part 

of  the  State,  the  charge  required  by  the  Act  of  AMembly,  Rev.  Stat  Ch. 

11 1»  Sec.  51,  advantage  cannot  afterwards  be  taken  of  the  omission  of  the 

Judge  to  make  such  charge. 
Whether  such  a  charge  was  or  was  not  given,  cannot  appear  npon  the  record^ 

unless  placed  there  by  the  exceptions  of  one  or  the  other  party. 
The  ease  of  the  8taU  v.  Msrlm,  2  Ire.  130,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Nash  Coun- 
ty, at  the  Spring  Term  1849,  his  Honor  Judge  Ssttui 
preeidti^* 

The  prtiotter  was  indicted  for  murder,  in  killing  Penny 
Aoderson. 
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The  State  proved,  that  the  prisoner  and  Penny  Ander* 
son  had  lived  together  for  several  years,  as  man  and  wife, 
although  not  married:  That  in  October  1848,  Penny 
Anderson  was,  on  Monday  night,  at  home  with  the  pri* 
soner-  Daring  the  night,  blows  were  heard  and  ranch 
lamentation,  as  of  a  person  suffering  under  a  violent  beat* 
ing  and  begging  for  mercy.  The  eut-ery  was  in  the  di« 
rection  of  the  prisoner's  house,  and  the  cries  were  in  the 
voice  of  a  female.  The  next  morning  Penny  Anderson 
was  missing ;  and  the  prisoner,  being  aeked  where  she 
was,  said  :  ^'She  had  gone  to  one  Hale^"  who  lived 
about  ten  miles  off.  Upon  search,  it  was  found  she  had 
not  been  at  Hale's,  nor  could  she  be  found  any  where. 
In  about  six  weeks  afterwards,  herbody  was  found,  par* 
tially  buried  in  an  out-of*the-way  place,  some  five  hun- 
dred yards  from  the  house  of  the  prisoner.  The  body,  al- 
though putrid,  exhibited  many  marks  of  violence,  par* 
ticularly  about  the  throat,  as  if  she  had  been  choked  to 
death.  The  body  was  identified  by  a  ring  on  a  finger,  by 
several  articles  of  clothing,  by  a  broken  finger,  and  by 
other  modes  of  identification.  The  State  proved  many 
other  circumstances,  tending  strongly  to  show,  that  the 
prisoner  had  murdered  her. 

The  prisoner  was  of  a  black  complexion.  He  had  lived 
in  the  neighborhood  about  ten  years,  and  during  all  that 
time  he  passed  for,  and  was  treated  as,  a  free  negro ;  and 
the  case  states,  that  he  was  treated  as  a  free  negro  da« 
ring  the  whole  trial,  and  spoken  of  as  such  by  the  connseh 
The  jury  found  the  prisoner  guilty  of  murder. 

It  was  in  evidence,  that  no  person  was  at  the  house  of 
the  prisoner  on  the  night  of  the  alleged  murder,  except 
the  prisoner,  the  deceased,  and  a  little  boy,  the  grandeon 
of  the  deceased,  between  seven  and  eight  years  of  age. 
Several  of  the  State's  witnesses  were  mulattoes.  In  tbo 
opening  address  to  the  jury,  the  counsel  for  the  prisoner 
strongly  urged,  that,  as  the  State  had  not  examined  the 
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boy*  wbo  was  the  only  person  present,  every  presmiiptlon 
should  be  made  against  the  prosecution,  because  a  witnesa 
was  kept  back,  whom  it  was  the  duty  of  the  State  to  have 
called  and  examined.  The  Attorney  General  was  per« 
mitted  by  the  Court  to  interrupt  the  counsel  and  say : 
*Hhe  boy  was  in  Court,  he  had  examined  him,  and  did  not 
call  him  as  a  witness*  because  be  was  satisfied  he  was 
too  ignorant  to  be  competent,  but  the  prisoner's  coansel 
was  at  liberty  to  offer  him  to  the  Court,  that  his  capacity 
might  be  judged  of>  and  to  call  him  as  a  witness  on  the 
part  of  the  prisoner/*  The  prisoner's  counsel  declined 
the  proposition,  and  moved  the  Court  to  instruct  the  juryt 
that  they  should  not  convict  upon  circumstantial  evi- 
dence;  as  there  was  a  person  present  at  the  alleged  mnr-^ 
der,  who  was  a  competent  witness,  so  far  as  it  judicially 
appeared,  and  could  give  direct  testimony.  The  Court 
refused  to  give  the  instruction. 

The  prisoner^!  counsel  moved  for  a  new  trial,  because 
the  Court  refused  to  give  the  instruction  prayed  for,  and 
because  the  Court  permitted  the  Attorney  General  to 
make  the  interruption. 


Attorney  Generate  for  the  State* 
No  counsel  for  the  defendant. 

Pearson,  J.  There  was  no  error  in  refusing  the  in* 
stniction.  The  counsel  for  the  prisoner  fell  into  an  error 
in  supposingt  that  circumstantial  evidenoe  was  secondary 
evidence.  In  the  State  v.  Martin^  2  Ire.  ISO,  it  is  held, 
^U>  be  in  the  discreticm  of  the  prosecuting  officer,  what 
witnesses  he  will  examine."  '*If  other  witnesses  can 
shed  more  light  on  the  controversy,  it  is  competent  fi>r 
the  prisoner  to  call  them."  We  think,  it  was  entirely 
proper  for  the  Court  to  allow  the  Attorney  General  to 
make  the  interruption,  and  it  was  proper  for  that  officer, 
•eeing  the  prisoner's  coansel  had  &llen  into  an  error,  to 
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tet  him  right,  and  give  him  ao  opportQiii^  to.  anil  thf 
witness,  if  competent. 

Another  groand,  open  which  a  new  trial  was  asked » 
was,  that  the  prisoner,  heii^^  Uackf  was  prima  facie  a 
slaTe,  and,  if  a  slave,  the  Coort  had  coaunitted  ecror,  ia 
not  admonishing  the  mnlatto  witnesses,  as  repaired  by 
law.  This  point  was  not  made  until  after  the  trial-^it 
was  then  too  late.  If  the  prisoner  wished  to  be  tried  as 
a  slave,  the  qaestioa  should  have  been  started  ^in  time."* 
There  was  evidence  to  rebut  the  presumption,  and  he  was 
treated  as  a  free  negro  during  the  whole  trial.  It  would 
be  trifling  with  the  administration  of  justice,  to  allow  a 
prisoner  to  pass  himself  off  as  a  free  negro,  and  take  his 
chancel^  for  a  verdiot ;  and  then  turn  around  and  i^ist 
that  he  was  a  slave.  Again,  the  Act  of  Assembly  waa 
intended  for  the  benefit  of  the  party,  against  whom  mu^ 
lattoes  are  called  as  witnesses,  on  the  trial  of  slaves ;. 
consequently,  the  benefit  may  be  waived,  and  the  proper 
oourse  is,  to  object  to  the  competency  of  witnesses,  be- 
fore  they  give  testimony,  if  they  had  not  been  admonished. 

Bat  again,  it  does  not  appear  from  the  record,  that  the 
mulatto  witness  were  not  admonished*  The  record  ueed 
not  show  affirmatively  all  the  incidents  of  the  triaL  The 
trial  is  presumed  to  have  been  conducted  regularly  and 
according  to  law,  unless  the  party  excepts,  and  has  the 
act  of  omission  or  commission,  complained  of,  spread  upon 
the  record. 

Another  ground  was  taken  in  this  Court,  that,  if  the 
prisoner  was  a  slave,  notice  should  have  been  issued  to 
his  owner.  The  same  reply  is  applicable  to  this  objeo* 
tion ;  and  further,  it  not  appearing  who  the  owner  was^ 
the  Act  provides,  that  the  Court  may  appoint  counse} 
and  proceed  with  the  trial,  as  if  the  owner  had  been 
notified. 

« 

There  is  no  error  in  the  record,  and  we  presnufie  this 
is  one  of  the  c^ses,  where  an  unfortunate  prisoner,  avail* 
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log:  faimseir  of  the  Act  of  Assembly  allowing  appeals, 
without  security  for  costs,  appeals  without  hope, 

Tn  CuBiAM.    Ordered  to  be  certified  that  there  is  no 
err<Mr  in  the  reeord. 


—    ^ 


HVLDAH  SNOW  «f.  WILLIAM  J  WlTCHER  AND  WIFE. 

Ia  an  action  of  slaDder,  when  the  charge  is  made  directlyt  tba  plea  of  justi- 
fication ihonid  aver  the  truth  of  the  charge,  as  laid  in  the  declaration  ; 
but  when  the  charge  is  made  by  insinoatioo  and  eircumlocntjon,  so  m  li» 
vender  it  neoenaiy  to  ose  intredactory  matter  tor  shew  Um  oMaaiiig  of  Iks 
words,  the  plea  should  aver  the  truth  of  tk$  ekargt^  which  tha  dactaimtian 
alleges  was  meant  to  be  made. 

In  an  action  of  slander,  by  a  single  woman,  under  the  Act  of  1808,  Rev.  Stat. 
Ch.  110,  where  the  words  charged  were  ^that  she  had  lost  a  •Kttle  one,** 
uZ.*8.  is  a  credit  to  her,'*  the  said  2L  S.  being  notorioMiy  aa  fateoBtiaeat 
person*  and,  *Sbe  better  be  listening  to  the  report  about  haiaelf  losisf  « 
little  one ;"  Held^  that  it  was  sufficient  for  the  defendant  ie  plead  and 
prove  that  the  plaintiff  was  an  incontinent  woman. 

Appeal  from  the  Superior  Court  of  Law  of  Surry 
County,  at  the  Fall  Term  1848,  his  Honor  Judge  Moorjs 
presiding. 

This  is  an  action  on  the  case,  under  the  Act  of  180S, 
for  a  charge  of  incontinence.  The  first  count  alleges, 
that  the  defendant  Judith,  who  is  the  wife  of  the  other 
defendant,  made  the  charge  by  using  the  words:  **she 
had  lost  a  little  one."  The  second  count  by  using  the 
words ;  ''Ziiphy  Sims  is  a  credit  to  her,"  Zilphy  Sims  be- 
ing a  womani  whose  general  character  was  that  of  a 
ba8e»  lewd  and  incontinent  person.    The  third  count,  by 
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wring  the  wordfl :  ''She  better  be  listening  to  the  report 
abont  herself  losing  a  young  one." 

The  defendants  pleaded  justificationt  and,  on  the  trials 
introdoced  a  witness,  who  swore  that  he  had,  on  several 
occasions,  had  criminal  intercoarse  with  the  plaintiff. 
The  Court  charged,  that  the  plea  of  justification  should 
aver  the  truth  of  the  charge,  as  laid  in  the  declaration, 
and  that  this  evidence,  if  believed,  did  not  establish  the 
plea% 

There  was  a  verdict  for  the  plaintiff  and  the  defendants 
appealed 

No  counsel  for  the  plaintifif. 
Boydent  for  the  defendants. 

Pearson,  J.  Assuming  that  the  declaration  contains  a 
colloquium  and  introductory  matter,  sufficient  to  warrant 
the  innendoes,  we  think,  the  Judge  erred  in  holding,  that 
the  evidence,  if  believed,  did  not  make  out  a  justification. 
When  the  charge  is  made  directly,  the  plea  should  aver 
the  truth  of  the  charge,  as  laid  in  the  declaration ;  but^ 
when  the  charge  is  made  by  insinuation  and  circumlocu- 
tion, so  as  to  make  it  necessary  to  use  introductory  mat* 
ter  to  give  point  to  and  show  the  meaning  of  the  words, 
the  plea  should  aver  the  truth  of  the  charge^  which  the 
declaration  alleges  was  meant  to  be  made*  If  the  words 
are  ''Brittain  is  as  deep  in  the  mud,  as  Welch  is  in  the 
mire,''  and  the  declaration,  with  proper  introductory  mat- 
%tT^  alleges,  that  these  words  were  meant  to  make  a 
charge  of  passing  counterfeit  money,  the  plea  should 
avert  that  the  plaintiff*  was  guiity^of  passing  counterfeit 
money.  In  this  case,  the  declaration  alleges,  that  the 
words  used  were  meant  to  make  a  charge  of  inconti- 
nence, and  the  plea  should  aver,  that  the  plaintifi*  was 
incontinent,  which  averment  would  be  fully  proved,  by 
the  evidence  of  the  defendants'  witness,  if  believed..  Uis 
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testimony,  if  true,  showed  that  the  plaintiff  was  not  one 
of  those  ''innocent,''  chaste  women,  whose  *'ansolIied 
parity''  the  recital  declares  it  was  the  intention  of  the 
Aet  to  protect 

Bdt  it  is  insisted,  that  the  words :  ''she  had  loet  a  little 
one,"  not  merely  charge,  that  the  plaintiff  was  ineoiv 
tinent,  but  that  she  had  brought  forth  a  bastard  child* 
and  that  the  plea  should  aver  this  fact,  and  the  evidence 
show  it  to  be  true. 

Conception  and  delivery  are  the  mere  effects  of  nature 
— there  is  no  harm  in  them  **per  seP  ^^he  guilt  lies  ia 
the  criminal  intercourse,  which  is  made  neither  greater 
nor  less  by  the  collateral  circumstances  of  conoeption 
and  delivery,  although  these  oircumstanoes  may  be  oon- 
sidered  unfortunate,  as  leading  to  detection  and  exposure. 
Criminal  intercourse  is  the  gist  of  the  charge,  and  is  all 
that  the  plea  need  aver,  or  the  evidence  establish. 

The  learned  Judge  erred  in  holding,  that  conceptioo 
and  delivery,  which  are  in  themselves  innocent,  conetita* 
led  a  part  of  the  substance  of  the  charge^  and  ought  to 
have  been  averred  and  proved. 

In  the  second  count,  the  charge  is,  that  the  plaintiff 
was  a  ''base,  lewd  and  incontinent  woman."  The  words 
'^base  and  lewd"  are  not  actionable,  for  "lewd"  means 
''lustful,  libidinous  ;"  but  does  not  import  criminal  indul« 
gence ;  so  that  "incontinent"  is  the  actionable  word " 
which,  by  the  evidence,  was  established. 

In  the  third  count,  the  charge  is,  "she  better  be  listen* 
ing  to  the  report  about  herself  losing  a  young  one."  The 
defendants  are  not  called  upon  to  prove,  that  there  was 
such  a  report,  nor  would  it  avail  them  as  a  justification, 
if  they  did.  They  must  aver  and  prove  the  matter,  al- 
leged to  have  been  reported,  to  be  true,  to-wit :  that  iha 
plaintiff  was  incontinent  and  unchaste. 

The  gravamen  of  the  action  is  a  false  and  malicious 
charge  of  incontinence  and  a  want  of  chastity. 
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It  is  unnecessary  to  allude  to  the  other  points  made. 
The  judgment  must  be  reversed  and  a  venire  de  novo 
be  issued. 

Pee  Curiam.  Judgment  accordingly. 


9EN  ON  THE  DEMISE  OF  ADDERTON  9l  AL.  vt.  MATTHIA9 

MELCHOR. 

fa  mn  ftcti«n  of  ejrctment,  where  the  declaratton  contaiaed  several  eoante, 
Bome  of  whieh  were  on  the  demiaee  of  penoae»  who  had  died  before  th« 
aetios  waf  broof  ht ;  HMp  Uiat  Uie  C«iMi  below  did  ri^ht  ia  etderioc  theeo 
comiU  to  bo  ttrickeii  firom  the  deolaratkHi. 

Appeal  from  the  Superior  Court  of  Law  of  Stanly 
County,  at  the  Spring  Term  1849,  his  Honor  Judge  CALa« 
WBLL  presiding. 

The  declaration  in  this  action  of  ejectment  had  many 
counts.  Among  others,  there  were  counts  on  the  several 
demises  of  John  and  Thomas  Carson,  and  William  Moore, 
laid  in  the  year  1798.  At  the  return  term.  Spring  of 
1848,  the  defendant,  upon  affidavit,  that  the  said  John, 
Thomas,  and  William,  were  dead,  and  had  died  as  far 
back  as  the  year  1810,  obtained  a  rule  to  show  cause, 
why  the  counts,  upon  their  demises,  should  not  be  struck 
out  of  the  declaration.  The  plaintiff  alleged,  that  the 
other  lessors  claimed  under  the  said  John,  Thomas,  and 
William.  Upon  argument,  the  rule  was  made  absolutOi 
and  the  plaintiff  appealed. 
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Strange^  for  the  plaintiSk 
No  counsel  for  the  defendant. 

Pearson,  J.  There  was  no  error  in  making  the  rule 
absolnte*  Indeed,  the  counsel  for  the  real  parties  admits, 
that  the  idea  of  laying  a  demise  in  the  name  of  one,  who 
had  died  many  years  before  the  institution  of  the  suit, 
was  an  "experiment.'^  The  experiment  ought  not  to  have 
succeeded.  It  was  obviously  an  attempt  to  pervert  a 
fiction  of  law  from  its  true  purpose  and  intent.  The 
proper  time  for  making  the  motion  was  at  the  appear- 
ance term,  but  the  Court  should,  at  any  time,  (at  least 
before  verdict,)  have  allowed  the  application,  and  should 
have  permitted  the  plea  and  consent  rule  to  be  with* 
drawn,  if  necessary,  to  enable  the  defendant  to  make  the 
motion. 

The  action  of  ejectment  is  admirably  adapted  to  try 
questions  of  title  to  land,  and  the  fiction  of  ''lease,  entr}', 
and  ouster"  is  a  beautiful  illustration  of  the  fact,  that  a 
fiction  of  law  ^works  wrong  to  no  one,''  and  is  never  in- 
troduced into  legal  proceedings,  except  for  the  purpose 
of  avoiding  useless  delay  and  expense,  and  fortheriog  the 
ends  of  justice.  It  is  true  ^John  Doe  and  Richard  Roe'* 
are  very  much  abused  by  persons,  who  are  not  well  ao» 
quainted  with  them,  but  they  are  deservedly  favorites 
with  those,  who  have  cultivated  their  acquaintance.  No 
one,  who  comprehends  the  full  scope  and  object  of  die 
fiction,  can  fail  to  be  struck  with  it,  as  an  enduring 
monument  of  the  wisdom  and  clear  sightedness  of  the 
fathers  of  our  law. 

After  it  became  common  for  freeholders,  instead  of 
bringing  real  actions,  to  enter  upon  the  land  and  make 
leases  for  years,  so  that  the  lessees  might  bring  eject* 
ment,  it  occurred  to  the  Courts,  that  the  fact  of  making 
the  *'entry  and  lease"  was  unnecessary,  and  was  attended 
with  useless  expense  and  dela)\    How  was  this  to  be 
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ATDided  f  If  the  lease  and  entry  were  sapposedt  and  the 
aetioQ  was  brongbt  against  the  tenant  in  possession,  he 
bad  a  right  to  enter  his  plea«  and  eonld  not  be  oalled  on 
to  make  any  admissions.  The  expedient  adopted  wai^  to 
bring  the  action  against  the  casual  ejector ;  let  him  give 
notiee  to  the  tenant  in  possession ;  who,  when  be  applied 
to  be  made  defendant,  might  be  required  to  admit  '^iease, 
entry,  and  ooster,''  as  a  condition  of  his  being  allowed  l9 
defend.  He  had  no  right  to  complain-^ha  vrhB  not  re^ 
quired  to  admit  any  thing,  that  would  prejudice  his  rights 
Imtf  simply,  to  admit  those  things  to  have  been  done* 
which  the  lessor  might  easily  have  done,  by  increasing  the 
tronbte  and  expense.  But  to  require  him  to  admit  it 
thing,  which  could  not  have  been  done,  at  the  institutiott 
of  the  action — ^for  instance  that  a  lease  had  been  made  by 
a  dead  man — ^would  be  unreasonable.  The  propesittoQ 
Would  have  shocked  Chief  Justice  Rolle,  who»  nearly  two 
centuries  ago,  had  the  honor  of  inventing  the  action  of 
^eelment  in  its  present  form.  Black»lone*»  Cmn.  8  «e{« 
190,207. 

Besides  being  unreasonable,  as  requiring  the  admissiM 
of  an  impossibility,  it  would  be  a  palpaUe  violation  of  si 
fundamental  principle  of  the  action  of  ejectment.  ^The 
lesser  must  not  only  have  title,  at  the  date  of  the  demise^ 
but  must  have  title  and  a  right  of  entry  at  the  commence* 
Bie»fr  of  the  suit.''  At  the  death  of  die  proposed  lessorsi 
the  title  passed  out  of  then  to  their  heirs  or  some  one 
else.  When  this  action  was  institttted>  die  dead  lessori 
had  neither  title  nor  right  of  entry. 

The  dedsion  of  the  Court  below  must  be  affirmed* 

RoppiN,  C.  J.  Besides  the  reasons  given  by  my  broAef 
PsABsoN  for  affirming  the  judgment,  there  are  others^ 
which  render  it  plain,  that  the  counts  in  question  onghi 
not  to  be  soffered  to  remain  in  the  declaraUon. 
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Tb«re  is  qo  ioataooe»  in  which  a  cooot  on  the  demiM 
of  a  person,  who  was  dead  at  the  timo  of  bringing  8nil» 
has  been  sustained ;  and  it  is  contrary  to  reason,  that  it 
sbonld  be« 

If  there  were  a  verdict  for  the  plaintiff  on  those  counts, 
who  could  be  put  into  possession  under  it  7  Very  clear* 
ly,  the  lessors  of  the  plaintiff  in  the  other  counta  coald 
not ;  fori  the  titles  of  the  several  lessors  in  the  different 
eounts  are  distinct  and  independent,  and  hence  the  ne- 
cessity of  laying  the  various  demises  in  different  counts- 
It  ifl  trust  iodeedi  if  a  lessor  of  the  plaintiff  die  pending 
the  action,  that  does  not  affect  the'  proceeding,  but  the 
ease  goes  on  to  trial  on  the  demise  to  the  plaintiff,  which 
the  lessor,  since  dead,  was  capable  of  making  as  it  is  laid, 
and  when  the  suit  was  brought.  In  such  a  case,  there* 
lore,  there  can  be  no  difficulty  in  permitting  the  lessor'a 
heirs  or  devisees,  on  a  title  thus  accruing  pendente  lite,  to 
proceed  in  the  name  of  the  plaintiff  of  record  to  execa* 
tion*  But  that  can  never  authorise  a  person  to  bring  a 
suit  on  the  supposed  demise  of  a  person,  who  was  dead 
at  the  time,  instead  of  doing  so  on  his  own.  If  the  per* 
son,  actually  instituting  the  action,  have  a  conneetion 
with  the  dead  person,  he  must  have  derived  his  title  or 
plaim  from  him  before  the  suit  was  brought ;  and  tbere^ 
fore  there  is  no  occasion  for  using  the  dead  man*8  name, 
instead  of  his  own,  or  in  addition  to  it.  If,  on  the  othet 
hand,  he  cannot  deduce  title  from  the  dead  persoo.  upon 
what  possible  ground  can  he  assume  to  use  his  name  to 
disturb  the  party  in  possession,  who  has  the  right  to  con- 
tinue in  possession  against  all  but  the  real  owner  ?  It  is 
obvious,  indeed,  if  the  other  lessors  of  the  plaintiff  could 
veeever  and  take  possession  under  the  imaginary  demises 
of  the  dead  persons,  that  the  present  defendant  would 
then  have  just  the  same  right  to  bring  suit  immediately 
against  those  other  parties,  on  the  demises  of  the  samt 
dead  persons,  and,  thus,  in  turn  evict  them.    The  ab* 
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SBvAly  of  80cb  a  seesaw  shows  the  ImpossibiKty  of  aU 
lowing  saeh  an  abuse  of  the  legal  fiotions  in  ejectment/ 
as  was  here  attempted. 

Feb  CuiuAifr       Ordered  to  be  certified 


DEN  ON  DEMISE  OF  THOMAS  ETHERIDGB  &  AL.  vt.  SOLQU 

HON  ASHBEE. 

Wliert  •  dMd  of  a  marridd  wonni  had  on  k  ooly  tho  foUowiof  ontiiii  aa  to 
it!  probaU :  ^'SUie  of  Nortk  Caioliaa,  Canitack  Coontyy  Fobraary  Tons 
1832.  Penonally  appeared  Lydia  Cook,  wife  of  John  Cook»  and  in  open 
Court  acknowledged  that  she  aasigned  the  within  deed  of  her  own  free  will 
withont  any  eonitraint  whatever.   Let  it  be  regiatered.   (Signed,)  W.  P. 

'Bamaid.'* 

* 

"State  o»  Noimi  CaxolihA|  ) 
Corritnck  SetMone*  Febmary  Term  1833.  ) 
'Thif  deed  from  John  Cook  and  Lvdia  to  Samuel  Fertbee,  was  ezhibitej 
and  piovod  in  open  Convt,  by  John  L.  Soarr*  •abeeiibing  witne».  At  the 
fame  time  Lydia  Cook,  the/niM  copfrfyperBonally  appeared  in  open  ComI| 
and  being  privately  examined  by  W.  D.  Barnard,  one  of  the  Conrt  appointed 
fbr  that  parpose*  who  raportod,  that  the  said  Lydia  Cook  aoknowlodged  the 
execution  of  said  deed  of  her  own  acQordtnd  without  any  conetraint  what* 
•TWi  dto.    On  motion  ordered  to  be  regietered. 

(Signed.)  a  HALL.  C.  C.  C." 

And  then  wni  alao  the  following  antry  on  the  mimito  dockot  of  tho  aama 
term :  <<A deed  from  John  D.  Cook  and  wife  Lydia  to  Wm.  C.  Etbeiidfi 
was  proven  as  to  John  Cook  and  wife  by  the  oath  of  John  Scarraa  witnofv 
thereto,  and  her  private  examination  taken  in  open  Conrt  Ordered  regis* 
lend.'* 

/feldf  that  these  ontitosafibided  no  ovidenaa  that  tho  wife  had  been  privily 
txamined,  as  required  by  law* 

Appeal  from  the  Superior  Court  of  Law  of  Carrltock 
County,  at  the  Spring  Term  1849»  his  Honor  Judge  Mamlt 
presiding. 
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KllMrMge  v.  iUlilnt. 

Both  fMurttes  claim  uiidor  Lydia  €o#ki  tha  wife  of  Johii 
Coek.  It  is  admitted*  (bat  if  a  dtad  froa  Coek  and  vifa 
to  William  C.  Etheridge  is  valid  to  paw  the  titla  of  Lydia 
Cooky  then  the  plaintiff  is  not  entitled  to  recover.  If  the 
deed  be  not  valid,  then  the.plaintiffis  entitled  to  recover. 

The  deed  is  in  the  usnal  form»  signed  and  sealed  by 
both  Cook  and  Lydia  Cook,  attested  by  John  L.  Scorr. 
Upon  the  back  of  the  deed,  are  the  following  endorse- 
ments: 

*^State  of  North  Carouv a,    ) 
Cnrrituck  County,  February  Term  1832.      ) 

'Personally  appeared  Lydia  Cook,  wife  of  John  Cook' 

and  in  open  Court  acknowledged,  that  she  assigned  the 

within  deed  of  her  own  free  will,  without  any  constraint 

whatever*    Let  it  be  registered. 

W.  D.  BARNARD,  Ij.  ?:*} 

*^State  of  North  CARoxjKAf   } 
Currituck  County,  February  Term  1832.      ) 

**Tbis  deed  from  John  Cook  and  Lydia  Cook  to  Samuel 
Ferebee^  was  exhibited  and  proved  in  open  Conrt,  by  the 
oath  of  John  L.  Scurr,  subscribing  witness.  At  the  same 
time,  Lydia  Cook,  the  feme  covert,  personally  appeared 
in  open  Court,  and  being  privately  examined  by  W.  D. 
Barnard,  one  of  the  Court,  appointed  for  that  purpose, 
who  reported,  that  the  said  Lydia  acknowledged  the  exe- 
cution of  the  said  deed  of  her  own  aocord,  and  without 
any  constraint  whatever,  &c.  On  motion  ordered  to  bo 
registered. 

^S.  HALL,  C,  C.  C* 

''Registered,  May  15th,  1832. 

••THOS.  S.  LAND,  P.  R.** 

On  the  docket  of  the  Court  of  Pleas  and  Quarter  Ses- 
sions for  Currituck  February  Term  1832,  was  the  follow- 


JUNE  TERM,  1840.  MS 


H*^ 


JUMMWf#  Wt  AMWCOi 


iBg  entry :  '^A  deed  from  John  D,  Oooki  and  wife  Lydia, 
to  WiUiam  C.  Etberidge,  was  proven,  as  to  Jobn  D.  Cook 
and  wife,  by  the  oath  of  Jobn  L.  Sonrr,  a  witneM  thetv 
to,  and  the  private  examination  taken  in  open  Court  and 
ordered  to  be  registered/' 

A  verdiot  was  returned  for  the  plaintiflT,  subject  to  be 
eet  aside  and  a  non-suit  entered,  should  the  Court  be  of 
aplnion,  liiat  the  deed  was  valid  to  pass  the  title  of  Lydia 
Cook.  The  Court,  being  of  that  opinion,  directed  the 
verdict  to  be  set  aside,  and  a  non-suit  entered.  The  plain- 
tiff  appealed. 

Heathj  for  the  plaintiff. 
Jwdam,  for  the  defendant. 

Pearsoh,  J.  His  Honor  was  of  opinion,  that  the  deed 
was  valid  to  pass  the  title  of  Mrs.  Cook.  With  every  dis. 
position  to  give  effect  to  the  deeds  o( femes  covert^  we 
cannot  concur  in  that  opinion.  The  privy  examination 
was  not  taken  as  the  law  requires. 

Suppose  W.  D.  Barnard  was  a  member  of  the  County 
Court,  appointed  to  take  the  privy  examination  of  Mrs* 
Cook,  his  certificate  is  not,  that  she  was  privily  examined 
by  him,  but  that  ''in  open  Court  she  acknowledged,**  &c. 

So,  the  certificate  of  the  Clerk  is  inconsistent  and  re* 
pugnant,  as  endorsed  on  the  deed.  It  says :  ''this  deed 
from  John  D.  Cook  and  wife  Lydia  to  Samuel  Ferebee, 
was  exhibited,"  &c.  This  is  inconsistent,  for  the  deed, 
upon  which  the  endorsement  is  made,  is  a  deed  from  John 
Cook  and  Lydia  Cook,  his  wife,  to  William  C.  Etheridge. 
The  description  is  wrong,  or  else  the  endorsement  is  made 
on  the  wrong  deed. 

Again,  it  says :  ''Lydia  Cook,  being  privately  examined 
by  W.  D.  Barnard,  one  of  the  Court,  appointed  for  that 
purpose,  who  reported,  that  she  acknowledged  the  execu* 
tion  of  the  said  deed,"  &c.    It  is  not  stated,  that  Barnard 
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Imported,  that  upon  her  privy  examination  brfare  kmh**^^^ 
adsDowledgedt''  dec.  Bat  suppose  this  is  to  be  ioferred 
from  the  oertifioftte  of  the  Cleric.  Then  it  is  repagDam ; 
ioff  the  certificate  of  Barnard  is,  thai  she  laade  the  ae* 
knowledgment  **in  open  Court,"* 

Nor,  is  it  aided  by  the  entry  upon  the  dodcet ;  (adait- 
liog  that  the  entry  can  be  called  in  aid,)  for  the  entry  is« 
that  the  deed  was  proven,  and  ^her  private  ezamiaatioii 
taken  in  open  CourU^  It  is  not  stated,  by  whom  the  ezt 
amination  was  taken,  and  for  aught  that  appears,  the 
husband  was  present 

We  are  of  opinion,  that  the  deed  was  not  valid  to  pass 
the  title  of  Lydta  Cook. 

T|»e  judgment  must,  therefore,  be  reversed,  and  a  judg- 
ment be  entered  for  the  plaintiff,  according  to  the  verdict. 

Fjui  Cubiam.  Judgment  accordingly. 


THE  STATE  «•.  EDWIN  ROBBINS. 

Is  as  iddictment  for  Mlliiiir  to  a  ilavQ  in  the  sight  time,  it  if  not  neeetsary  le 
negatire  an  arder  %t  the  owser  or  manager,  Iha  offenca  hariag  been  com* 
iniUed  in  the  night  time. 

In  such  an  indictment,  the  slave  is  sufficiently  identified  by  hie  name  ;  a 
forther  descriptioo,  by  givmg  the  name  of  the  owner,  is  not  necessary. 

The  ease  of  The  Simit  ▼.  MUUr,  7  Ire.  725,  cKed  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Edgecombe 
County,  at  the  Spring  Term  1849,  his  Honor  Judge  Set- 
TLB  presiding. 

The  defendant  was  tried  and  convicted  upon  the  fol. 
lowing  indictment,  te«wit : 
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Slate  V.  Robbins. 

.^STA*ni  OF  NcmTB  CabounA,   )    Saperior  Court  of  LaWf 
Edgecombe  Coaoty.     )  Fall  Teroit  184S. 

1  ''The  jor<Nra  for  the  Statet  upon  their  oath,  present,  that 
Edwin  Robbins,  a  licensed  retailer  of  spirituoas  liquor,  by 
a  measure  less  than  a  quart,  late  of  the  County  aforesaid, 
at  and  in  said  County,  on  the  first  day  of  September  in  the 
year  eighteen  hundred  and  forty-eight,  and  in  the  night 
time  of  said  day,  between  the  hours  of  sunset  thereof  and 
sunrise  of  the  day  next  ensuing,  to  a  slave,  named  Samp- 
son, one  pint  of  spirituous  liquor  unlawfully  did  sell  and 
deliver,  to  the  common  nuisance  of  the  good  citizens  of 
the  State,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of 

the  State. 

(Signed,)  MOORB,  Atta  Genl. 

On  motion  of  the  defendant,  the  judgment  was  arrested^ 
and  the  Attorney  General  appealed. 

* 
Attorney  Creneral^  for  the  State. 

No  counsel  for  the  defendant. 

Pearson,  J.  There  is  no  ground,  upon  which  the  judg- 
ment ought  to  be  arrested.  On  the  contrary,  the  Attor- 
ney General  has  framed  an  indictment,  unencumbered  by 
useless  words;  which,  from  its  brevity  and  clearness^ 
may  well  be  adopted  as  a  precedent. 

The  averment,  that  the  defendant  ^'unlawAiHy  did  sell 
and  deHver"  to  the  slave,  would  not  be  supported  by 
proof  of  a  sale  and  delivery  to  the  slave  as  the  agent  and 
for  and  on  account  of  his  owner ;  nor  is  it  necessary  to 
negative  an  order  of  the  owner  or  manager,  the  offeaeo 
having  been  committed  in  the  night  time.  Stale  v.  Aft/ler, 
7  Ired.  725,  decides  both  points. 

The  slave  is  sufficiently  described  by  his  name.  A 
further  description^  by  giving  the  name  of  the  owneft  is 
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not  neceisary.    The  law  only  requires  ^oertainly  to  a 
certain  intent  in  general"  in  indictments  for  this  offence. 
The  Conrt  below  erred  in  arresting  the  judgment. 
There  must  be  a  judgment  for  the  State. 

Pes  Curiam.        Ordered  to  be  certified  accordingly. 


THE  STATE  TO  THE  USE  OF  WILLIS  F.  REDDICK  «&  GEORGE 

W.  B.  SATTERFIELD. 

An  infant,  being  cntilled  to  a  turn  of  money  arising  fronn  the  sale  of  a  tract 
of  landfflold  under  a  decree  of  a  Court  of  Equity,  and  the  aame  haYtng  been 
received  by  her  guardian,  conveyed  it  by  a  dded  of  tmat  to  her  separate  nse^ 
and  if  she  died  without  leaving  a  ehild|  to  her  intended  hosbaAd.  She 
married  and  died  under  age  and  without  a  child.  HM,  that  in  a  Gout  of 
Law,  at  least,  her  personal  representative  was  entitled  to  recover  the  money 
■0  received  by  the  guardiaik 

Appeal  from  the  Saperior   Court  of  Law  of  Gates 

County,  at  the  Spring  Term  1849,  his  Honor  Judge  Mahlt 

presiding. 
This  was  an  action  of  debt  on  a  guardian  bond.    Sarah 

Ann  Hunter,  the  intestate  of  the  plaintiff,  and  the  ward 

of  the  defendant,  in  1847,  before  her  marriage,  executed 

a  deed,  conveying  all  her  estate,  among  other  things  the 

proceeds  of  the  sale  of  a  tract  of  land,  sold  under  the  de« 

eree  of  the  Court  of  Equity  for  partition,  which  was  in 

the  hands  of  the  defendant,  her  guardian,  to  a  trustee  for 

her  separate  use,  and  if  she  died  without  a  child  living  at 

Mer  death,  then  to  the  use  of  her  contemplated  husband, 

one  WUlis  F.  Riddick. 
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The  intestate  intermarried  with  the  said  Riddick,  and  had 
a  child  born  alive,  but  it  died  before  the  intestate.  At  the 
date  of  the  deed  and  at  the  time  of  her  marriage»  the  in* 
testate  was  about  sixteen  years  of  age.  She  died  at  the 
age  of  eighteen. 

The  breach  assigned  was  a  refusal  to  pay  the  amount 
of  about  01000,  the  sum  received  by  the  defendant,  as 
guardian,  together  with  interest  thereon  from  the  10th  of 
May,  1840;  at  which  time,  the  defendant,  as  guardian, 
had  received  the  said  amount,  being  his  ward's  share  of 
the  land,  sold  under  the  decree  of  the  Court  of  Equity,  for 
partition. 

His  Honor  was  of  opinion,  that  the  plaintiff  could  only 
recover  the  interest  upon  the  sum  received  by  the  defen- 
dant, as  guardian  ;  and  a  verdict  and  judgment  were  en" 
tered  for  the  plaintiff  for  the  penalty  of  the  bond,  to  be 
discharged  by  the  payment  of  the  sum  of  $549,  which 
was  the  interest  upon  the  sum  received  by  tho  defendant. 

Heathf  for  the  plaintiff. 
'   No  counsel  for  the  defendant. 

Pearson,  J.  We  think  his  Honor  was  mistaken  in  the 
view,  which  he  took  of  the  case.  Admit  that  the  deed  of 
the  intestate  was  void  by  reason  of  her  infancy,  his  Honor 
seems  to  have  been  under  the  impression,  that  the  fund 
was  to  be  treated  as  land,  and  that  the  plaintiff,  as  per- 
sonal representative,  could  only  recover  the  profits  or  in- 
terest up  to  the  time  of  the  death  of  the  intestate,  which, 
we  presume,  he  considered  was  for  the  benefit  of  the  has* 
band,  but  that  the  principal  belonged  to  the  heirs  at  law. 

Without  deciding  how  the  rights  of  the  parties  may  be 
considered  in  a  Court  of  Equity,  we  are  of  opinion,  that 
in  a  Court  of  Lawt  the  defendant,  having  received  money 
belonging  to  his  ward,  was,  after  her  death,  bound  to  pay 
it  over  to  her  personal  representative ;  and  that  his  re- 

45 
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fusal  to  do  80  was  a  clear  breach  of  the  boad  to  the 
amount  of  principal  and  interest. 

The  judgment  most  be  set  aside  and  a  venire  de 
issued. 

PsR  CvBiAK.  Judgment  accordingly. 


THE  STATE  v«.  JOSEPH  BOCUE  &  AI^ 

Where  eeveral  penons  are  indicted  for  a  treepaMi  it  ia  not  a  matter  p§  r^flut 
for  any  of  the  defendanta  to  ineiet,  on  the  trtal|  that  the  jary  should  Im  re- 
quired to  paM  upon  the  gailt  or  innocence  of  any  of  the  othera,  before  they 
paai  upon  the  whole*  This  is  a  matter  of  discretion  in  the  preaidinf  Jndfa 
— a  discretion  rarely,  if  ever,  used,  except  in  casea,  where  tlieie  ia  na  ovi* 
«bnee  against  a  part  of  the  defendants*  or  where  the  Court  ia  satiifiedi  thai 
persona  ere  made  defendants^  to  prevent  their  being  examined  in  the  cata. 

From  the  exercise  of  a  discretionary  power  in  the  Court,  no  appeal  liea. 

Appeal  from  the  Superior  Court  of  Law  of  Perquimans 
County,  at  the  Spring  Term  1849|  his  Honor  Judge  Manly 
presiding. 

The  defendants  were  indicted  for  a  forcible  trespass  in 
entering  the  yard  of  the  prosecutor,  and  there  shooting 
his  dog.  The  prosecutor  and  his  family,  and  a  man  by 
the  name  of  Crothers,  were  present,  and  the  latter  was  a 
witness  for  the  State  and  examined  before  the  jury.  It 
was  proved,  that  the  three  first  named  defendants  came 
up  first,  and  together  entered  the  yard,  and  the  three  last 
came  up  together,  soon  after  the  entry  was  made,  and 
stood  while  the  dog  was  killed— -one  of  them  being  the 
son  of  the  first  named  defendant.    Upon  the  closing  of  its 
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ease  by  the  State,  the  defendants'  ooonsel  moved  the 
Coart  to  direct  the  jary  to  pass  upon  the  eases  of  the  last 
named  defendants,  in  order  that  the  others  might  have  the 
benefit  of  their  testimony. 

This  was  refused  by  the  Court,  and  the  case,  being  sub- 
mitted to  the  jury  as  to  all  the  defendants,  they  returned 
a  verdict  of  guilty,  as  to  the  two  first,  and  not  guilty,  as 
to  the  others.    Judgment  and  appeal. 

ft 

AUomey  General^  for  the  State* 
No  counsel  for  the  defendants. 

Nash,  J.  The  error  complained  of,  was  in  the  refusal 
of  the  presiding  Judge,  to  direct  the  jury  to  pass  upon  the 
case  as  required.  The  separation  of  the  casesj  after  the 
jury  was  charged,  was  not  a  matter  of  right,  as  claimed 
by  the  defendants,  but  entirely  one  of  discretion  in  the 
Judge — a  discretion  rarely,  if  ever,  used,  except  in  cases 
where  there  is  no  evidence  against  a  part  of  the  defen- 
dants, or  where  the  Court  is  satisfied,  that  persons  are 
made  defendants  to  prevent  their  being  examined  in  the 
case.  An  instance  of  this  is,  where  the  prosecutor  in- 
cludes in  the  prosecution  unnecessarily  all  the  persons, 
who  were  present,  thereby  cutting  ofi*  from  the  accused 
ever>  chance  of  bringing  the  truth  of  the  transaction  fully 
before  the  Court  and  jury.  But  even  in  that  case,  the 
Court  will  move  with  great  caution  in  allowing  the  favor, 
and  only  for  the  purposes  of  justice*  A  prosecutor  is  not 
compelled  to  leave  out  any  person  ho  may  honestly  be- 
lieve to  be  a  party  in  a  joint  trespass,  in  order  that  he  may 
be  used  by  the  other  defendants ;  and,  on  the  other  hand, 
if  he  give  no  evidence  against  any  particular  person,  so 
included,  the  Court  may,  in  its  discretion^  direct  the  jury 
to  'pass  upon  his  case ;  but  even  then,  it  is  a  matter  of 
eound  discretion.  TidtTs  Pr.  861 ,  Peahfs  Evi  5th  edition ^ 
148,  and  Ut  Phil.  Ev.  6th  edition^  66.    It  has  been  re* 
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Iieatedly  raled  by  this  Coiirt»  that  with  jqdgnieats.  of  tbo 
Superior  Court,  resting  on  discretion,  we  caoQOt  int^fera 
Bat,  ia  this  case,  we  think  there  was  not  oply  some  evir 
dence  agaiust  the  defendants,  ia  whose  favor  thus  iQQtioa 
was  made,  but  strong  evidence. 

r«R  Curiam.  Judgment  a&mcd* 


DEN  ON  DGMISG  OF  JOHN  W.  JOHNSON  vs,  WILUS  BRADLET. 

ik.,beiog  tenant  by  tba  curtMiy,  sells  land  belonging  to  his  wile,,  by  deed  of 
bai^ain  and  sale,  in  fee,  with  general  warranty.  Held^  that  the  right  el 
tbt  heir  of  ib»  wife  to  the  land  was  not  rebutted  by  the  warranty. 

Appeal  from  the  Superior  Court  ef  Law  of  Edgeccmbe 
l/ounty,  at  the  Fall  Term  1848,  his  Honor  Jndg^  Dtcc 
presiding. 

The  aelion  is  for  an  undivided  moiety  of  the  premises 
described  in  the  declaration. 

On  the  trial  the  ease  was  agreed  as  follows.  The  land 
descended  in  fee  from  John  Williams  to  his  two  daughters 
Martha  and  Sally«  Aaron  Johnson  purchased  the  share 
of  Martha,  and  took  a  deed  to  himself  iu  fee.  He  also 
married  Sally  and  they  had  issue,  the  lessor  of  the  plains 
tiff;  and  then  the  said  Aaron,  being  in  possessiour  sold 
the  whole  tract  to  the  defendant,  and  conveyed  it  to  him 
by  a  deed  of  bargain  and  sale,  in  fee,  with  general  war- 
ranty. Sally,  the  wife,  subsequently  died ;  aiid  Aaron 
by^  another  marriage  afterwards  had  several  children^ 
and  died  intestate  in  1846»    Land  descended  from  him  to 
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his  children ;  of  whieh  the  share  of  the  iedsor  of  the  plain* 
tiff  was  of  the  value  of  8175.  The  lessor  of  the  plaintiff 
also  received  a  distributive  share  of  his  father's  personal 
estate  to  the  amount  of  9800.  The  price  and  value  of 
one  moiety  of  the  land  purchased  by  the  defendant  was 
•200.  In  November  1847,  the  lessor  of  the  plaintiff  de* 
manded  of  the  defendant  to  be  let  into  possession  of  a 
moiety  of  the  Iand»  as  a  tenant  in  common  with  him  ;  but 
the  defendant*  claiming  the  whole  tract  as  his  own  in 
severalty*  refused  to  admit  the  lessor  of  the  plaintiflTinto 
a  share  of  the  premises ;  and  then  this  action  was  brought. 
The  Court  was  of  opinion  for  the  plaintiiT,  andj  from  a 
judgment  accordingly,  the  defendant  appealed. 

B.  F.  MoorCf  for  the  plaintiff. 
No  counsel  for  the  defendant* 

RuFFiN,  C.  J.  Were  the  case  to  bo  governed  by  the 
Statute  of  Gloucester*  it  would  seem  to  be  for  the  plain* 
tiff.  Fort  by  that  act,  the  warranty  of  tenant  by  the  cur« 
lesy  bars  the  heir  from  recovery  of  the  mother's  land,  on* 
ly  when  assets  in  fee  simple  descend  from  the  father,  re« 
gard  being  had  to  the  value.  Of  course,  that  excludes  all 
notice  of  the  personalty,  which  came  to  the  son  from  the 
father's  estate.  And,  as  to  the  realty.  Lord  Cokb  lays  it 
down,  that,  to  constitute  a  bar,  "assets"  must  at  the  time 
ofdescent,  be  of  equal  value  with  the  premises  warranted, 
or  more  ;  Co.  Lit.  374  :  which  is  not  the  case  here.  But 
that  point  is  not  to  be  considered  at  this  day,  as  the 
statute  6  Ed.  1,  ch.  1,  is  superseded  by  the  subsequent  in* 
consistent  act  of  4  Anne.^ch.  16,  sec.  21,  which  covers  the 
whole  ground.  Indeed,  in  our  Re  visa],  the  Statute  of 
Gloucester  is  omitted,  and  that  of  Anne  alone  re-enacted. 
No  regard  is  had  in  it  to  assets.  It  enacts  generally,  that 
all  warranties  by  a  tenant  for  life  shall  be  void,  as  against 
any  person  in  reversion  or  remainder ;  and  that  all  col* 
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lateral  warranties  by  any  ancestor,  not  having  an  estate 
ofinheritance  in  possession,  shall  be  void  against  his  heirs. 
Rev.  St,  Ch.  43,  Sec.  8.    That  is  an  express  provision  for 
the  case  before  us ;  and,  certainly,  it  promotes  the  justice 
due  to  all  persons  concerned.    The  statute  avoids  the 
warranties  mentioned  in  it,  as  warranties,  properly  and 
technically  speaking ;  that  is,  as  real  contracts  of  the  an- 
cestor, which  rebut  the   heir  or  on  which  he  may  be 
reached  ;  and  it  has  no  other  effect.    That  is  obvious, 
when  it  is  noted,  that  those  warranties  are  not  absolutely 
void,  but  only  against  the  reversioner,  remainder  man,  or 
heir,  claiming  the  land ;  and,  therefore,  that  they  are 
valid,  as  covenants,  on  which  damages  may  be  recovered, 
against  the  covenantor  himself  and  his  executors.    It  fol- 
lows thence,  that,  as  such  covenants,  they  would  bind  the 
heir  also  to  answer  in  damages  for  their  breach,  to  the 
extent  of  assets  descended.    But,  then,  all  the  heirs  would 
be  equally  and  together  liable  ;  which  would  be  just  and 
equitable,  instead  of  throwing  the  whole  loss — at  least,  at 
law — on  one  of  the  heirs,  by  rebutting  him  from  the  re- 
covery of  his  motber^s  land,  as  is  attempted  here.    The 
statute  works  no  hardship  on  the  purchaser,  as  it  leaves 
him  an  adequate  redress  in  a  personal  action  on  the  cove« 
nant ;  and  it  deals  impartially  between  the  covenantor's 
children  by  drawing  the  compensation  for  the  breach  of 
covenant  from  a  fund,  in  which  they  are  all  equally  in- 
terested, either  as  next  of  kin  or  heirs  at  law  of  the  father 

r£R  CuficAM.  Judgment  affirmed. 
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Where  a  deed  ie  abeolute  on  iU  face,  bat  it  is  alleged,  that  it  was  en  a  eecret 
trnit  for  the  donor,  with  iatent  to  defeat  hie  crediton,  it  must  be  left  to  tba 
jury  to  ascertain  the  existence  of  each  tmst  Bot  where  a  deed,  mada 
witbont  consideration  by  a  debtor,  expresses  on  its  face  that  it  is  made  lor 
tha  benefit  of  the  debtor  and  his  family,  the  Coart  can  ilseJf  proBonace  it 
fraadalent  and  void  as  against  a  creditor  then  existing. 

A  fraudulent  donee  of  personal  property,  which  he  has  in  possession  after  the 
donor's  death,  is  answerable  as  exeeator  de  ton  tmrt. 

Tha  case  of  Or$gory  v.  Ptrkiiu^  4  Ire.  50^  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Anson 
County,  at  the  Spring  Term  1319,  his  Honor  Judge  Cald* 
WBLL  presiding. 

This  is  an  action  of  debt  brought  June  leth,  1844f 
against  the  defendant,  as  executor  of  Isham  Davis  de« 
ceased,  on  a  bond  given  by  him  and  Edmund  McLindon 
for  91001,  dated  March  13tb,  1839,  and  payable  one  day 
afterdate.  Pleas,  former  judgment,  and  ae  unques  ex* 
ectttor* 

In  support  of  the  first  plea  the  defendant  gave  in  evi« 
deuce  a  warrant  issued  by  a  justice  of  the  peace  on  the 
14th  of  June,  1841,  against  Edmund  McLindon  and  the 
present  defendant,  as  executor  of  Isham  Davis,  deceased, 
purporting  te  be  on  a  bond  for  SlOO :  that  it  was  returned 
'^executed'*  by  the  constable ;  and  that  the  magistrate 
gave  a  judgment  thereon  in  the  following  words:  July 
10th,  1841.  Judgment  against  the  principal,  Edmund 
McLindon,  for  281  with  interest  from,"  &c.  The  defen* 
dant  also  called  the  magistrate,  who  gave  the  judgment, 
as  a  witness.  But  he  stated,  that  he  had  no  recollection 
of  what  took  place  at  the  trial,  as  to  the  defendant.    The 
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Court  bel<l,  that  it  did  not  appear,  that  there  had  been  a 
former  judgment  between  the  present  fuirties  on  Ihte 
bond. 

In  support  of  the  second  issue  on  the  part  of  the  plain* 
tiff,  he  gave  evidence,  that,  on  the  18th  of  May,  18M» 
Isham  Davis  conve3'ed  to  his  son,  the  present  defendant, 
in  fee,  a  tract  of  land  containing  1 16  acres,  being  the  land, 
on  which  the  father  then  resided  and  continued  to  reside 
until  his  death,  and  being  all  be  had  ;  and  that  the  land 
was  of  the  value  of  £700,  and  that  the  constdersti^a  ex« 
pressed  in  the  deed  was  fifty  cents.    And  the  piaintMr 
gave  further  evidence,  that  on  the  5th  day  of  November, 
1839,  by  a  deed,  expressed  to  be  made  in  consideration  of 
the  age  and  infirmities  of  himself  and  bis  wife»  and  their 
inability  to  attend  to  their  own  business,  the  said  kbam 
conveyed  to  the  defendant  one  bay  horse,  ive  bead  of 
oattle,  twenty  hogs,  twenty^five  sheep,  his  housekold  Mid 
kitchen  furniture,  plantation  tools,  crops  of  corn,  fodder, 
and  other  things  (being  all  the  property  of  the  said  Isham) 
in  trnst  for  the  said  Isham  and  his  wife  Eii8al>eth,  anAfiMT 
their  support  at  their  usual  place  of  abode.    And  it  vnm 
thereby  further  agreed,  that  the  said  Edmnnd  should 
move,  and  live  with  his  father  and  mother,  and  manage 
nil  matters  and  things  relative  to  the  property  thereby 
conveyed  for  their  support  and  benefit.    And  the  plaiiHifi* 
gave  further  evidence,  that  Isham  Davis  died  in  184ft 
and  that,  upon  his  death,  the  defendant  held,  used,  and 
enjoyed  the  said  personal  property  m  bis  own. 

The  counsel  for  the  defendant  insisted,  that  there  was 
no  fraud  in  fact  intended  by  the  parties  in  the  execution 
of  the  deed  of  November  1889,  and  that  it  was  the  pro* 
vince  of  the  jury  to  judge  thereof;  and  prayed  the  Coort 
ta  instruct  the  jury,  that,  if  they  shoold  be  of  tliat  opinion , 
they  ought  to  find  for  the  defendant 

The  presiding  Judge  refused  so  to  instruct  the  jary ; 
but  directed  them  that  the  said  deed  for  aril  the  personitl 
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property  of  the  father  was  fraadalent  in  law,  and  that, 
consequently,  the  plaintiff  was  entitled  to  recover.  Ver* 
diet  and  judgment  for  the  plaintiff,  and  the  defendant  ap* 
pealed* 

Ashet  for  the  plaintiff. 
iS^rafi^,  for  the  defendant. 

Ruppiif,  C.  !•  There  does  not  appear  to  be  error  in 
the  opinion  given  by  his  Honor  on  either  point. 

Whatever  may  have  been  the  intention  of  the  magis'rate 
at  the  time,  it  is  certain  that  the  judgment,  as  expressed, 
does  not  purport  to  be  a  determination  between  the  plain* 
tiff  and  the  present  defendant.  Even  if  the  defendant 
could  be  aided  by  evidence  dehors  the  judgment,  the  wit- 
ness, produced  by  him  and  examined,  apparently  without 
objection,  gave  none,  which  could  affect  the  case.  In- 
deed, the  defendant  seems  to  have  failed  to  give  evidence 
even  to  the  essential  point,  that  the  bond,  on  which  the 
former  warrant  was  brought,  is  the  same  now  sued  on. 

Whether  the  defendant  be  answerable  as  executor  de 
son  tort^  was  correctly  made  to  depend  on  the  qaestion» 
whether  the  conveyance,  under  which  he  took  and  holds 
the  personalty,  be  fraudulent  against  the  plaintiff,  as  a 
creditor  of  the  father ;  for,  that  is  the  only  way  in  which 
the  creditor  can,  after  the  death  of  his  debtor,  reach 
chattels  fraudulently  conveyed  by  the  debtor.  Therefore, 
it  has  been  long  settled,  that  the  creditor  shall  have  this 
action  against  a  fraudulent  donee.  We  hold  that  con* 
veyance  to  be  undoubtedly  fraudulent,  and  that  it  was  the 
duty  of  the  presiding  Judge  so  to  pronounce  it.  A  deed 
is  declared  by  the  law  to  be  fraudulent  and  void,  which 
is  made  with  intent  to  defeat  a  creditor,  or  to  hinder  him, 
or  delay  him.  Generally  speaking,  a  deed  made  by  one 
person  to  another  simply  and  absolutely,  is,  prima  facie^ 
to  be  taken  as  bona  fide  and  made  upon  due  consideratioDi 
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as  expressed  in  the  deed,  and  for  the  benefit  of  the  person 
to  whom  it  is  made.  Butt  if  it  was  not»  in  faet,  made  lor 
the  benefit  of  that  person*  but  for  that  of  the  maker  of  tha 
deedt  or,  without  any  valnable  eonsideration,  for  the  bene- 
fit of  some  member  of  his  fSetmilyy  it  is  obviously  nnjnst 
and  frandulbntt  if,  thereby,  a  creditor,  existing  at  the  time» 
Is  prevented  or  delayed  from  obtaining  satisfaction  of  Ids 
debt  by  process  of  execution.  Ordinarilyt  the  benefit  in- 
tended for  the  donor  and  his  family  is  not  expressed  in  the 
deed,  but  rests  in  a  secret  confidence  or  trust ;  and  the 
reason  is,  that  their  interest  may  be  concealed  and  the 
creditor  thus  deprived  of  evidence  of  its  existence.  la 
such  cases  the  creditor  is  compelled  to  have  recourse  to 
such  extraneous  proof  as  he  can  make  of  the. secret  trust 
for  the  donor ;  and,  of  course,  the  question,  thus  depend* 
ing  upon  proof  by  witnesses,  must  be  left  to  the  jury* 
But  it  is,  then,  only  left  to  them  as  to  the  existence  of  the 
supposed  trust,  and  not  to  the  efi*ect  of  it.  For,  if  the 
jury  find  that  the  deed  was  not  truly  made  fcnr  the  benefil 
of  the  donee,  as  it  purports  to  have  been,  but  for  that  of 
the  donor  or  his  family,  it  is  a  matter  of  law,  that  it  is. 
jVaudulent,  and  the  Court  is  bound  so  to  tell  the  jury* 
For,  if  the  deed  stand,  the  creditor  cannot  take  the  pro« 
perty  upon  execution,  although  his  debtor  have  the  whole 
benefit  of  it ;  and,  therefore,  he  could  not  have  any  mo- 
tive for  thus  parting  with  the  legal  title,  but  to  create  aa 
impediment  to  the  creditor.  The  case  then  plainly  falls 
within  the  very  definition  of  fraud.  When,  however,  the 
parties  do  not  even  conceal  the  trust,  but  set  it  out  in  the 
deed  itself,  there  is  nothing  to  be  left  to  the  jury.  The 
deeds  speaks  plainly  the  fact,  which  in  the  other  case 
was  a  subject  of  enquiry  for  the  jury*  and  on  the  finding 
of  which  the  instruction  followed^  that  the  deed  was 
fraudulent  within  the  statute ;  and  when  the  deed  thus 
discloses  the  trust,  it  is  alike  the  province  and  the  duty  of 
the  Judge  to  declare  that  in  law  it  is  fraudulent*    Gregory 
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▼•  PerkinSf  4  Ire.  SO.  It  was  said,  indeed,  at  the  bar»  thai 
the  defendant  had  no  bad  intent  in  accepting  this  eon- 
▼eyance,  but,  on  the  contrary,  the  pions  and  benevolent  one 
of  obeying  and  serving  his  parents ;  and,  therefore,  that 
lie  ought  not  to  be  branded  with  fraud,  but  his  conduct 
left  to  the  charitable  construction  of  a  jury.  But  that  ar « 
gument  is  founded  on  a  misconception  of  the  nature  of 
fraud  in  the  eye  of  the  law.  It  is  very  certain  that,  in 
many  cases,  that,  which  is  deemed  a  fraud  in  law,  is  per- 
petrated  upon  motives  much  less  base  than  it  is  in  others ; 
and  the  present  may  be  stated  as  an  example  of  conduct 
the  least  criminal  in  a  moral  point  of  view,  among  cases 
of  the  kind.  Still,  it  is  illegal,  and  a  prejudice  to  honest 
creditors,  and  to  that  extent,  at  least,  immoral.  For,  it  is 
a  contrivance,  which,  if  successful,  would  protect  the  pro- 
perty from  being  reached  by  execution  at  law,  although 
the  owner  of  the  legal  title  took  no  beneficial  interest  in 
the  property,  but  the  whole  was  secured  to  the  debtor.  I| 
is  true,  that  by  the  Act  of  1819,  such  trusts  may  be  sold  on 
execution.  Yet  it  may  be  a  serious  question,  whether  the 
deed  is  not  in  all  oases  to  be  viewed  as  fraudulent,  when 
the  tmst  declared  is  for  the  maker  himself,  although  the 
judgment  and  sale  under  execution  be  in  the  debtor^  life- 
time, as  the  purchaser  may  be  embarrassed  in  equity  by 
accounts  between  the  trustee  and  his  ce^ui  que  tnui. 
But,  however  that  may  be,  it  seems  certain,  that  it  may 
be  m  treated  when  the  debtor  is  dead  before  jjudgment. 
For,  after  the  debtor^s  death,  the  only  way  in  which  the- 
debtor's  property  can  be  reached,  is  by  treating  the  trustee 
in  possession  as  executor  de  son  imrt ;  because  in  na  other 
way  can  a  judgment  be  obtained  establishing  the  debt, 
and  authorising  process  against  the  property,  as  that  of 
the  deceased  debtor.  So  that,  unless  it  can  be  reached 
in  that  way,  upon  the  ground  ot  the  fraud,  the  i»editot 
would  be  without  any  remedy  at  law  in  such  case. 
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It  was  further  contended  for  the  defendant,  that  the 
Act  of  1840,  ch.  &S,  sec.  4,  restrains  the  Court  from  pro- 
nouncing  the  deed  fraudulent  in  law,  and  that  in  all  cases 
the  question  is  to  be  left,  as  one  of  actual  intent,  to  the 
jury.  But  that  is  only  so,  when  the  donor  is  not  indebted 
at  the  time  of  the  conveyance,  or  retains  property  suffi- 
cient and  available  for  the  satisfaction  of  all  the  creditors 
he  then  had.  When  sufficient  property  is  thus  retained, 
then  the  Intent,  as  a  matter  of  fact,  is  for  the  jury  as  to 
the  creditors,  as  it  is  in  all  cases,  by  the  second  section, 
as  to  purchasers.  But  here  the  debt  had  been  previousl}* 
contracted,  and  the  case  states  that  the  donor  had  no  pro- 
perty, real  or  personal,  but  that  conveyed  to  the  son.  The 
conveyances  therefore  cannot  but  be  fraudulent  under 
those  circumstances. 

Per  Cubiam.  Judgment  affirmed. 


WALTER  BURNES  v«.  BENJAMIN  ALLEN. 

A  praCDiM,  made  after  a  eo?«nant,  if  merged,  upon  the  same  groand  lliat  a 
promiie,  made  before,  is  mei|r«d,  when  Uie  promiae  and  Uie  cevenant  are 
preciiely  the  tame,  became  the  covenant,  being  a  deed,  is  the  suiest  and 
highest  evidence. 

The  ease  of  Wileon  t.  Murphy,  3  Dev.  359,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Anson 
County,  at  the  Spring  Term  1849,  his  Honor  Judge  Cald- 
WILL  presiding. 

This  is  an  action  of  assumpsit.  In  1830,  the  plaintiff 
purchased  of  the  defendant  a  tract  of  land,  and  the  de- 
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fendant  executed  a  deed  with  aeoYenant  of  general  war- 
ranty. Upon  a  survey,  afterwards  made,  it  was  found 
that  twenty^two  and  a  half  aeres  of  the  land  were  covered 
by  the  plaintiff's  title,  and  sixteen  acres  by  the  title  of 
one  Parker.  All  the  -promises  are  barred  by  the  statute 
of  limitationst  except  that  proven  by  the  testimony  of  one 
Turner*  He  swore»  that  in  March  1S43,  he  heard  a  con* 
versation  between  the  plaintiff  and  defendant,  in  relation 
to  the  land,  when  the  defendant  said  :  ^he  did  not  wish  to 
be  sued,  he  was  willing  to  do  what  was  right,  and  would 
be  up,  on  a  certain  day,  to  see  the  plaintiff  and  settle 
with  him." 

His  Honor  charged,  ''that  the  plaintiff  had  a  cause  of 
action  upon  the  covenant,  and,  if  the  jury  believed  from 
the  testimony  of  Turner,  that  the  defendaut  promised  to 
pay  the  plaintiff  for  the  land,  as  to  which  the  title  was 
defective,  because  of  forbearance  to  sue  until  a  given  day. 
the  plaintiff  was  entitled  to  recover  in  this  action*  and 
was  not  obliged  to  sue  on  the  covenant.'' 

A  verdict  was  rendered  for  the  plaintiff  and  from  the 
judgment  thereon  the  defendant  appealed. 

Winston^  for  the  plaintiff. 

Strange  and  Iredell^  for  the  defendant. 

Peassov,  J.  We  think  his  Honor  erred.  Admit  there 
was  a  cause  of  action  upon  the  covenant ;  admit  also, 
thai  to  ^'settle  with  him"  meant  to  pay  the  value  of  the 
land,  as  to  which  the  title  was  defective,  (about  both  of 
which  propositions  we  have  serious  doubts ;)  this  was  a 
promise  to  do  precisely  what  the  covenant  bound  him  to 
do.  A  promise,  made  after  a  covenant,  is  merged,  upon 
the  same  ground,  that  a  promise,  made  before,  is  merged, 
when  the  promise  and  the  covenant  are  precisely  the 
same ;  because  the  covenanit  being  a  deed,  is  the  surest 
and  -highest  evidence. 
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An  obligor  promises  the  obligee  to  pay  the  amount  of 
a  bond,  if  the  obligee  will  forbear  to  sue.  No  action  lies 
upon  the  promise,  beeause  it  is  merged  in  the  bond,  being 
a  promise  to  do  preoisely  the  same  thing,  which  his  bond 
obliges  him  to  do. 

In  WiUan  v.  Murphy^  S  Dot.  852,  there  was  a  covenant 
in  the  lease,  that  the  lessor  would  pay  for  all  the  neces- 
sary rails  made  and  put  on  the  fence,  at  the  price  of  fifty 
cents  per  hundred.  The  parties  had  a  settlement,  ascer- 
tained the  number  of  rails,  and  the  amount  due  for  them, 
at  fifty  cents  per  hundred,  and  the  defendant  (the  lessor) 
promised  to  pay  the  amount  In  an  action  on  the  promise, 
it  was  decided  against  the  plaintiflT,  because  the  actioo 
ought  to  have  been  on  the  coTcnant ;  and  the  opinion 
states,  that  no  case  can  be  found,  in  which,  the  performance 
of  a  doty  being  secured  by  deed,  and  the  deed  remaining 
in  full  force,  an  action  was  maintained  upon  a  promise  to 
perform  the  doty ;  for.  precisely  the  same  evidence  will 
support  both  actions,  and  for  the  certainty  of  the  contract, 
the  tpedfdty  ought  to  be  taken  rather  than  the  verbal 
agreement.  No  action  will  lie  en  a  prmnise  merged  in 
the  existing  deed,  for  the  same  reason,  that  it  will  not  lie 
on  a  promise  merged  in  a  deed  or  judgment  subsequently 
taken  for  the  same  debt. 

It  is  true,  in  this  case,  there  was  a  new  consideratioo, 
the  forbearance  ;  but  there  was  already  a  sufficient  con- 
sideration, and  the  new  consideration  was  merely  snr* 
plusage,  unless  the  promise  was  to  do  a  thing,  not  already 
provided  for  by  the  covenant — ^as  if  the  amount  of  damage 
had  been  fixed  at  a  certain  sum,  to  be  paid  at  a  certain 
time ;  in  which  case  the  promise  would  have  been  to  do 
a  thing  not  precisely  provided  for  by  the  deed.  In  the 
case  of  Wilson  v.  Murphy ^  if  the  covenant  had  been  to 
pay  for  the  necessary  rails,  no  price  being  fixedf  and  the. 
parties  had  agreed  upon  the  number  and  price,  an  action 
would  have  been  maintainable  upon  the  promise,  tot  the 
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promise  fixed  the  price»  which  was  net  provided  forty 
the  covenant. 

In  this  ease,  the  promise  is  to  do  ^what  is  right  and  to 
settle."  Nothing  is  fixed.  All  is  left  precisely^  a#  pro** 
vided  for  by  the  general  words  of  the  covenant. 

PsB  CraiAM.  A  venire  de  novo  awarded. 


WILUM  8NOWDEN  k,  WiFfi  vjl  WILLIAM  F.  BANKS.  BX*OR. 

A.  beqaeatb«d  a  negro  womtn  to  hb  dangbtor,  and  afterwarda  iold  her,  aad 
kept  the  amoant  neeired  from  the  eale,  ae  alleged  by  tbe  petitioot  to  be 
given  to  tbe  davgbter*  in  Ilea  of  tbe  negro  eold ;  bat  be  made  no  alteratioa 
la  bit  wilL  Held,  on  demurrer  to  tbe  petitiett»  tbat  tbo  dangbler  bad  no 
to  tbo  prico  of  tbo  nogfo. 


Appeal  from  the  Superior  Court  of  Law  of  Pasqnofank 
County,  at  the  Spring  Term  1849,  his  Honor  Judge  Mamlt 
presiding. 

This  was  a  petition  filed  originally  in  the  County  Court 
and  carried  by  appeal  to  the  Superior  Courtt  in  which 
the  facts  were  alleged  as  follows. 

Richard  Wadkins  bequeathed  to  his  daughterf  Mrs. 
Snowden,  a  negro  woman,  named  Ary ;  and  then,  in  hie 
life  time,  he  sold  her  for  the  sum  of  •325.  This  is  a  suit 
brought  by  the  daughter  against  the  executor  for  the  0825; 
and  the  petilion  states,  that  the  testator  sold  the  negro 
**for  some  good  and  sufficient  cause,  and  not  for  the  pur- 
pose of  defeating  the  interest  of  the  plaintiff*  in  the  same* 
and  that  ho  kept  the  said  sum  of  9326  in  his  possession 
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and  did  not  dispose  thereoft  bat  intended  it  shonld  be 
given  to  the  plaintiff  under  his  will,  in  the  plaee  of  the 
woman  Ary.**  Upon  demurrer,  the  petition  was  dismissed, 
and  the  plaintiff  appealed. 

No  coansel  for  the  plaintifls. 
Heathf  for  the  defendant. 

RuPFiN,  C.  J.  The  gift  is  specific  of  a  particular  negro 
by  name.  Of  course,  if  the  testator  bad  no  such  negro, 
the  gift  would  necessarily  fail.  It  is  equally  well  settiec', 
thatf  if  he  had  the  thing  at  the  making  of  the  will,  and  it 
be  afterwards  destroyed,  or  disposed  of  by  the  testator, 
the  legacy  likewise  fails  by  what  is  called  an  ademption. 
There  is  in  neither  case  any  thing  to  answer  the  descrip* 
tion  in  the  will ;  and  therefore  the  will  passes  nothing. 
It  is  said,  indeed,  that  this  testator  kept  the  identical 
money  got  for  the  negro,  and  ictended  the  daughter  to 
have  that,  instead  of  the  negro.  That  is  very  probable ; 
but,  if  it  were  true,  the  testator  never  put  that  intention 
into  the  will,  so  as  to  become  a  part  of  it,  and  enable  the 
plaintiff  to  make  this  claim  under  a  testamentary  dispo- 
sition— as  she  must  do  in  this  suit.  It  is  impossible,  that, 
under  the  gift  of  a  specific  negro,  a  sum  of  money  can 
pass;  and  therefore  no  intention  to  that  effect  can  be 
averred  against  the  express  words  of  the  will. 

Per  Curiam.  Decree  afllrmed  with  costs. 


JUNCTfiRM,  184  k  nti 


TflE  STATE  vi.  WILLIAM  W.  MoCAULfeSS  AND  AUGUSTUd 

MARTIN. 

Tht  gift  of  the  ofiWnee  of  forcible  treipaM  !■  a  high  htnded  illTuSoti  of  the 
pOMiwion  of  toother»  he  hiing  pnHnt — title  is  not  drawn  in  queition. 

If  two  are  to  the  lame  home,  the  law  adjudgei  the  poeseaion  in  him,  who  has 
title  ;  but  not  lo,  as,  by  relation  back,  to  make  the  other  guilty  of  a  liDreiblO 
trespaii,  when  the  entry  was  without  forde^ 

Where  there  are  two  oonnta  in  an  indictment,  one  good  and  the  other  defee- 
ti?e,  and  there  ia  a  general  verdict  againet  the  defendanti,  the  judgment 
will  be  preroned  to  have  been  given  upon  the  good  count  alone,  fint 
when  both  eountf  are  good  and  the  Court  gtves  erroneous  initmctlonfl  to  tbo 
jury  as  to  one  of  the  counts,  it  is  presumed  that  the  judgment  was  givom 
upon  both  eountSi  and  a  nenlrf  d€  novo  will  be  awarded. 

Appeal  from  the  Superior  Court  of  Law  of  Surry 
County,  at  the  Spring  Term  1840,  his  Honor  Judge  Ellim 
presiding. 

The  indictment  contains  two  counts :  one,  for  a  forcible 
trespass  into  the  house  of  the  prosecutor ;  the  other  for 
an  assault  and  battery* 

In  March  1847,  the  prosecutor  let  the  house  and  field  to 
one  Mitchell  to  make  a  crop.  Mitchell  transferred  his 
interest  in  the  premises  to  Mrs.  Mitchell«his  mother,  who 
took  possession  and  lived  in  the  house  until  November 
]847«  when  she  let  the  premises  to  the  defendant  Mc- 
Cauless,  for  the  balance  of  the  yean 

The  prosecutor,  on  the  night  before  the  alleged  tres* 
pass,  went  to  the  house,  while  Mrs.  Mitchell  was  still 
living  in  it,  and  entered,  but  without  force,  and  slept  there 
on  a  bed,  which  he  carried  there  for  the  purpose.  In  the 
morning,  being  the  1st  day  of  November,  he  went  off,  an- 
nouncing his  intention  to  go  and  get  other  household  pro* 
perty  and  bring  it  to  the  house.    While  he  was  gone,  the 
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Dnder  the  itatnte  againBt  gamiDg,  Rev.  Stat,  ch  34 »  mc.  69,  the  place  of 
gaming  and  the  plaee  of  retailing  must  be  the  same  house,  or,  at  the  least, 
parts  of  tho  same  establishment  *«The  premises"  mean  those  plaees  onlyt 
which  are  occupied  hy  the  retailer  with  the  house  in  which  he  retails*  aa 
one  whole. 

Appeal  from  the  Superior  Court  of  Law  of  Rockingh&m 
County,  at  the  Spring  Term  1849,  his  Honor  Judge  Dick 
presiding. 

Pleasant  Blaok  and  four  others  were  indicted  for  play- 
ing at  cards  together  and  betting  money  thereon,  in  a 
house  situate  on  premises  occupied  by  Marshall  S.  Black, 
in  which  he  retailed  spirituous  liquors. 

On  the  trial,  the  evidence  was,  that  the  defendant  Plea- 
sant Black  owned  two  adjoining  lots  in  the  village  of 
Madison,  Nos.  S8  and  29,  fronting  on  the  same  street. 
He  occupied  both  as  one  tenement :  his  dwelling  bouse 
being  on  one  of  them,  and  on  the  other  a  store  or  shop, 
situate  on  the  street  on  front,  and  a  barn  and  stables, 
situate  on  the  back  lines.  He  let  the  shop  to  Marshall 
S.  Black,  who  retailed  merchandise  and  spirituous  liquors 
therein,  and  who  was  also  to  have  the  privilege  of  a  place 
near  the  shop  for  laying  his  fire  wood.  But  Pleasant 
Black  continued  to  occupy  all  the  other  parts  of  both  of 
the  lots  as  he  had  done  before,  including  the  barn  and 
stables ;  and  the  gaming,  charged  in  the  indictment,  was 
in  the  barn. 

The  counsel  for  the  defendants  moved  the  Court  to  in- 
struct the  jury,  that  if  Marshall  S.  Black  had  no  power 
or  control  over  the  barn,  in  which  the  gaming  took  place, 
the  defendants  were  not  guilty.    But  the  Court  refused 
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to  give  that  instraction,  and  directed  the  jury,  'Hhat  under 
the  Act  of  Assembly,  the  defendants  were  guilty,  if  they 
played  in  a  house  situate  on  the  premises,  on  which  the 
retail  shop  stood." 

The  defendants  were  accordingly  convicted,  and  after 
sentence  they  appealed. 

Attorney  General^  for  the  State. 
Moreheadt  for  the  defendants. 

KuFriN,  C.  J.  The  statute  makes  it  a  misdemeanor  to 
game  at  cards  ''in  a  house  where  spirituous  liquori  are 
retailed,  or  in  any  out-house  attached  thereto,  or  any  part 
of  the  premises  occupied  with  such  house/'  Rev.  St.  ch. 
34,  sec.  69.  The  next  section  makes  the  retailer  indict- 
able for  suffering  such  gaming  in  his  house  or  any  part  of 
his  premises.  This  language  renders  it  perfectly  clear, 
that  the  place  of  retailing  and  the  place  of  gaming  must 
be  the  same  house,  or,  at  the  least,  parts  of  the  same  es- 
tablishment. '*The  premises"  mean  those  places  only, 
which  are  occupied  by  the  retailer  with  the  house  in 
which  he  retails,  as  one  whole.  They  cannot  include  a 
place  not  occupied  by  him,  nor  even  let  to  him.  It  is 
nothing,  that  the  two  places  of  retailing  and  gaming  were 
once  occupied  together  by  some  one,  as  parts  of  the  same 
premises  ;  for,  if  severed  and  occupied  by  different  per* 
sons,  when  the  gaming  occurred,  they  were  then  not  the 
same  premises.  That  was  the  case  here.  The  lessee's 
rights  were  restricted  to  the  shop  itself,  with  only  the 
liberty  of  laying  fire- wood  near  it;  and  the  residue  of 
both  lots  was  occupied  by  Pleasant  Black  in  severalty* 
Suppose  he  had  leased  the  barn  and  stables  to  a  third 
person.  Clearly,  each  lessee  would  occupy  his  share  in 
severalty ;  and  it  would  be  the  same,  as  if  he  had  sold 
and  conveyed  to  each  lessee  his  own  particular  premises 
in  fee.    The  one  would  not  be  liable  to  be  indicted  for 
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gaming  on  the  premises  of  the  other ;  and,  of  course,  per- 
sons  gaming  on  one  parcel,  on  which  spirits  were  not  re« 
tailed,  would  not  be  within  the  statute,  although  retailing 
was  carried  on  upon  the  other.  The  case  is  the  same, 
when  the  owner  continued  in  possession  of  those  parts  of 
the  lots,  which  he  had  not  leased.  They  were  his  pre* 
mises  and  not  the  lessee's.  The  barn  could  not  be  laid  as 
Marshall  S.  Black's,  in  an  indictment  for  burglary  or 
arson.  Indcedj  the  instruction!  assumed  that  he  had  no 
control  over  it ;  and  it  follows,  necessarily,  that  it  could 
Bot  be  a  part  of  the  premises  occupied  by  him. 

The  judgment  was  therefore  erroneous,  and  there  musi 
be  a  venire  de  novo. 

Per  Curiam*        Ordered  to  be  certified  accordingly. 


30HN  G.  SUTTON  m.  HARDY  ROBESON. 

An  offer  to  eompomise  is  not  evidence  to  charge  the  party  on  the  origiual 
«ause  of  action.  But  a  concluded  agreement  of  compromise  must,  in  its 
nature,  be  as  obligatory,  in  all  respects,  as  any  other,  and  either  party  may 
use  it,  whenever  its  stipulations  or  statements  of  facts  become  material  evi* 
d«Qce  for  him. 

Appeal  from  the  Superior  Court  of  Law  of  Bladen 
County,  at  the  Spring  Term  1S49,  his  Honor  Judge  Cald. 
WELL  presiding. 

This  is  an  action  of  debt  on  a  former  judgment,  brought 
against  the  executor  of  Henry  Uobcson,  deceased.  Plea, 
payment  by  the  testator. 
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On  the  trial,  the  derendant  gave  evidence,  tendiirg  to 
prove  that  the  testator  had  paid  the  jadgment  In  order 
to  rebut  that  inference,  the  plaintiff  offered  in  evidence, 
a  written  instrument,  signed  and  sealed  by  the  defendanU 
in  the  following  words  : 

"Whereas  there  are  several  suits  now  pending  in  the 
Superior  Court  of  law  of  Bladen  County,  whereki  John 
G.  Sutton  is  plaintiff  and  I  am  defendant,  and  the  same 
have  been  settled  between  the  said  Sutton  and  myself: 
This  may  certify,  that  in  consideration  that  the  said  Sut" 
ton  will  not  attempt  to  receive  the  full  amounts  claimed 
by  him  in  the  said  suits,  I  hereby  agree  with  the  said 
iikitton,  that,  in  all  the  said  suits,  judgments  for  seven 
eighths  of  the  amounts  or  sums  claimed  by  said  Sutton 
may  be  entered  against  me  and  for  all  costs ;  and  the 
said  Sutton  agrees,  that  the  said  judgments  for  seven 
eighths  shall  be  in  full  discharge  of  the  whole  amounts 
claimed." 

To  the  admissibility  of  the  instrument  the  defendant 
objected  on  several  grounds.  First,  because,  at  a  former 
term  the  plaintiff  obtained  a  rule  on  the  defendant  to 
show  cause  why  judgment  should  not  be  entered  in  this 
suit  according  to  the  agreement,  and  the  same  was  after- 
wards discharged :  which  he  contended  was  an  adjudica* 
tion  against  the  validity  of  the  said  agreement*  Second* 
ly,  that  the  agreement  was  obtained  by  fraud,  and,  if  in- 
troduced, it  would  involve  the  trial  of  a  collateral  issue 
on  that  question.  Thirdly,  that  it  was  a  distinct  causo 
for  another  action.  The  Court  rejected  the  evidence,  and 
a  verdict  was  given  for  the  defendant ;  and  after  judg. 
ment  the  plaintiff  appealed. 

Strange,  for  the  plaintiff. 
D.  Reidf  for  the  defendant. 

RuFFiM,  C.  J.  The  Court  is  of  ojrinion,  that  the  evideneo 
was  admissible.    It  was  relevant  to  the  issoei  as  aa 
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agreement  to  pay  part  of  a  debt  aflbrds  some  presamp- 
tton,  that  the  party  had  not  before  paid  it  in  full  {  and  it 
was  for  the  jury  to  judge  of  the  force  of  the  presumption, 
according  to  the  situation  of  the  parties,  the  evidence  of 
actual  payment,  and  the  circumstances  attending  the  exe* 
cution  of  the  agreement  The  objections  taken  to  its  re- 
ception«  at  the  trial*  are  entirely  insufficient.  It  was  very 
proper  to  discharge  the  rule  for  judgment,  which  the 
plaintiff  had  obtained,  because  the  Court  could  not  en- 
force  the  agreement  in  that  wa}',  against  the  will  of  the 
defendant.  But  that  was  not  resjudicata^  that  the  agree- 
ment  was  not  the  deed  of  the  defendant,  or  not  duly  exe* 
cuted.  Indeed  the  ground  for  refusing  the  summary  re* 
dress  may  have  been,  and  probably  was,  that  the  Court 
ought  not  to  determine  those  questions  of  fact,  but  leave 
the  parties  to  a  remedy,  in  which  issues  on  them  could  Le 
taken  to  the  country. 

We  are  somewhat  at  a  loss  to  understand  the  second 
objection,  in  reference  to  a  supposed  collateral  issue  upon 
the  mode  of  obtaining  the  agreement.  We  take  if  for 
granted,  that  the  Court  did  not  reject  the  agreement  upon 
evidence  that  it  was  not  fairly  obtained ;  because  that 
assumes,  that  its  execution  was  proved  and  that  it  was 
impeached  by  other  evidence  ;  in  which  case  the  question 
was  for  the  jury  exclusively,  as  fn  every  case,  which  in- 
volves the  validity  of  an  instrument,  whether  it  be  a  deed 
on  71071  est  factum  pleaded,  or  an  acquittance  ofiered  as 
evidence  in  support  of  the  plea  of  payment  We  suppose, 
therefore,  that  the  defendant  founded  his  objection  on  his 
allegation,  that  a  fraud  had  been  practised  on  him  in  geS 
ting  the  instrument,  and  that  the  Court  thought  it  best  to 
exclude  the  agreement,  because,  if  admitted,  it  would  give 
rise  to  a  controversy,  or  a  collateral  issue  as  it  was  called, 
on  the  truth  of  that  allegation.  But  that  is  manifestly 
no  reason  for  not  receiving  the  paper,  since  that  contro- 
versy arises  in  every  case  of  a  receipt  offered  or  an  ac« 


JUNE   TERM.  1640.  363 

Satton  o.  Robeson. 

knowledgment  of  indebtedness,  as  the  party  offering  them 
must  prove  them  in  the  first  instancoj  and  it  is*  of  course, 
open  to  the  other  party  to  offer  opposing  evidence,  and 
the  jury  must  decide,  under  the  direction  of  the  Court, 
upon  matters  of  law,  upon  the  fact  and  sufficiency  of  the 
agreement. 

There  is  as  little  in  the  third  objection.  For  there  is 
nothing  inconsistent  in  having  two  securities  for  the  same 
debt ;  and  when  one  is  given  long  after  the  other,  it  is 
evidence  to  a  jury,  that  the  debt  was  not  paid  before  it 
was  given,  and  that  the  first  security  is  still  subsisting. 

The  counsel  for  the  defendant  in  this  Court,  indeed, 
yielded  those  objections,  and  took  another:  that  the 
agreement  was  one  of  compromise,  and  therefore  was  not 
admissible.  But  we  find  no  such  rule  of  evidence.  It  is 
true,  that  an  offer  to  do  something  by  way  of  compromise 
is  not  evidence  to  charge  the  party  on  the  original  cause 
of  action  ;  for  it  is  but  a  proposal  of  a  peace  offering, 
which  was  not  accepted,  and  therefore  ought  not  to  bind 
or  in  any  degree  prejudice  the  proposer.  But  when  the 
parties  admit  distinctly  certain  facts  to  be  true,  or  where, 
instead  of  an  unaccepted  offer  of  compromise,  there  be  an 
express  and  final  agreement  upon  the  matter,  there  is  no 
reason,  why  either  party  should  not  be  at  liberty  to  in- 
sist on  such  admission  or  agreement,  whenever  it  may 
serve  his  interest,  as  on  any  other  admissions  or  agree « 
ments.  The  argument,  which  would  exclude  it  as  evi- 
dence here,  would  equally  affect  it  in  an  action  on  the 
agreement ;  and  yet  it  is  one  of  the  considerations  of 
agreements  most  favored  in  law,  that  it  was  the  com- 
promise of  doubtful  rights.  A  concluded  agreement  of 
compromise  must,  in  its  nature,  be  as  obligatory,  in  all 
respects,  as  any  other,  and  either  party  may  use  itf  when- 
ever its  stipulations  or  statements  of  fact  become  material 
evidence  for  him.  Such  seems  to  us  to  be  the  good  sense 
which  should  determine  the  rule  on  this  subject ;  and  we 
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are  happy  to  find  that  it  was  so  held  fn  a  modern  case  in 
the  Court  of  Exchequer  in  England.  FroyscU  v.  lAevoellyn^ 
9  Price  122. 

Per  Curiam.    Judgment  reversed  and  venire  de  novo. 


THE  STATE  w.  WHITMEL  DEMPSEY, 

The  tann  <*fre*  penon  of  coU>r,"  in  our  ponal  statutes,  is  to  be  ondeislaod 
in  onr  law  to  mean  a  penon  descended  from  a  ntgro^  wilbin  the  fourth  de- 
gree mcluBiTei  though  an  ancestor  in  each  intervening  generation  was 
white. 

Appeal  from  the  Superior  Court  of  Law  of  Bertie 
County,  at  the  Spring  Term  1849,  his  Honor  Judge  Manly 
presiding. 

The  defendant  was  indicted  as  a  free  man  of  color  for 
carrying  arms  without  a  license.  On  behalf  of  the  State 
a  witness  deposed,  that  he  formerly  knew  one  Barnacastle, 
who  was  a  very  old  man,  and  died  some  years  before  the 
institution  of  this  prosecution  :  that  the  said  Barnacastle 
lived  many  years  in  the  neighborhood  of  the  defendant 
and  his  father,  and  was  well  acquainted  with  the  defen- 
dant's father  and  his  family :  and  that  he,  the  witness, 
heard  Barnacastle  say,  that  he  knew  the  paternal  great- 
grand-father  of  the  defendant,  who  was  called  Joseph 
Dempsey,  alias  Darby,  and  that  he  was  a  coal  black  ne- 
gro. To  the  admission  of  this  evidence  the  defendant 
objected ;  but  the  Court  received  it. 
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The  defendant  then  gave  evidencei  that  the  mother  of 
Joseph  Dempsey,  the  defendant's  great  grand-father,  waa 
a  white  woman,  and  that  said  Joseph  was  a  reddish  eop^ 
per  oolored  man,  with  curly  red  hair  and  blue  eyes :  that 
the  said  Joseph's  wife  was  a  wliite  woman,  and  that  they 
had  a  son,  named  William :  that  the  said  William  also 
married  a  white  woman,  and  had  issne  a  son  by  her, 
named  Whitmel :  and  that  said  Whitmel  married  a  white 
woman,  and  they  are  the  parents  of  the  defendant*. 

Upon  this  evidence  the  counsel  for  the  defendant  moved 
the  Court  to  instruct  the  jury>  that,  although  the  father  of 
Joseph  Dempsey  was  a  negro,  the  defendant,  nevertheless^ 
was  not  a  free  person  of  color  within  the  statute.  But 
the  Court  refused  to  give  that  instruction,  and  instructed 
the  jury,  that,  supposing  Joseph  Dempsey  to  be  of  half 
negro  blood,  the  defendant,  being  his  great  grand-son, 
was  in  the  fourth  generation  from  negro  ancestors,  and 
therefore  within  the  prohibition  of  the  Statute. 

The  jury  found  for  the  State,  and  after  sentence  the 
defendant  appealed,  upon  the  grounds,  that  improper  evi- 
dence was  admitted,  and  that  the  jury  was  misdirected* 

Attorney  General^  for  the  State. 
No  counsel  for  the  defendant 

RuFFiN,  C.  J.  The  indictment  is  founded  on  the  Act  of 
1840,  ch.  30,  which  makes  it  a  misdemeanor  in  *^any  free 
negro,  mulatto,  or  free  person  of  color,**  to  carry  about 
bis  person  or  keep  in  his  house  any  shot  gun  or  other 
arms,  specified, ''unless  he  obtain  a  license  from  the 
County  Court."  The  only  question  at  the  trial  was, 
whether  the  defendant  was  such  a  person  as  came  within 
the  description  in  the  Act.  The  Court  is  not  prepared  to 
say,  whether  the  evidence  given  by  the  State  op  that 
point  be  competent  or  not  The  question  is  not  one  of 
pedigree  in  the  ordinary  acceptation  of  the  teniif  as  the 
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descent  of  the  defendant  from  Joseph  Dempsey  was  ad- 
mitted on  both  sides,  and  the  dispate  was  simply 
upon  the  fact,  whether  Joseph  Dempsey  was,  as  contend- 
ed by  one  side,  a  negro,  or  a  mulatto,  that  is,  one  begot 
between  a  white  and  a  black,  as  contended  by  the  other 
side.  We  are  not  aware,  that  hearsay  from  a  stranger 
bas  been  received  as  to  a  point  of  fact  of  that  nature,  and 
we  are  not  disposed  to  say,  it  ought  to  be  admitted,  with- 
out further  consideration.  The  Court  does  not,  however, 
mean  to  intimate  an  opinion,  that  it  is  inadmissible ;  for, 
in  our  country,  so  little  attention  is  paid  to  the  registry  of 
Jbirths  and  deaths  and  pedigree  generally,  as  to  make  it 
extremely  difficult,  and  in  some  cases  impossible,  to  prove 
the  blood  of  a  person  even  for  four  generations  in  any 
other  way.  Necessity  may  therefore,  perhaps,  compel 
the  admission  of  such  evidence.  The  Court,  however,  is 
Slot  called  on  to  give  to  the  point  further  consideration  in 
this  case,  because  we  hold,  that  the  defendant  was  pro- 
perly convicted  upon  his  own  showing  ;  which,  therefore, 
rendered  the  first  point  immaterial,  and  in  that  way  pre- 
vented an  error  on  it  from  being  prejudicial  to  the  defen- 
dant, and  a  ground  for  reversing  the  judgment,  as  has 
been  frequently  ruled.  For,  if  a  party  will  not  rely  on 
an  exception  by  itself,  which  he  takes,  but  will  go  on  and 
prove  the  case  for  the  other  side,  and  put  the  whole  in  his 
bill  of  exceptions,  he  must  abide  the  consequences.  It 
would  be  preposterous  to  disturb  a  conviction,  which  was 
proper,  and  must  have  been  rendered  independent  of  the 
alleged  error,  and  upon  the  party's  own  proofs  or  ad- 
missions. 

That  the  defendant  was  guilty,  according  to  his  own 
evidence  and  the  construction  placed  on  it  by  himself,  we 
hold  upon  the  same  ground  which  his  Honor  took  on  the 
trial— namely ;  that  the  defendant  was  descended  within 
the  fourth  degree  from  a  negro  ancestor,  and  so  is  within 
the  Aett    The  evidence  on  the  part  of  the  defendant 
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did  not  carry  the  white  blood  of  Joseph  Deropsey  farther 
back  than  his  mother ;  and,  admitting,  it  to  be  mixed,  it 
is  a  fair  inference  against  the  defendant,  who  is  most 
likely  to  be  cognizant  of  the  truth  and  able  to  prove  it, 
that  Joseph  Dempsey  derived  no  white  blood  through  hift 
father.  Indeed,  the  defendant  contended  for  nothing  of 
the  kind  on  the  trial,  bat  prayed  an  instruction,  which 
yielded  in  terms,  that  Joseph's  father  was  a  negro,  and, 
consequently,  that  he  must  have  been  half  and  half,  or  a 
mulatto^  properly  speaking.  That  being  so,  and  the  great 
grand-father  being,  thus,  in  the  first  degree  from  a  negro, 
the  defendant  is  necessarily  in  the  fourth  degree  ;  and 
that  brings  him  within  the  Act,  although  the  mother  of 
each  generation  was  a  white  woman.  It  is  true,  that  the 
defendant  is  not  a  negro,  who  is  a  black  person,  entirely 
of  the  African  race.  Nor  is  he  a  mulatto,  according  to 
the  proper  original  signification  of  the  term,  which  has 
just  been  explained.  And  the  Court  could  hardly  under* 
take  of  itself  to  construe  the  expression  ''person  of  color," 
so  as  to  bring  one  within  the  statutes,  creating  feioniop,  or 
otherwise  highly  penal,  merely  because  he  derived  from 
some  remote  ancestor  a  tinge  of  color  that  was  not  white ; 
and  the  judiciary  could  not  be  regulated  by  degrees  in 
such  cases,  without  some  legislative  authority.  There  is, 
however,  abundant  authority  of  that  kind,  which  relieves 
the  Court  from  all  difiiculty  in  this  respect,  by  distinctly 
defining,  who  are  mulattoes  in  our  law  or  persons  of  color, 
as  the  subjects  of  our  disabling  or  penal  statutes.  Thus 
in  the  Act  of  1777,  the  evidence  of  "mulattoes  or  persons 
of  mixed  blood,"  namely,  those  ^'descended  from  negro  an- 
cestors, to  the  fourth  generation  inclusive,"  is  made  in- 
competent except  against  negroes,  Indians,  Mulattoes,  or 
such  persons  of  mixed  blood.  In  a  great  number  of 
States,  "free  negroes"  and  ''mulattoes,"  and  ''persons  of 
mixed  blood,"  or  "persons  of  color,"  are  subjected  to  dis- 
abilities or  punishment.    They  are  to  be  found  in  the 
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Revised  Statutes  under  several  heads,  but  mostly  under 
that  of  ^'slaves  and  persons  of  color ;''  and  in  the  74tk 
section  of  that  Act,  taken  from  that  of  1826,  it  is  enacted, 
that  ''all  free  mulattoes,  descended  from  negro  ancestors 
to  the  fourth  generation  inclusive,  though  one  ancestor  of 
each  generation  may  have  been  a  white  person,  shall 
come  within  the  provisions  of  the  Act."  The  Constitu- 
tion, likewise,  in  the  third  section  of  the  first  article  of 
the  amendment,  describes  in  the  same  manner  the  free 
mulattoes  or  free  persons  of  mixed  blood,  who  are  not  ad* 
mitted  to  vote  for  representatives  in  the  legislature.  It  is 
thus  very  clear,  that  the  term  **free  person  of  qplor''  in 
the  Act  of  1840,  and  in  that  of  18S3,  making  it  a  capital 
felony  for  a  person  of  color  to  make  an  assault  with  in- 
tent to  commit  a  rape  on  a  white  woman,  and  in  other 
penal  statutes,  is  to  be  understood  in  our  law,  at  this 
day,  to  mean  a  person  descended  from  a  negro  within  the 
fourth  degree  inclusive,  though  an  ancestor  in  each  in- 
tervening  generation  was  white.  Therefore  this  convic- 
tion and  sentence  ought  to  stand. 

Vbsl  Curiam.        Ordered  to  be  certified  accordingly. 


JUNE  TERM,  1849.  3a» 


JAMES  ALBRITTON,  ADM'R.  v«.  WILLIAM  SUTTON. 

A  testator  devised  aa  follows:  <'  I  gire  to  my  son,  Benjamia  D.  Harper,  a*l 
my  estate  after  settling  my  debts,  except  the  $300  above  mentioned.  If 
Benjamin  does  not  live  till  of  age,  then  I  dispose  of  my  estate  aa  fellows: 
I  give  to  my  sisters,  dte."  Beigamin  died  under  age.  Held,  that  he  waa 
entitled  to  the  profits  of  the  estate,  (except  the  $300)  during  his  life. 

The  cases  of  Turner  v.  Whitted,  2  Hawks,  C13,  and  Spntill  v.  Moore^  5 
Ired*  Eq.  284. 

Appeal  from  the  Superior  Court  of  Law  of  Greene 
County,  at  the  Fall  Term  1848,  his  Honor  Judge  Settle 
presiding. 

Hugh  J.  Harper  made  his  will  and  therein  bequeathed 
$300  to  Samuel  W.  Scarbrough,  and  then  disposed  as 
follows :  ^'I  give  unto  my  son  Benjamin  D.  Harper  all  my 
estate  after  settling  my  debts,  except  the  0300  above 
mentioned*  If  Benjamin  does  not  live  till  of  age,  then  I 
dispose  of  my  estate  as  follows :  I  give  to  my  sisters,  if 
•live,  or  their  children,  etc. :  all  to  have  an  equal  share.'' 

The  testator's  estate  consisted  of  land,  negroes,  and 
other  chattels,  and  some  debts,  and  cash.  The  defendanff 
Sutton,  was  appointed  the  guardian  of  the  infant  Benja- 
mint  and  in  that  character  entered  into  the  landy  and  also 
settled  with  the  executor  of  the  testator  and  received  the 
slaves  and  other  personal  property  on  behalf  of  his  ward. 
Benjamin  afterwards  lived  several  years,  and  then  died 
under  31 ;  and  the  plaintiff  administered  on  his  estate, 
and  filed  this  petition,  praying  for  an  account  of  the  pro- 
fits of  the  estates,  accrued  during  the  life  of  his  intestate, 
and  payment  of  the  balance,  that  might  be  found  due, 
after  deducting  disbursments  for  the  maintainance  of 
the  infant.    The  defendant  put  in  a  demurrer,  which, 
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on  argumenti  was  over-ruled ;  and  the  defendant  ap- 
pealed. 

Rodman^  for  the  plaintiff. 

/.  H.  Bryan  and  J.  W.  Bryan,  for  the  defendant 

RuFFiN,  C.  J.  The  decree  must  be  afErmed.  For  al- 
though it  be  a  general  rule^that  when  particular  legacies 
are  payable  at  a  future  day,  the  legatee  is  not  entitled  to 
interest  before  the  day,  yet  there  is  an  established  excep- 
tion to  that,  when  the  gift  is  to  an  infant  child,  and  the 
parent  makes  no  other  provision  for  his  maintainance  in 
the  mean  while.  Crickets  v.  Dalby^  8  Yes.  10.  Chamber 
V.  Goldmn.  11  Ves.  1.  Wynch  v.  Wynch^  1  Cox  433. 
Heath  V.  Perry,  3  Atk.  101.    Sheledan  v.  North,  3  Atk.  430. 

But  here  the  words  plainly  import  an  immediate  gift  of 
the  whole  estate,  except  a  small  pecuniary  legacy,  and 
vested  it  immediately  in  the  son,  but  defeasible  upon  the 
eontingency  of  his  dying  under  2t ;  and  in  that  case  it  is 
perfectly  settled,  that  the  legatee  takes  the  profits,  until 
the  divesting  of  his  estate  by  the  happening  of  the  con- 
tingency. Nicholas  V.  Osborne,  2  P.  Wms.  410.  Shepherd 
v.  Ingram,  I  Amb.  448.  Skey  v.  Barnes,  3  Meriv.  340. 
Turner  v.  Whitted^  2  Hawks.  613.  Spruill  v.  Moore,  5 
Ired.  Eq.  284. 

Per  Curiam.  Decree  affirmed  with  costs. 
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THE  STATE  vs.  CAESAR,  A  SLAVE. 

If  a  while  man  wantoaly  ioflicti  upon  a  slave,  over  whom  be  hae  no  an- 
thonty»  a  levere  blow  or  repeated  blowi,  ander  UQOiDal  ciroumslancei,  and 
Uieelave,al  th$  tnttaal,  itrikee  and  kill*,  without  evinciog,  by  the  roeaaa 
need,  great  wickedaeM  or  craelty»  he  ii  only  goilty  of  man-elaaghter,  giv- 
ing due  weight  to  motivei  of  policy  and  the  neceeiity  for  eubordination. 

The  earoe  principle  of  eitenuation  appliee  to  the  eaie  of  the  beaten  daTo'e 
comrade  or  friend,  who  ii  preeent  and  inetantly  killa  the  aMaliant, 
without,  in  like  manner,  evincing,  by  the  means  used,  great  wiokedatsi  or 
•iiieity. 

RuvFiN,  C.  J.,  dineDled. 

The  cases  of  the  State  v  Tackett,  1  Hawks.  917,  State  v.  Ha/r,  St  Hawks* 
589,  State  v.  WiU,  1  Dev.  &,  Bat  191,  State  ▼•  Jlfenji,9  Dot.  963,  and 
State  V.  Jarrottf  1  Ired.  86»  cited,  commented  on  and  approred. 

Appeal  from  the  Superior  Court  of  Law  of  Martin 
County,  at  the  Fall  Term  1848,  his  Honor  Judge  Dick 
presiding. 

This  was  an  indictment  for  murder  in  the  words  and 
figures  following,  to-wit : 

State  of  North  Carolina,    )    Superior  Court  of  Law, 
Martin  County,         )         Fall  Term,  1848. 

The  jurors  for  the  State,  upon  their  oath,  present,  that 

Cseaar,  a  slave,  the  property  of  John  Latham  and  Thomas 

Latham,  not  having  the  fear  of  God  before  his  eyes,  but 

being  moved  and  seduced  by  the  instigation  of  the  devil, 

on  the  fourteenth  day  of  August,  A.  D.  eighteen  hundred 

and  forty  eight,  with  force  and  arms,  at  and  in  the  Coua* 

ty  of  Martin  aforesaid,  in  and  upon  one  Kenneth  Mizell, 

in  the  peace  of  God  and  the  State  then  and  there  being, 

feloniously,  wilfully  and  of  his  malice  aforethought,  did 

make  an  assault,  and  that  the  said  Ceesar,  with  a  certain 

large  stick,  which  he  the  said  CcBsar  in  both  his  bands 

then  and  there  had  and  held,  him  the  said  Kenneth  Mixtll, 
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then  and  there  feloniously,  wilfully  and  of  his  malice 
aforethought,  did  strike  and  beat,  giving  to  him  the  said 
Kenneth  Mizell,  then  and  there,  by  striking  and  beating 
him  as  aforesaid,  with  the  stick  aforesaid,  in  and  apoa 
the  left  jaw  and  the  left  side  of  the  neck  of  him  the  said 
Kenneth  Mizell,  one  mortal  bruise,  of  the  breadth  of  two 
inches  and  of  the  length  of  six  inches,  of  which  said  mor« 
tal  bruise  the  said  Kenneth  Mizell  from  the  said  four- 
teenth day  of  August  in  the  year  aforesaid,  until  the  fif- 
teenth day  of  the  same  month  in  the  year  aforesaid,  at 
and  in  the  County  aforesaid,  did  languish  and  languishing 
did  live  ;  on  which  said  fifteenth  day  of  August  in  the 
year  aforesaid,  the  said  Kenneth  Mizell  in  the  County 
aforesaid  died  :  And  so,  the  jurors  aforesaid*  upon  their 
oath  aforesaid,  do  say  that  the  said  Ceesar  the  said  Ken- 
neth Mizell,  in  the  manner  and  form  aforesaid, felonioa8ly» 
wilfully  and  of  his  malice  aforethought,  did  kill  and  mur- 
der, contrary  to  the  peace  and  dignity  of  the  State. 

On  which  indictment*  the  prisoner  being  arraigned, 
pleaded  not  guilty. 

The  prisoner  being  put  on  his  trial,  the  State  first  ex- 
amined one  Brickhouse,  who  stated,  that  he  went,  in 
company  with  the  deceased,  to  Jameston,  in  the  County 
of  Martin,  in  the  afternoon  of  the  14th  of  August,  1848: 
that  the  deceased  and  he  (the  witness)  drank  spirits  in 
the  town  of  Jameston,  until  they  were  both  intoxicated : 
that  they  went  to  the  house  of  Mr.  Cahoon  about  dark  for 
the  purpose  of  staying  all  night :  that  he  (the  witness) 
and  the  deceased  went  to  bed  together,  and,  after  sleep- 
ing some  short  time,  he  was  awoke  by  the  deceased,  who 
proposed  that  they  should  get  up  and  walk  out :  that 
they  did  so  and  crossed  an  old  field  and  went  into  the 
town  of  Jameston :  they  had  a  bottle  of  spirits  with  them, 
and  each  took  a  drink  while  crossing  the  old  field : 
that  near  a  store  house  in  Jameston  they  found  two  ne- 
gro men  lying  on  the  ground :  that  the  witness  was  not 
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acqaainted  with  either  of  them,  bat  had  since  leamed, 
that  they  were  the  prisoner  and  a  man  named  Dick:  the 
vritness  informed  the  prisoner  and  Dick,  that  he  and  the 
deceased  Were  patrollers,  and  he  (the  witness)  took  np  a 
piece  of  board  and  gave  the  prisoner  and  Dick  each  two 
or  three  slight  blows :  that  he  (the  witness)  then  entered 
into  a  conversation  with  the  prisoner  and  Dick,  and,  while 
conversing  with  them,  a  third  negro  came  up,  who,  he 
has  since  understood,  is  named  Charles :  that  he  (the  wit* 
ness)  asked  Charles  if  he  knew  they  were  patrollers,  and 
took  hold  of  Charles  and  ordered  Dick  to  go  and  get  a 
whip  for  him  to  whip  Charles  with  :  Dick  went  off  a  lew 
steps  and  stopped :  witness  let  Charles  go  and  took  hold 
of  Dick :  witness  then  received  a  violent  blow  on  his 
head,  which  made  a  wound  about  an  inch  in  length,  and 
stunned  him :  when  he  recovered,  he  saw  the  deceased 
lying  on  the  ground  at  full  length  and  the  negroes  all 
gone :  witness  called  the  deceased,  but  received  no  an* 
swer :  witness  then  went  to  the  house  of  Cahoon  to  get  a 
gun,  but  failing  to  do  so,  returned  where  he  had  left  the 
deceased,  and  found  the  deceased  some  twenty  yards 
from  where  he  left  him :  deceased  wa£(  lyic^  on  the 
ground :  the  deceased  got  up  and  took  his  (witness')  arm 
and  witness  conducted  deceased  to  the  house  of  Gaboon : 
deceased  asked  for  some  water,  which  witness  procured 
for  him,  and  he  and  the  deceased  went  to  bed  together : 
after  they  were  in  bed,  the  deceased  asked  witness,  if  he 
would  go  with  him  on  Thursday  night  after  the  negroes, 
and  further  remarked,  that  he  could  not  talk  much  longer. 
Witness  further  stated,  that,  being  considerably  intoxica- 
ted, he  fell  asleep  and  was  awoke  about  two  or  three 
o'clock  in  the  morning  by  Mr.  Gaboon.  The  deceased 
was  dying,  and  blood  and  froth  running  out  of  his  mouth 
and  nose  on  the  pillow  where  he  lay.  Deceased  died  ia 
a  few  minutes  after  witness  awoke. 
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The  slave  Dick  was  next  examined  on  the  part  of  the 
State.    Dick  stated,  that  he  and  the  prisoner  were  lying 
on  the  ground  near  a  store  house  about  eleven  o*clock  at 
night :  that  two  white  men,  strangers  to  him,  came  to  the 
place  where  he  and  the  prisoner  were  lying :  that  one  of 
them,  who,  he  has  since  learned,  was   Mr.  Brickhonse, 
said  they  were  patrollers,  and  Brickhouse  took  a  piece  of 
board  and  gave  the  witness  and  the  prisoner  each  two  or 
three  slight  blows,  which  did  not  hurt  the  witness,  and 
the  witness  thought  it  was  done  in  sport  by  Brickhouse. 
Brickhouse  then  asked  the  witness,  if  he  could  not  get 
some  girls  for  them,  and  further  remarked,  that  he  bad 
money  a  plenty ;  witness  declined  doing  so:  about  that 
time,  Charles  came  up  :  Brickhouse  asked  Charles,  if  he 
knew  they  were  patrollersy  and  took  hold  of  Charles  and 
ordered  witness  to  go  and  get  a  whip  to  whip  Charles 
with  :  witness  moved  off  a  few  steps  and  stopped :  Brick* 
bouse  then  let  go  Charles  and  took  hold  of  witness  and 
the  deceased  also  took  hold  of  the  hand  of  witness  :  Brick* 
house  then  began  to  beat  the  witness  with  his  fist  and 
struck  several  blows  on  the  head  and  in  the  side  of  wit- 
ness, which  hurt  him ,  and  he  begged  Brickhouse  to  quit* 
Witneiis  further  stated,  that  while  Brickhouse  was  beat* 
ing  him  with  his  fist  and  the  deceased  holding  his  band, 
the  prisoner  went  to  the  fenee  and  got  a  rail,  and  struck 
in  among  them,  and  they  all  came  down  together,  and  he 
got  up  and  ran  off. 

Charles  was  next  examined  by  the  State.  Charles 
8tated»  that  he  heard  a  conversation  and  went  to  the 
place,  where  he  found  two  white  men  and  Caesar  and 
Dick,  engaged  in  conversation :  Brickhouse  asked  him 
(the  witness,)  if  he  knew  they  were  patrollers  and  took 
hold  of  him  (the  witness,)  and  told  Dick  to  go  and  get  a 
whip':  Dfi^k^mbyed  oflT  a  few  steps  and  stopped :  Brick- 
Jiouse  let  wi(n0S9  go  and  took  hold  of  Dick  and  began  to  beat 
him  with  his  fist,  and  the  deceased  also  took  hold  of  Dick : 
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the  prisoner  remarked  to  witness,  that  he  coukl  not  stand 
that,  and  run  to  the  fence  and  got  a  rail,  and  with  the 
rail  iaboth  hands  struck  Brickhonse  on  the  head :  the 
rail  broke  in  two  pieces,  leaving  a  piece  of  the  rail  three* 
or  four  feet  long  in  the  hands  of  the  prisoner :  the  prison- 
er then  struck  Mizell,  the  deceased,  with  the  piece  in  his 
hands  and  felled  him  to  the  ground  at  full  length:  the 
prisoner  then  ran  off  and  Brickbouse  pursued  him  ;  wit- 
ness also  ran  off,  leaving  the  deceased  lying  at  full  length 
on  the  ground.  This  witness  was  tb^n  examined  as  to 
the  size  and  quality  of  the  rail,  used  by  the  prisoner.  He 
stated,  that  it  was  a  fence  rail  of  the  usual  length,  was 
fit  for  fencing,  and  was  part  of  a  fence,  when  taken  by 
the  prisoner,  and  was  about  the  size  of  a  piece  of  timber 
in  the  Court  House,  pointed  out  by  the  witness ;  which 
piece  of  timber  was  about  four  inches  wide  by  two  and 
a  half  inches  thick.  The  witness  further  stated,  that  the 
rail  aforesaid  was  of  sap  timber  and  tolerably  rotten ; 
and  that  it  had  rained  the  day  before. 

Whitmell,  a  slave,  was  next  examined  by  the  State. 
He  stated,  that  on  the  night  of  the  homicide  the  prisoner 
came  to  his  house  in  Jameston,  and  asked  him  (the  wit- 
ness)  how  he  was.  Witness  replied,  he  was  very  well* 
Witness  then  asked  the  prisoner  how  he  was.  The 
prisoner  replied,  bad  enough,  and  went  on  to  say,  that  he 
had  knocked  down  one  white  man  and  crippled  another ; 
and  further  said,  the  white  men  were  beating  Dick :  that 
he  took  a  rail  and  knocked  them  down,  one  for  dead  ; 
that  the  other  white  man  called  the  one  he  had  knocked 
down,  but  he  did  not  answer,  and  he  (the  prisoner)  did 
not  know  whether  he  was  dead  or  not ;  the  prisoner 
further  stated,  that  the  white  men  gave  them  two  Qf^ three 
licks  round  and  walked  off,  and  he  (the  prit 
laughed  :  the  white  men  came  back 
Dick — that  he  (the  prisoner)  asked 
stand  that — ^Charleit  said  nothing — pnl 
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an  oatbt  that  he  could  not  stand  it—he  got  a  rail 
and  Btrnck  them,  and  left  one  of  them  for  dead.  The 
prisoner  was  a  man  of  ordinary  size ;  and  it  was  in  proof, 
that  he  was  employed  in  getting  timber.  It  was  also  in 
proof,  that  he  was  obedient  to  white  persons,  so  far  as 
the  witness  knew  or  had  heard. 

The  Attorney  General  insisted,  that,  npon  this  evidence, 
it  was  a  case  of  murder. 

The  prisoner's  counsel  contended,  that  whilst  an  or* 
dinary  assault  and  battery  by  a  white  man  on  a  slave 
would  not  be  sufficient  to  extenuate  the  crime  from  mur- 
der to  manslaughter ;  yet  this  was  a  case,  in  which  we 
were  obliged  to  resort  to  the  primary  rule,  which  pro* 
Bounces  on  the  character  of  provocations,  and  that  the 
application  of  this  principle  was  left  to  the  intelligence 
and  conscience  of  the  jury :  That  the  circumstances  of 
this  case,  the  time,  the  manner,  the  drunken  situation  of 
the  white  men,  their  conduct  on  that  occasion,  being  utter 
strangers  to  the  negroes  and  the  negroes  to  them,  were 
naturally  calculated  to  provoke  a  well  disposed  slave  into 
a  violent  passion,  and,  therefore,  the  crime  was  extenua- 
ted to  manslaughter. 

*  The  prisoner's  counsel  further  contended,  that,  if  the 
Jury  believed  the  deceased  and  Brickhouse  having  whipped 
the  prisoner,  then  violently  assaulted  Dick,  without  pro- 
vocation or  justifiatioii,  and  was  in  the  act  of  severely 
beating  him  (Dick  begging)  so  as  naturally  to  provoke 
the  anger  of  the  prisoner,  being  a  well  disposed  negro, 
and,  under  the  excitement  of  passion  thus  produced,  the 
prisoner  gave  the  deceased  a  blow,  which  produced  death, 
it  was  only  manslaughter :  That,  if  the  jury  believed 
the  deceased  and  Brickhouse,  without  authority  or  justi« 
fication,  having  whipped  the  prisoner,  then  were  in  the 
act  of  severely  beating  Dick,  the  comrade  of  the  prisoner, 
(Dick  then  begging,)  and  the  prisoner,  with  the  intent  of 
releasing  Dick  from  further  violence, struck  the  deceased, 
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it  was  only  man-sIanghUr :  That,  if  the  JQry  believed 
the  deceased  and  Brickhouse,  withoat  authority  or  justi- 
fication, whipped  the  prisoner,  as  stated  by  the  witness, 
and  then  the  deceased  and  Brickhonse,  without  authority, 
provocation,  or  justification,  were  violently  beating  Dick» 
the  comrade  of  the  prisoner,  (Dick  then  begging)  and  the 
prisoner,  under  the  excitement  of  passion  thus  produced 
and  with  an  intent  only  to  relieve  his  comrade,  Dick» 
from  further  violence,  struck  the  deceased,  it  was  only 
manslaughter :  That  if  the  jury  believed  the  prisoner 
struck  with  the  intent  only  of  preventing  a  felony  upon 
Dick  by  Brickhouse  and  the  deceased,  it  was  only  man- 
slaughter :  That,  if  the  jury  believed  the  prisoner  struck, 
while  smarting  under  the  influence  of  passion,  caused  by 
the  infliction  of  blows  given  him  by  Brickhouse  or  Mizell# 
under  the  circumstances  it  was  only  manslaugbter.  Tha 
prisoner's  counsel  further  contended,  that  from  the  evi* 
dence  in  this  case,  the  weapon  used  was  not  a  deadly 
one ;  and  that  the  jury  were  to  decide  that  question,  and 
argued  to  the  jury,  that  at  least  it  was  doubtful,  whether 
the  weapon  was  deadly  or  not« 

The  Court  charged  the  jury,  that,  if  the  evidence,  sub- 
mitted to  them,  satisfied  their  minds  beyond  a  reasonable 
doubt,  that  the  prisoner  at  the  bar  slew  the  deceased  with 
a  fence  rail  or  a  part  of  a  fence  rail,  under  the  circum* 
stances  detailed  by  the  witnesses,  it  was  a  case  of  murder* 

If  the  witnesses  had  given  a  correct  description  of  the 
rail  or  piece  of  rail,  with  which  the  prisoner  inflicted  tho 
blow  on  the  deceased,  it  was  an  instrument  in  the  hands 
of  a  stout  man  calculated  to  produce  death  or  great  bodily 
harm ;  and  was,  therefore,  in  law,  a  deadly  weapon. 
The  Court  further  charged  the  jury,  that,  if  the  evidence 
of  the  witnesses  Dick  and  Charles  were  true,  as  to  what 
took  place  preceding  the  blow  inflicted  by  the  prisoner 
on  the  deceased,  it  would  not  amount  to  legal  provoca- 
tioui  so  as  to  extenuate  the  killing  from  murder  to  man* 
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slaughter — the  prisoner  being  a  slave  and  the  deceased  a 
free  white  man.  The  blows  inflicted  by  Brickhouse  on 
the  prisoner,  as  detailed  by  the  witness  Dick,  and  the 
blows  subsequently  inflicted  on  Dick  by  Brickhouse,  werr, 
taking  the  evidence  to  be  true,  nothing  more  than  or- 
dinary assaults  and  batteries ;  and  an  ordinary  assault 
and  battery,  inflicted  by  a  free  white  man  on  a  slave, 
would  not  amount  to  such  legal  provocation  as  would 
extenuate  the  killing  of  a  free  white  man  by  the  slave 
Irom  murder  to  manslaughter,  however  worthless  and 
degraded  the  white  man  might  be. 

The  jury,  under  the  charge  of  the  Court,  found  the 
prisoner  guilty,  in  manner  and  form,  as  charged  in  the 
bill  of  indictment.  After  sentence  of  death,  the  prisoner 
appealed  to  the  Supreme  Court. 

Attorney  General,  for  the  State. 
BiggSf  for  the  defendant. 

Peabson,  J.  The  prisoner,  a  slave,  is  convicted  of  mur- 
der  in  killing  a  white  man.  The  case  presents  the  ques* 
tion,  whether  the  rules  of  law,  by  which  manslaughter  is 
distinguished  from  murder,  as  between  white  men,  are 
applicable,  when  the  party  killing  is  a  slave.  If  not,  then 
to  what  extent  a  diflerence  is  to  be  made  ? 

The  general  question  is  now  presented  directly,  for  the 
first  time.  In  ''Wiirx*  case,  the  person  killed  was  the 
overseer,  who  stood  in  the  relation  of  master.  In  **Jar* 
roit^st"  case,  the  general  question  was  discussed,  but  the 
decision  did  not  turn  upon  it. 

These  being  the  only  two  cases  in  this  Court,  where  it 
was  necessary  to  discuss  the  question,  while  it  renders 
pur  duty  the  more  difHcult,  cannot  fail  to  strike  every 
inind,  as  a  convfncing  proof  of  the  due  subordination  and 
gogd  conduct  of  our  slave  population,  and  to  suggest,  that, 
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if  any  departure  from  the  known  and  ordinary  rules  of 
the  law  of  homicidejis  to  be  made/  it  is  called  for  to  a 
very  limited  extent. 

It  is  clear,  that  the  killing  of  the  deeeased  is  neither  a 
greater  nor  less  offence,  than  would  have  been  the  killing 
of  the  witness,  Brickhouse.  He  was  the  most  forward 
and  officious  actor,  but  the  deceased  had  Identified  him- 
self  with  him.  They  set  out  upon  a  common  purpose. 
When  a  false  word  was  told,  in  saying,  "they  were  pat- 
rollers,"  the  deceased  acquiesced  by  silence — when  the 
slight  blows  were  given  with  the  board,  ^he  deceased 
gave  countenance  to  it — when  Brickhouse  seized  Dick 
and  began  to  beat  him,  the  deceased  caught  hold  of  his 
hands  and  held  him,  while  his  coadjutor  beat  him. 

To  present  the  general  question  by  itself,  and  prevent 
confusion,  it  will  be  well  to  ascertain,  what  would  have 
been  the  offence,  if  all  the  parties  had  been  white  men  ? 
Two  friends  are  quietly  talking  together  at  night — ^two 
strangers  come  up— one  strikes  each  of  the  friends  several 
blows  with  a  board ;  the  blows  are  slight,  but  calculated 
to  irritate — ^a  third  friend  comes  up— one  of  the  strangers 
seizes  him,  and  orders  one  of  the  former  to  go  and  get  a 
whip  that  he  might  whip  him.  Upon  his  refusing  thus 
to  become  an  aider  in  their  unlawful  act,  the  two  stran- 
gers set  upon  him — one  holds  his  bands,  while  the  other 
beats,  him  with  his  fist  upon  the  head  and  breast,  he  not 
venturing  to  make  resistance  and  begging  for  mercy-* 
his  friend  yielding  to  a  burst  of  generous  indignation,  ex- 
claims, "I  can't  stand  this,"  takes  up  a  fence  rail,  knocks 
one  down,  and  then  knocks  the  other  down,  and  without 
a  repetition  of  the  Uow^  the  three  friends  make  their  es- 
cape. The  blow  given  to  one  proves  fatal.  Is  not  the 
bare  statement  sufficient  ?  Does  it  require  argument*  or 
a  reference  to  adjudged  cases  to  show,  that  this  is  not  a 
case  of  murder?  or,  ''of  a  black,"  diabolical  heart,  regard- 
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less  or  social  doty  and  fatally  bent  on  mischief?  Il  is 
clearly  a  case  of  manslaughter  in  its  most  mitigated 
form.  The  provocation  was  grie  vous.  The  blow  was  in« 
flicted  with  the  first  thing  that  could  be  laid  hold  of:  it 
was  not  repeated  and  must  be  attributed,  not  to  malice,  but 
to  a  generous  impulse,  excited  by  witnessing  injury  done 
to  a  friend.  The  adjudged  cases  fully  sustain  this  con- 
clusion. In  12  Coke.  Rep.  87,  **two  are  playing  at  bowls; 
they  quarrel  and  engage  in  a  fight :  a  friend  of  one,  stand* 
ing  by,  seizes  a  bowl  and  strikes  a  blow,  whereof  the 
man  dies.  This  is  manslaughter,  because  of  the  passion^ 
which  is  excited,  when  one  sees  his  friend  assaulted.^ 
This  is  the  leading  case  ;  it  is  referred  to  and  approved 
by  all  the  subsequent  authorities.  King  v.  Huygot,  1 
Kel.  69.     1  Russ.  on  crimes,  500.     1  East.  P.  C.  328,  S40. 

As  this  would  have  been  a  case  of  manslaughter,  if 
the  parties  had  been  white  meu ;  are  the  same  rules  ap- 
plicable,  the  party  killing  being  a  slave  T  The  law- 
making power  has  not  expressed  its  will,  but  has'left 
the  law  to  be  declared  by  the  * 'Courts,  as  it  may  be  de- 
duced from  the  primary  principles  of  the  doctrine  of 
homicide.^'  The  task  is  no  easy  one,  yet  it  is  the  duty 
of  the  Court  to  ascertain  and  declare  what  the  law  is. 

I  think  the  same  rules  are  not  applicable ;  for,  from 
the  nature  of  the  institution  of  slavery,  a  provocation, 
which,  given  by  one  white  man  to  another,  would  excite 
the  passions,  and  ''dethrone  reason  for  a  time,"  would  not 
and  ought  not  to  produce  this  effect,  when  given  by  a 
white  man  to  a  slave.  Hence,  although,  if  a  white  man, 
receiving  a  slight  blow,  kills  with  a  deadly  weapon,  it  is 
but  manslaughter;  if  a  slave,  for  such  a  blow,  should  kill 
a  white  man,  it  would  be  murder ;  for,  accustomed  as  he 
is  to  constant  humiliation,  it  would  not  be  calculated  to 
excite  to  such  a  degree  as  to  "dethrone  reason,"  and  must 
be  ascribed  to  a  *'wicked  heart,  regardless  of  social  duty." 
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That  sacb  is  the  law  is  not  ooly  to  be  dedaced,  as  above* 
from  primary  principles*  bat  is  a  necessary  consequence 
of  the  doctrine  laid  down  in  Tuckets  case^  1  Hawks.  217. 
*' Words  of  reproach,  used  by  a  slave  to  a  white  man,  may 
amount  to  a  legal  provocation,  and  extenuate  a  killing 
from  murder  to  manslaughter." 

The  reason  of  this  decision  is,  that,  from  our  habits  of 
*  association  and  modes  of  feeling,  insolent  words  from  a 
slave  are  as  apt  to  provoke  passion,  as  blows  from  a 
white  man.  The  same  reasoning,,  by  which  it  is  held, 
that  the  ordinary  rules  are  not  applicable  to  the  case  of 
a  white  man,  who  kills  a  slave,  leads  to  the  conclusion, 
that  they  are  not  applicable  to  the  case  of  a  slave,  who 
kills  a  white  man. 

The  announcement  of  this  proposition,  now  directly 
made  for  the  first  time,  may  have  somewhat  the  ap- 
pearance of  a  law,  maefe  o/iEer  the  fact.  It  is,  howeverv 
not  a  new  law^  but  merely  a  new  application  of  a  well 
settled  principle  of  the  common  law.  The  analogy  holds 
in  the  other  relations  of  life — parent  and  child,  tutor  and 
pupil,  master  and  apprentice,  master  and  slave.  A  blow, 
given  to  the  child,  pupil,  apprentice,  or  slave,  is  less  apt 
to  excite  passion,  than  when  the  parties  are  two  white 
men  **free  and  equal  ;*'  hence,  a  blow,  given  to  persons, 
filling  these  relations,  is  not,  under  ordinary  circumstances, 
a  legal  provocation*  So,  a  blow,  given  by  a  white  man 
to  a  slave,  is  not,  under  ordinary  circumstances,  a  legal 
provocation,  because  it  is  less  apt  to  excite  passion,  than 
between  equals.  The  analogy  fails  only  in  this :  in  the 
cases  above  put,  the  law  allovos  of  the  infliction  of  blows. 
A  master  is  not  indictable  for  a  battery  upon  his  slave ;  a 
parent,  tutor,  master  of  an  apprentice^  is  not  indictable, 
except  there  be  an  excess  of  force ;  whereas  the  law 
does  tiot  allow  a  white  man  to  inflict  blows  upon  a  slave, 
who  is  not  his  property — he  is  liable  to  indictment  for  so 
doing.    In  other  words,  in  this  last  case,  the  blow  is  not 
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a  legal  provocation,  although  the  party,  giving  it,  is  liable 
to  indictment ;  while  in  the  other  cases,  whenever  the 
blow  subjects  one  party  to  an  indictment,  it  is  a  legal 
provocation  for  the  other  party.  This  is  a  departure  from 
the  legal  analogy,  to  the  prejudice  of  the  slave.  It  is 
supposed,  a  regard  to  due  subordination  makes  it  neces- 
sary, but  the  application  of  the  new  principle,  by  which 
this  departure  is  justified,  should,  I  think,  be  made  with 
great  caution,  because  it  adds  to  the  list  of  constructive 
murders,  or  murders  by  "malice  implied." 

Assuming  that  there  is  a  difference,  to  what  extent  is 
the  difference  to  be  carried  T     In  prosecuting  this  en- 
quiry,  it  should  be  borne  in  mind,  that  the  reason  of  the 
difference  is,  that  a  blow  inflicted  upon  a  white  man 
carries  with  it  a  feeling  of  degradation,  as  well  as  bodily 
pain,  and  a  sense  of  injustice  ;  all,  or  either  of  which  are 
calculated  to  excite  passion :  whereas,  a  blow  inflicted 
upon  a  slave  is  not  attended  with  any  feeling  of  degrada- 
tion, by  reason  of  his  lowly  condition,  and  is  only  calca* 
lated  to  excite  passion  from  bodily  pain  and  a  sense  of 
wrong  ;  for,  in  the  language  of  Chief  Justice  Tatlor,  in 
Holers  case,  2  Hawks,  582,  "the  instinct  of  a  slave  may 
be,  and  generally  is,  turned  into  subserviency  to  his  mas- 
ter's will,' and  from  him  he  receives  chastisement,  whether 
it  be  merited  or  not,  with  perfect  submission,  for,  he 
knows  the  extent  of  the  dominion  assumed  over  him,  and 
the  law  ratifies  the  claim.    But  when  the  same  authority 
is  wantonly  usurped  by  a  stranger,  nature  is  disposed  to 
assert  her  rights,  and  prompt  the  slave  to  resistance." 

We  have  seen,  that  the  general  rule  is,  that  whenever 
force  is  used  upon  the  person  of  another,  under  circum- 
stances amounting  to  an  indictable  offence,  such  force  is 
a  legal  provocation  ;  otherwise,  it  is  not. 

By  this  rule,  ''Will's  case,''  1  Dev.  &  Bat.  121,  would 
have  been  a  case  of  murder ;  for,  it  was  settled  in  **Man*s 
casCf'  z  Dev-  363,  that  a  master  is  not  indictable  for  a 
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battery  npoc  bis  own  slave,  however  severe  or  anreason- 
able.  Bat  Will  was  held  guilty  of  manslaughter  only, 
the  Cenrt  feeling  itself  constrained  to  make  some  allow- 
ance for  the  feelings  of  nature.  By  this  rule,  if  a  slave, 
who  has  been  guilty  of  insolence,  receives  a  blow  from  a 
white  man,  it  is  a  legal  provocation  ;  for  the  white  man 
has  committed  an  indictable  ofienoe.  Hale*s  case^  2 
Hawks.  582.  This  case  would  be  as  strong  an  authority 
to  show,  that  the  case  above  put  was  but  manslaughter, 
except  for  reasons  of  policy  and  the  necessity  of  keeping 
up  due  subordination,  as  '^ifanV  case  was  to  show,  that 
**Wiirs**  case  was  a  case  of  murder,  except  for  an  allows 
ance  for  the  feelings  of  nature. 

In  the  case  above  put,  a  blow  is  supposed,  unaccom- 
panied by  bodily  pain  or  unusual  circumstances  of  op* 
pression,  the  only  incentive  to  passion  being  a  sense  of 
degradation,  which  a  slave  is  not  allowed  to  feel.  When 
bodily  pain  or  unusual  circumstances  of  oppression  oc« 
cur,  one  or  both  is  suflSioient  to  account  for  passion,  put* 
ting  a  sense  of  degradation  out  of  the  question,  and  there 
MTouId  be  legal  provocation. 

I  think  it  clearly  deducible  from  HaUs  case^  and  ana* 
logics  of  the  common  law,  that,  if  a  white  man  wantonly 
inflicts  upon  a  slave,  over  whom  he  has  no  authority,  a 
severe  blow,  or  repeated  blows  uzlder  unusual  circum- 
stances, and  the  slave  cU  the  instant  strikes  and  kills,  with* 
out  evincing,  by  the  means  used,  great  wickedness  or 
cruelty,  he  is  only  guilty  of  manslaughter,  giving  due 
weight  to  motives  of  policy  and  the  necessity  for  subor* 
diaatioo. 

This  latter  consideration,  perhaps,  requires  the  killing 
should  be  at  tlie  instant ;  for,  it  may  not  be  consistent  with 
due  subordination  to  allow  a  slave,  after  he  is  extricated 
from  his  difficulty  and  is  no  longer  receiving  blows  or  in 
danger,  to  return  and  seek  a  combat.  A  wild  beast 
wounded  or  in  danger  will  turn  upon  a  man«  but  he  sel- 
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dom  so  far  forgets  his  sense  of  inferiority  as  to  seek  a 
combat.  Upon  this  principle,  whicii  man  has  in  common 
vrith  the  beast,  a  slave  may,  without  lesing  sight  of  his 
inferiority,  strike  a  white  man,  when  in  danger  <m*  suffer' 
ing  wrong ;  but  he  will  not  seek  a  combat  after  he  is 
extricated. 

If  the  witness,  Dick,  while  one  white  man  was  holding 
Ills  hands,  and  the  other  was  beating  him,  had  killed 
either  of  them,  there  would  have  been  no  difficulty  ia 
making  the  application  of  the  above  principles,  and  de- 
ciding, that  the  killing  was  but  manslaughler,  and  of  a 
mitigated  grade,  contrasted  with  WUCs  ca$e^  who,  ai« 
though  he  did  not  seek  the  combat,  but  was  trying  to 
escape,  killed  his  owner  with  a  knife,  after  being  guilty  of 
wilful  disobedience ;  and  the  conclusion  would  derive 
comfirmation  from  the  reasoning  of  Judge  Gastox,  in 
JarroWs  case^  where  the  prisoner  had  it  in  his  power  to 
avoid  the  combat,  if  he  would,  and  struck  several  blows, 
after  the  white  man  was  prostrated* 

In  making  the  application  of  the  principles  before 
stated  to  the  case  of  the  prisoner,  another  principle  is  ia* 
volved.  The  prisoner  was  not  engaged  in  the  fight — he 
was  the  associate  and  friend  of  Dick,  and  was  present  and 
a  witness  to  his  wrongs  and  suffering. 

We  have  seen,  thift  had  he  been  a  white  man,  his  of« 
fence  would  have  been  but  manslaughter;  "because  of 
the  passion^  which  is  excited,  when  one  sees  his  friend  as* 
saulted."  (See  the  case  cited  from  Coke's  RepUs  and  the 
other  authorities.)  But  he  is  a  slave,  and  the  question  is, 
does  that  benignant  principle  of  the  law,  by  which  al- 
lowance is  made  for  the  infirmity  of  our  nature,  prompt- 
ing a  parent,  brother,  kinsman,  friend,  or  even  a  stranger 
to  interfere  in  a  fight  and  kill,  and  by  which  it  is  held, 
that,  under  such  circumstances,  the  killing  is  ascribed  to 
pa.>sion  and  not  to  malice,  and  is  manslaughter,  not  mur^ 
dcr  ;  does  this  principle  cipply  to  a  slave  ?  or  is  he  com- 
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tnandedt  under  pain  of  deaths  not  to  yield  to  these  feelings 
and  impulses  of  human  nature,  under  any  circumstances  7 
I  think  the  principle  does  apply,  and  am  not  willing,  by 
excluding  it  from  the  case  of  slaves,  to  extend  the  doctrine 
of  constructive  murder  beyond  the  limits,  now  given  to  it 
by  well  settled  principles.  The  application  of  this  prin- 
ciple will,  of  course,  be  restrained  and  qualified  to  the 
same  extent  and  for  the  same  reasons,  as  the  application 
of  the  principle  of  legal  provocation,  before  explained. 
A  slight  blow  will  not  extenuate ;  but,  if  a  white  man 
wantonly  inflicts  upon  a  slave,  over  whom  he  has  no  au- 
thority, a  severe  blow,  or  repeated  blows  under  unusual 
circumstances,  and  another,  yielding  to  the  impulse, 
natural  to  the  relations  above  referred  to,  strikes  at  the 
instant  and  kills,  without  evincing,  by  the  means  used, 
great  wickedness  or  cruelty,  the  offence  is  extenuated  to 
manslaughter. 

In  1  East.  P.  C  292;  and  in  1  Russel  on  crimes^  502,  it 
is  said,  ^after  all,  the  nearer  or  more  remote  connection 
of  the  parties  with  each  other,  seems  more  a  matter  of 
observation  to  the  jury,  as  to  the  probable  force  of  the 
provocation,  and  the  motive,  which  induced  the  inter- 
ference of  a  third  person,  than  as  furnishing  any  precise 
rule  of  law,  grounded  on  such  a  distinction." 

The  prisoner  was  the  associate  or  friend  of  Dick — his 
general  character  was  shown  to  be  that  of  an  obedient 
slave,  submissive  to  white  men — he  had  himself  received 
several  slight  blows,  without  offence  on  his  part,  to  which 
be  quietly  submitted — ^he  was  present  from  the  beginning 
— saw  the  wanton  injury  and  suffering  inflicted  upon  his 
helpless,  unoffending  and  unresisting  associate — he  must 
either  run  away  and  leave  him  at  the  mercy  of  two  drun- 
ken ruffians,  to  suffer,  he.  knew  not  how  much,  from  their 
fury  and  disappointed  lust — the  hour  of  the  night  forbade 
the  hope  of  aid  from  white  men — or  he  muf  t  yield  to  a 
generous  impulse  and  come  to  the  rescue.    He  used  force 


406  SUPREME  COURT. 


Stata  V.  Cttoir. 


enoagh  to  release  his  associate  and  they  made  their  es- 
cape, without  a  repetition  of  the  blow  Does  this  show 
he  has  the  heart  of  a  murderer  7  -  On  the  contrary,  are 
we  not  forced,  in  spite  of  stern  policy,  to  admire,  even  in 
a  slave,  the  generosity,  which  incurs  danger  to  save  a 
friend?  The  law  requires  a  slave  to  tame  down  his 
feelings  to  suit  his  lowly  condition,  but  it  would  be  savage, 
to  allow  him,  under  no  circumstances,  to  yield  to  a  gen* 
eroQs  impulse. 

I  think  his  Honor  erred  in  charging  the  Jury,  that,  un* 
der  the  circumstances,  the  prisoner  was  guilty  of  murder* 
and  that  there  was  no  legal  provocation.  For  this  error 
the  prisoner  is  entitled  to  a  new  trial.  He  cannot,  in  my 
opinion,  be  convicted  of  murder,  without  overruling  Hale*s 
case  and  Wilts  case.  It  should  be  borne  in  mind,  that  in 
laying  down  rules  upon  this  subject,  they  must  apply  to 
white  men  as  a  class,  and  not  as  individuals  ;  must  be 
suited  to  the  most  degraded^  as  well  as  the  most  orderly. 
Hence  great  caution  is  required  to  protect  slave  property 
from  wanton  outrages,  while,  at  the  same  time,  due  sub- 
ordination  is  preserved. 

It  should  also  be  borne  in  mind,  that  a  conviction  of 
manslaughter  is  far  from  being  an  acquittal ;  it  extenu* 
ates  on  account  of  human  infirmity,  but  does  not  justify 
or  excuse.  Manslaughter  is  felony.  For  the  second  of* 
fence  life  is  forfeited. 

I  think  there  ought  to  be  a  new  trial. 

Nash,  J.  I  concur  with  Judge  Pbabson  in  the  opinion, 
that  the  prisoner  is  entitled  to  have  his  cause  reheard  be- 
fore another  jury.  The  presiding  Judge  erred  in  instruct- 
ing the  jury,  that  ^e  assault  and  battery,  committed  by 
the  deceased  and  the  witness  Brickhouse  upon  the  pri« 
soner  and  bis  associate  Dick,  was  an  ordinary  assault 
and  did  not  extenuate  the  homicide.  The  time,  a  late 
hour  in  the  night,  when  all  appeal  to  the  interference  of 
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white  men  was  cut  oflT— the  manneri  two  dranken  men, 
strangers  to  the  prisoner,  with  their  passions  inflamed  by 
last  and  spirits — all  show,  that  it  was  not  an  ordinary 
assault  and  battery.  It  is  not  simply  the  force  and  in- 
strument,  that  are  actually  used,  which  give  to  an  assault 
its  true  character,  but  that  character  is  derived  in  a  great 
measure  fVom  the  attending  circumstances.  Thus,  the 
touching  of  the  person  of  a  female  in  an  indecent  mannert 
is  considered  as  an  aggravated  offence — so  a  fillip  on  the 
nose.  In  each  of  these  cases,  no  force  but  that  of  a  legal 
character  is  used.  And  yet  the  perpetrator  has  so  far 
lost  the  protection  of  the  law,  that,  if  slain  immediately, 
the  homicide  is  not  murder,  though  a  deadly  weapon  be 
used.  His  Honor,  therefore,  in  my  opinion,*erred  in  tell- 
ing the  jury  that  the  assault  was  an  ordinary  one.  If  he 
meant,  that  no  instrument  or  weapon  of  a  dangerous 
character  was  used  by  the  deceased  and  the  witness 
Brickhouse,  it  was  a  fact  that  did  not,  necessarily,  enter 
into  the  grade  of  the  offence  committed  by  them,  and  his 
language  was  well  calculated  to  mislead  the  jury — to  lead 
them  to  the  conclusion,  that  no  assault  upon  a  slave  by 
a  white  man  can  be  an  aggravated  one,  or  calculated  to 
produce  that  furor  brevis,  which  dethrones  reason  for  the 
time  being,  and  repels  the  idea  of  malice  in  the  slayer, 
except  when  a  deadly  or  dangerous  weapon  is  used.  If 
such  an  effect  could  be  produced  on  the  minds  of  the  jury, 
and  cases  can  be  shown,  in  which  the  slaying  of  a  white 
man  by  a  slave  will  be  extenuated  from  murder  to  man- 
slaughter, where  the  assault  and  battery  is  an  aggravated 
one,  then  there  must  be  error  in  the  charge,  in  point  of 
law,  and  the  prisoner  is  entitled  to  the  benefit  of  the  ob« 
jection. 

Suppose  a  parcel  of  drunken  white  men,  say  a  dozen, 
meet  a  slave  in  the  highway,  in  a  lonely  spot,  and  seize 
him,  and  while  some  hold  him,  others  of  the  party  pro* 
ceed  to  beat  him,  and  in  his  terror  and  pain,  he  kills  one 
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of  them  with  a  deadly  weapon,  could  it  be  pretended  the 
slayer  would  be  guilty  of  murder?  It  is  said,  the  law 
does  not  allow  a  slave  to  feel  the  degradation  of  a  blow* 
when  inflicted  by  a  white  man,  to  the  point  of  dethron* 
ing  reason  ;  does  the  law  equally  deny  him  the  privilege 
of  pleading  the  dethronement  of  reason  from  the  passion 
of  fear  and  apprehension  ?  If  this  be  so,  then  there  was 
error  in  the  charge.  His  Honor  ought  to  have  instructed 
the  jury,  that  an  assault  made  bjr  a  white  man  upon  a 
slave,  which  endangers  his  life  or  threatens  great  bodily 
harm,  will  amount  to  a  legal  provocation.  State  v.  Jar^ 
rott,  1  Ire.  Rep.  86.  State  v.  Will,  1  Dev.  &  Bat.  163. 
The  prisoner  was  entitled  to  have  the  law,  bearing  upon 
the  case»  fully  and  correctly  laid  down  by  the  Court. 
This,  in  my  judgment,  has  not  been  done  in  the  matter 
now  discussed ;  and  as  tlie  verdict  must  have  been  af- 
fected by  that  error,  the  prisoner  is  entitled  to  a  new  trial. 
But  there  is  another  and  a  graver  question  to  be  con* 
sidered.  At  the  time  the  prisoner  struck  the  fatal  blow, 
he  was  in  no  immediate  danger  of  farther  violence  by  the 
deceased  and  the  witness  Brickhouse.  The  witness  Dick 
was,  at  the  time  of  the  killing,  the  sufferer — the  blows 
were  then  being  inflicted  on  him.  If  he  had  committed 
the  homicide  while  being  beaten,  in  my  opinion,  his  crime 
would  have  been  manslaughter — is  the  killing  by  Cccsar 
entitled  to  the  same  consideration  ?  There  is  not  the 
slightest  evidence  of  any  express  malice-^will  the  law, 
under  the  ciroumstances  of  this  case,  imply  malice  ?  Most 
certainly  to  my  mind  it  will  not.  I  have,  in  my  preceding 
remarks,  treated  the  case  as  if  the  blows,  inflicted  on  Dick, 
at  the  time  the  fatal  blow  was  given,  had  been  inflicted 
on  the  prisoner.  I  have  so  done,  because,  if  the  prisoner 
were  a  white  man,  there  is  no  doubt,  at  common  law,  his 
offence  would  have  been  manslaughter,  and  not  murder. 
Upon  this  point,  the  opinion  of  my  brother  Pearson  is 
dear  and  conclusive.    Does  the  fact,  that  the  prisoner 
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and  his  associate  Dick  are  slaves,  alter  the  law  7     This 
point  has  not  heretofore  been  decided  by  this  Court.    By 
the  common  law,  the  prisoner's  offence  would  clearly  be 
mitigated  to  manslaughter — by  what  legislative  act,  I 
mean  by  what  act  of  the  legislative  power  of  this  coun- 
try, has  that  rule  been  altered  as  to  slaves  ?     Has  this 
Goart  power  to  legisIatCt  to  establish  "a  rule  of  action,^' 
by  which  the  citizens  of  the  country  shall  govern  them*- 
selves  7    Is  it  not  a  legislative  act  to  dispense  with  a  rule 
of  the  common  law,  which,  in  mercy  to  human  frailty, 
has  been  adopted  to  save  life  7     But  I  am  called  on,  not 
only  to  abrogate  one  rule,  but,  necessarily,  to  introduce 
another.    If  you  say,  the  prisoner  is  not  entitled  to  the 
rule  of  the  common   law,  which  knows  no  difference  of 
caste,  then  you  not  only  strip  him  of  a  defence,  which  the 
common  law  secured  to  him,  but  you  establish  another 
rule,  that  a  slave  shall,  in  no  case,  strike  a  white  man  for 
an  assault  and  battery  upon  another  slave,  no  matter  in 
what  relation  he  stands  to  him,  or  what  the  force  used  by 
the  white  man,  or  what  the  nature  of  the  weapon  used  by 
him.    I  ask  for  the  authority  so  to  declare.     I  am  re- 
ferred to  the  degraded  state  of  slaves  ;  that  what  would 
rouse  to  phrensy  a  white  man,  he  is  brought  up  from  in- 
fancy to  bow  to.    I  am  told,  that  policy  and  necessity  re- 
quire that  a  different  rule  should  exist  in  the  case  of  a 
slave.    Necessity  is  the  tyrant's  plea,  and  policy  never 
yet  stript,  successfully,  the  bandage  from  the  eyes  of  Jus- 
tice.   It  does  not  belong  to  the  bench,  but  to  the  halls  of 
legislation.    I  fully  admit,  that  the  degraded  state  of  our 
slaves  requires  laws  different  from  those  applicable  to 
white  men,  but  I  see  no  authority  in  the  Courts  of  justice, 
to  make  the  alteration.    The  evil  is  not  one,  which  calls 
upon  the  Court  to  abandon  their  appropriate    duty,  that 
of  enforcing  the  law  as  they  find  it.    The  Legislature, 
and  only  the  Legislature,  can  alter  the  law.    It  is  not 
likely,  however,  that  they  will  undertake  the  task,  diffi- 
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cqU  as  it  is  admitted  to  be,  while  they  find  the  Coarts  of 
justice  willing  to  take  from  them  the  responsibility  of 
providing  for  the  evil.  There  are  several  cases  decided 
by  this  Court,  upon  the  subject  of  homicide,  committed 
by  white  men  on  slaves,  and  by  slaves  on  white  men.  It 
is  not  my  purpose,  nor  would  it  become  me  to  sit  in  judg- 
ment, on  this  occasion,  upon  their  correctness — ^they  were 
made  by  able  men  and  profound  lawyers — by  good  men, 
who  could  not  be  seduced  from  what  they  considered  the 
path  of  duty ;  and  when  a  case  shall  come  before  me, 
which  is  governed  by  them,  I  may  find  it  my  duty  to  con« 
form  to  them.  This  is  a  new  case,  and  I  feel,  not  only 
justified,  but  commanded  to  adhere  to  the  common  law. 
It  sheds  a  steady  light  upon  the  path  of  the  jurist,  and 
gives  him  a  safe  and  fixed  rule  to  govern  himself  by.  In 
all  the  cases,  to  which  my  attention  has  been  drawn,  the 
Judges  admit  the  difficulty  of  laying  down  any  general 
rule  difierent  from  that  of  the  common  law.  The  Ian* 
guage  ot  Chief  Justice  Taylor  in  Hale's  case^  is,  "it  is  im« 
possible  to  draw  the  line  (speaking  of  what  will  consti- 
tute a  legal  provocation  for  a  battery  committed  by  a 
white  man  on  a  slave)  with  precision,  or  lay  down  the 
rule  in  the  abstract,  but,  as  was  said  in  Tackeifs  caje,  the 
circumstances  must  be  judged  of  by  the  Court  and  jury, 
loith  a  due  regard  to  the  habits  and  feelings  of  society/* 
And  the  late  Judge  Gaston,  than  whom  an  abler  Judge 
or  better  man  never  sat  upon  the  seat  of  Justice,  in  Jar- 
rotCs  ccLse^  after  admitting,  that  no  precise  rule  had  been 
laid  down,  by  which  to  pronounce  what  interference  of 
a  white  man,  not  the  owner,  shall  be  deemed  a  sufficient 
legal  provocation,  and  remarking  upon  the  difficulty  of 
so  doing,  winds  up  by  saying,  'Hhat  is  a  legal  provoca- 
tion, of  which  it  can  be  pronounced,  having  a  due  regard 
to  the  relative  condition  of  the  white  man  and  the  slave, 
and  the  obligation  of  the  latter  to  conform  his  instinct 
and  his  passion  to  his  condition  of  inferiority,  that  it 
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vonld  provoke  well  disposed  slaves  into  a  violent  passion. 
And  the  application  of  the  rule  must  be  left,  until  a  more 
precise  rale  can  be  formed,  to  the  intelligence  and  con< 
science  of  the  triers"  The  same  profound  Judge,  in  WiWs 
case^  furnishes  me  with  a  rule  for  my  judgment  in  this 
case,  of  which  I  gladly  avail  myself.  Will  was  indicted 
for  the  murder  of  his  overseer.  His  language  is,  **in  the 
absence  then  of  all  precedents  directly  in  point,  or  strictly 
analogous,  the  question  recurs:  if  the  passions  of  the 
slave  be  excited  into  unlawful  violence,  by  the  inhumani- 
ty of  his  master  or  temporary  owner,  or  one  clothed  with 
the  master's  authority,  is  it  a  conclusion  of  law^  that  such 
passions  must  spring  from  diabolical  malice  ?  Unless  I 
see  my  way  clear  as  a  sunbeam^  I  cannot  believe  that  this 
is  the  law.**  Not  only  do  I  not  see  my  way  clear  as  a 
sunbeam,  but  my  path,  the  moment  I  desert  the  well 
known  principles  of  the  common  law,  is  obscured  by 
doubts  and  uncertainties.  I  look  in  vain  to  those,  who 
have  preceded  me,  for  a  safe  guide.  The  common  law 
tells  me,  that,  although  the  passion  excited  in  the  mind  of 
the  prisoner,  by  witnessing  the  cruelty  inflicted  on  his 
associate  and  companion,  did  not  justify  his  killing,  }'et, 
springing  as  it  did  from  the  ordinary  frailty  of  human  na« 
ture,  rebuts  the  idea  of  malice,  and  extenuates  it  to  man* 
slaughter.  Why  should  I  desert  this  safe  guide,  to  wan* 
der  in  the  mazes  of  judicial  discretion,  and  that  too,  in  a 
case  of  life  and  death ;  and  which  has  been  correctly  de« 
sjgnated  by  this  Court,  in  a  recent  case,  as  the  worst  and 
most  dangerous  of  tyranies.  The  conclusion,  to  which  I 
have  been  brought  is,  that  this  prisoner  is  entitled  to  a 
new  trial  for  the  error  in  the  charge,  as  to  the.nature  of  the 
assault  and  battery  committed  by  the  white  man.  If  I 
were  called  on  to  lay  down  a  rule,  by  which  a  homicide 
committed  by  a  slave  on  a  white  man  in  consequence  of 
an  assault  and  battery  upon  him,  should  be  mitigated  to 
manslaughter,  and  were  at  liberty  to  do  so,  I  should  adopt 
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the  one  stated  by  Judge  Pearson  in  this  case,  as  being 
safer  and  more  distinct  than  any  one  yet  suggested. 
Still  in  the  language  of  Judge  Gaston,  in  Jarralfs  case^ 
**the  application  of  the  principle  must  be  leflt,  until  a 
more  precise  rule  can  be  formed,  to  ilie  intelligence  and 
conscience  of  the  triers,** 

In  my  opinion,  the  judgment  must  be  reversed  and  a 
venire  de  novo  awarded. 

RuPFiK,  C.  J.  I  am  unable  to  concur  in  the  judg- 
ment of  the  Court,  and,  upon  a  point  of  such  general  con* 
sequence,  I  conceive  it  to  be  a  duty  to  state  my  dissenf, 
and  the  groands  of  it. 

There  are  circumstances  in  the  case  which  might  be 
worthy  of  consideration,  as  being  unlawful  acts  on  the 
part  of  the  slaves,  prior  to  the  violence  on  either  side. 
They  were  from  home  without  passes  from  their  owners, 
and  associated  in  the  street  of  a  village  in  the  middle  of 
the  night.  They  were,  thus,  subject  to  be  taken  up  by  any 
one,  and  might  be  looked  on  as  the  first  transgressors. 
But  all  observations  upon  those  facts  may  properly  be 
pretermitted  ;  because,  upon  the  supposition,  that  Brick« 
bourse  and  Mizell  were  wrong-doers  throughout,  it  ap- 
pears  to  me,  that  upon  adjudged  cases  and  principles, 
their  acts,  as  far  as  they  had  gone,  did  not  amount  to  a 
legal  provocation ;  such  as  ought,  or  would  ordinarily, 
rouse  the  angry  passion  in  negro  slaves  and  carry  them 
to  such  a  pitch  as  to  dethrone  reason,  and,  under  a  sense 
of  outrage  and  forgetfulness  of  their  vast  inferiority, 
prompt  them,  through  the  infirmity  of  nature,  to  slay  a 
white  man  for  the  trespass. 

It  is  very  clear,  that  the  question  turns  on  the  differ- 
ence in  the  condition  of  the  free  white  men  and  negro 
slaves.  For,  there  is  no  doubt,  if  all  the  persons  had  been 
white  men,  that  the  conduct  of  the  deceased  would  have 
palliated  the  killing  by  the  person  assaulted,  or  by  his 
comrade,  to  manslaughter,    it  may  also  be  assumed,  that* 
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if  all  the  parties  had  been  slaves,  the  homicide  would 
have  been  of  the  same  degree.    But  it  has  been  repeat- 
edly declared  by  the  highest  judicial  authorities,  and  it 
is  felt  by  every  persoHi  lay  as  well  as  legal,  that  the 
rule  for  determining  what  is  a  mitigating  provocation 
cannot,  in  the  nature  of  things,  be  the  same  between  per- 
sons who  are  in  equalijure,  as  two  freemen,  and  those  who 
stand  in  the  very  great  disparity  of  free  whites  and  black 
slaves.     Thus  in  Hale's  case^  2  Hawks,  582,  the  point 
was,  whether  a  battery  by  a  white  man  on  the  slave  of 
another  was  indictable,  and  the  language  of  tho  Court 
was, "  that,  as  there  was  no  positive  law  decisive  of  tha 
question,  a  solution  of  it  must  be  deduced  from  general 
principles,  from  reasonings  founded  on  the  common  law,, 
adapted  to  the  existing  condition  and  circumstances  of 
our  society,  and  indicating  that  result,  which  is   best 
adapted  to  general  expedience/'     Hence  the   Court  held, 
that  such  a  battery  was  a  breach  of  the  peace  and  as 
such  indictable  :  but  explicitly  declared  further,  '*  that,: 
at  the  same  time,  it  is  undeniable,  that  such  pSence 
must  be  considered  with  a  view  to  the  actual  condition 
of  society,  and  the  difierence  between  a  white  man  and 
a  slave,  securing  the  first  from  injury  or  insult,  and  the 
other  from  needless  violence  and  outrage  ;  and  that  from 
that  difference  it  arises,  that  many  circumstances,  which 
would  not  constitute  a  legal  provocation  for  a  battery  by 
one  white  man  on  another,  would  justify  it,  if  committed 
on  a  slave,  provided  it  were  not  excessive."    The  learned 
Chief  Justice  Taylor  would  not  pretend  to  frame  a  pre- 
cise rule  in  the  abstract,  to  be  applied  to  every  case,  but 
added  a  reference  to  his  own  language  in   Tacketfs  case. 
1  Hawks  210,  '*  that  the  circumstances  are  to  be  judged 
of  with  a  due  regard  to  the  habits  and  feelings  of  socie* 
ty."    In  TacketCs  ctise,  although  the  statute  of  1817  on- 
acted,  that  the  killing  of  a  slave  should  partake  of  the. 
same  degree  of  guilr,  when  accompanied  with  the  like 
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circumstances,  that  homicide  then  did,  it  was  held  by 
the  Court,  that  the  purpose   was  merely  to  make  the 
manslaughter  of  a  slave  punishable  in  the  same  manner 
with  that  of  a  white  person ;  and  that  the  statute  did  not 
mean  to  declare  that  homicide,  where  a  slave  is  killed, 
could  only  be  extenuated  by  such  a  provocation  as  would 
have  the  same  effect,  where  a  white  person  was  killed. 
The  Chief  Justice  says :  **  the  different  degrees  of  homi- 
cide, they,  (the  Legislature.)  left  to  be  ascertained  by  the 
common  Law — a  system  which  adapts  itself  to  the  hab- 
its, institutions,  and  actual  condition  of  the  citizens,  and 
which  is  not  the  result  of  the  wisdom  of  any  one  man  or 
society  of  men,  in  any  one  age,  but  of  the  wisdom  and 
experience  of  many  ages  of  wise  and  discreet  men.    It 
exists  in  the  nature  of  things,  that,  where  slavery  pre* 
vails,  the  relation  between  a  white  man  and  a  slave  dif- 
fers from  that,  which  exists  between  free  persons ;  and 
every  individual  in  ihe  community  feels  and  understands, 
that  the  homicide  of  a  slave  may  be  extenuated  by  acts^ 
which  would  not  produce  a  legal  provocation,  if  done  b}' 
a  white  person.     To  define  and  limit  those  acts  would 
be  impossible ;  but  the  sense  and  feeling  of  jurors  and 
the  grave  discretion  of  Courts  cannot  be  at  a  loss  in  es- 
timating their  force  and  applying  them  to  each  case,  with 
a  due  regard  to  the  rights  respectively  belonging  to  the 
slave  and  white  man — to  the  just  claims  of  humanit}', 
and  the  supreme  law,  the  safety  of  the  citizens."    The 
roles  thus  laid  down,  though  not  professing  to  assume 
the  form  of  definitions,  and  to  suffice,  in  themselves,  for 
the  determination  of  every  case,  are  rendered  intelligible 
and  material  aids  upon  the  point  before  us  by  the  example, 
which  the  Chief  Justice  adduces  to  illustrate  his  mean- 
ing.*'   **It  is,"*  says  he,  "a  rule  of  law,  that  neither  words 
of  reproach,  insulting  gestures,  nor  a  trespass  on  goods 
or  lands,  are  provocations  sufficient  to  free  the  party  killing 
iVom  the  guilt  of  murder,  where  he  used  a  deadly  weapon. 


JUNE  TERM,  1849.  416 


Slate  r.  Ceeiar. 


But  it  cannot  be  laid  down,  that  some  of  those  provoca* 
tions,  if  offered  by  a  slave,  would  not  extenuate  the  kill« 
ing,  if  it  were  instantly  done,  under  the  heat  of  passion, 
and  without  circumsta^'ces  of  cruelty/'  The  soundness 
of  the  reasoning,  on  which  the  Court  proceeded  in  those 
cases,  and  of  the  principles  established  by  it,  must  be  ac- 
knowledged, I  think,  by  every  candid  mind.  The  dissimi* 
larity  in  the  condition  of  slaves  from  any  thing  known  at 
tbe  common  law  cannot  be  denied;  and,  therefore,  as  it 
appears  to  me,  the  rules  upon  (his,  as  upon  all  other  kinds 
of  intercourse  between  white  men  and  slaves,  must  vary 
from  those  applied  by  the  common  law,  between  persons 
fio  essentially  differing  in  their  relations,  education,  rights, 
principles  of  action,  habits,  and  motives  for  resenthient. 
Judges  cannot,  indeed,  be  too  sensible  of  the  difficulty  and 
delicacy  of  the  task  of  adjusting  the  rules  of  law  to  new 
subjects ;  and  therefore  they  should  be  and  are  propor- 
tionally cautious  against  rash  expositions,  not  suited  to 
the  actual  state  of  things,  and  not  calculated  to  promotd 
the  security  of  persons,  the  stability  of  national  institutions, 
and  the  common  welfare.  It  was  but  an  instance  of  the 
practical  wisdom,  which  is  characteristic  of  the  common 
law  and  its  judicial  ministers  as  a  body,  that  the  Courts 
should,  in  those  cases,  have  shown  themselves  so  explicit 
in  stating  the  general  principle,  on  which  the  rules  of  law 
on  this  subject  must  ultimately  be  placed,  and  yet  so 
guarded  in  respect  to  the  rules  themselves  in  detail.  Yet 
it  is  of  the  utmost  importance,  nay,  of  the  most  pressings 
necessity,  that  there  should  be  rules,  which,  as  rtlles  of 
law,  should  be  known ;  so  that  all  persons,  of  whatever 
race  or  condition,  may  understand  their  rights  and  respon« 
sibilities  in  respect  to  acts,  by  which  blood  is  shed  and  life 
taken,  and  for  which  the  slaj-er  may  be  called  fo  answer 
at  the  peril  of  his  own  life.  Whenever,  then,  the  high- 
est judicial  tribunal  of  the  country  gravely  declares  its 
opinion  upon  a  point  applicable  to  a  subject  thus  novel 
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and  difficolt,  great  respect  is  due  to  it  from  succeeding 
Judges.    And  when  a  ease  is  brought  directly  into  judg* 
ment  before  such  a  tribunal,  and,  in  its  decision,  certain 
principles  are,  after  full  deliberation,  solemnly  announced 
and  acted  on,  the  judgment  ought  to  be  regarded  as  set* 
tling  the  point  decided.    If  upon  any  question,  it  is  upon 
one  like  this,  that  a  well  considered  precedent  is  of  utility 
and  binding  force.    The  certainty  of  the  law,  in  respect 
to  all  matters  of  high  importance,  requires,  especially 
upon  a  question  of  this  kind,  that  the  Court  shoald  adhere 
to  what  is  once  resolved:  more  particularly,  when  the 
resolution  is  of  some  years  standing,  and  the  sanction  of 
the  legislature  may  be  implied,  from  the  omission  of  that 
body,  the  source  of  the  law,  to  abrogate  or  modify  it.    And 
when  an  intelligible  principle  is  explicitly  laid  down  in 
an  adjudication,  or  necessarily  results  from  it,  every  con- 
sideration  of  judicial  prudence,  of  the  security  of  the  cit- 
izen, and  of  that  quiet  of  mind,  which  a  known  law  inspires 
in  contradistinction  to  unknown  and  uncertain  opinions^ 
which  successive  Judges  may   individually   entertain, 
should  impart  to  such  principle  the  authority  of  law.    It 
is  under  such  impressions,  that  I  am  led  to  the  opinion, 
that  the  prisoner  is  guilty  of  murder.    It  results  almost 
necessarily,  as  it  seems  to  me,  from  the  doctrine  of  Tack- 
%tCt  and  Hale^s  cases,  as  already  quoted.    But  I  consider 
that, in  pursuance  of  the  reasons  and  rules  of  those  cases, 
it  was  expressly  decided  and  the  rule  laid  down  in  /an- 
rotfs  case,  1  Ired.  76,  nearly  in  the  very  language,  in  which 
the  instructions  were  given  to  the  jury  in  this  case.    After 
stating  that  no  precise  rule  had  been  before  laid  down, 
as  to  the  unlawful  interference  with  the  person  of  a  slave 
by  a  white  man,  which  should  be  deemed  a  legal  provoca- 
tion* extenuating  the  killing  of  the  assailant  to  man* 
slaughter,  and  after  acknowledging  it  to  be  no  easy  task 
to  prescribe  one  for  all  eases,  consistent  at  once  with  the 
policy  and  the  humanity  of  the  law,  the  Court  explicitly 
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declared,  that  the  law  ''  clearly  forbids,  that  an  ordinary 
assaalt  and  battery  ahould  be  deemed,  as  it  is  between 
white  men,  a  legal  provocation."    To  my  apprehension, 
that  is  directly  applicable  to  the  case  before  the  Court 
and  decisive  of  it.    The  proposition  is  conceived  with 
clearness  and  expressed  with  precision  ;  and  as  far  as  it 
goes,  it  affords  a  safe  footing  upon  firm  ground  gained  in 
a  morass.    Why  abandon  it,  not  knowing  on  what  we  are 
next  to  tread  7    It  is  said,  indeed,  that  the  principle  laid 
down  is  not  obligatory,  because  the  adjadication  in  the 
case  was  not  in  conformity  to  it,  inasmuch  as  a  venire  de 
novo  was  awarded.    Certainly,  it  was  not  considered  at 
the  time  to  be  an  extrajudicial  dictum  of  the  Judge,  who 
delivered  the  opinion  ;  but  the  point  was  deliberately  dis« 
cussed  and  the  conclusion  clearly  concurred  in  by  every 
member  of  the  Court    Indeed,  whoever  will  take  the 
pains  to  examine  the  case  carefully,  will  find  it  to  be  a 
mistaken  supposition,  that  the  point  was  not  in  judgment 
there.    The  opinion  given  may  be  erroneous ;  but  un- 
doubtedly it  was  not  an  unadvised  nor  an  extngudicial 
determination.    For  it  will  be  noticed,  that  there  were 
iour  exceptions  taken  for  the  prisoner,    each  one  of 
which  it  was  alike  the  duty  of  the  Court  to  consider ; 
and  that,  in  reference  to  one  of  them,  the  position  under 
consideration  was  relevant,  and  as  such  was  laid  down. 
The  judgment  was  indeed  reversed  ;  but  it  was  because 
the  Judge  refused  to  instruct  the  jury,  upon  the  prison* 
er*s  prayer,  that,  for  the  insolent  language  given  by  the 
prisoner,  the  deceased  had  no  right  to  assault  him  with 
a  sharp  knife  and  a  fence  rail,  as  the  deceased  repeated^ 
!y  did.    That  refusal  was  the  ground  of  one  of  the  excep- 
tions ;  and  the  Court  held,  that  although  insult  in  words 
or  manner,  from  a  slave  to  a  white  person,  may  excuse 
or  justify  a  moderate  battery,  yet  it  would  not  authorise 
one  that  was  excessive  or  one  with  the  dangerous  wea- 
pons, which  the  deceased  attempted  to  use.    For  such  an 
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assanlt,  the  party  assailed,  though  a  slave,  might,  upon  the 
'instinct  of  self-preserration,  or  under  the  fory  which  so 
wanton  an  attempt  upon  his  limb  or  life  would  excite,  slay 
the  assailant,  without  incurring  the  guilt  of  murder.    But, 
upon  the  reversal  of  the  juilgment  upon  that  exception* the 
prisoner  was  not  discharged,  but  was  sent  back  to  an* 
other  trial ;  and  hence  the  Court  was  called  on  to  dispose 
of  the  other  exceptions,  in  order  to  meet  the  case  as,  it 
was  seen,  it  must  appear  on  the  next  trial.     Hence  the 
Court  said,  that,  under  a  sense  of  duty  they  could  not  for* 
bear  examining  the  case  on  the  other  points,  nor  right- 
fully decline  the  declaration  of  '^  the  decided  judgment 
they  had  formed  on  them."     This  question  of  the  provo- 
cation of  a  slave  by  a  white  man  is  not,   then,  directly 
presented  in  the  present  case  for  the  first  time.     It  was 
the  subject  of  the  three  other  exceptions  in  Jarratfs  case 
in  different  forms,  and  it  was  discussed  and  the  point  de« 
cided  by  the  Court  in  reference,  expressl}*,  to  the  eflect 
the  judgment   was  to  have  on  that  very  man's  life  or 
death  on  his  next  trial.     It  was  a  decision  demanded  by 
the  prisoner,  and  one  which  directly  concerned   the  pub- 
lic justice  to  be  administered  to  him,  and  which  the  Court 
was  obliged  to  make.     What  was  said  on  that  occasion 
was,  therefore,  as  little  like  an  extrajudicial  dictum  as 
anything  that  ever  fell  from  a  Court ;  and,  as  an  authorityi 
it  is  entitled  to  as  much  weight  as  any  adjudication  ever 
made  by  the  Court.  What,then,  were  the  decisions  on  those 
exceptions  ?     They  were  :  first,  that  some  matters,  which 
would  be  sufficient,  as  provocations,  to  free  a  white  man 
from  the  guilt  of  murder,  would  not  be  sufficient  to  have  the 
same  eSect,  when  the  party  slain  is  a  white  man,  and  the 
slayer  is  a  slave  :  Secondly,  that  the  distinction  arose  from 
the  vastdifierence  in  the  social  condition  of  the  whites  and 
the  slaves,  and  was  inherent  in  the  castes  and  not  depen- 
dent  on  the  character  or  merits  or  demerits  of  difierent 
white  men  :     And  thirdly,  and  specifically,  that  a  battery 
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by  a  white  mao,  which  endangers  a  slave's  life  or  great 
bodily  harm  will  amoant  to  a  legal  provoeatioa ;  but  that 
clearly  an  ordinary  assault  and  battery  is  not  such  a  pro* 
vocation.  What  an  ordinary  battery  is,  as  meant  by  the 
Court,  it  cannot  be  difficult  to  ascertain.  The  significa- 
tion would  seem  naturally  to  be  pointed  out,  by  its  being 
used  in  immediate  and  directcontradistinction  toabattery» 
endangering  life  or  causing  great  bodily  harm.  The 
Court  cannot  be  supposed  to  have  an  allusion  to  any  act  of 
indignity  merely,  such  as  giving  a  slave  a  fillip,  or  pulling 
his  nose,  in  public  ;  as  that  would  bean  absurd  contra- 
diction to  the  scope  of  all  the  reasoning  on  which  the 
opinion  rests,  which  was  declared.  An  ordinary  battery 
plainly  means  one,  which  is  described  in  the  books  by  the 
term ''moderate"  in  contrast  to  that  of  "excessive,"  used 
likewise  in  the  text  books  and  in  the  passages  quoted  from 
the  cases  in  this  Court.  There  may  be  other  instances,  in 
which,  from  the  severity  of  chastisement  or  its  cruel  pro- 
traction, the  smart  of  pain,  and  the  uncertainty  of  the  ex- 
tent of  suffering,  to  which  the  unoffending  negro  may  sup- 
pose an  intention  to  subject  him,  may  properly  be  allowed 
to  be  a  provocation  transporting  the  slave  beyond  the  eon- 
trol  of  his  reason  and  habitual  subordination,  and  endu- 
rance of  personal  wrongs  from  the  whites.  To  instances 
of  that  kind  allusion  is  made  in  JarrotCs  case,  as  being  in- 
juries of  various  grades  between  the  two  extremes  before 
mentioned  ;  and  as  to  them  the  Court,  without  undertaking 
a  priori  to  frame  a  precise  rule,  ventures  only  to  advance 
the  general  doctrine,  that  an  act  is  to  be  deemed  a  legal 
provocation,  of  which  it  can  be  pronounced,  having  due 
regard  to  the  relative  condition  of  the  white  man  and  the 
slave,  and  to  the  obligation  of  the  latter  to  conform  his  in* 
stinct  and  his  passions  to  his  condition  of  inferiority,  that  it 
would  provoke  well  disposed  slaves  into  a  violent  passion. 
Without  attempting  to  enumerate  all  the  instances  falling 
within  those  observations,  or  even  to  give  further  exam- 
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pies,  it  18  sufficieDty  that  I  should  say^  as  bis  Honor  Aii, 
that  there  were  here  nothing  more  than  ordinary  batteries. 
If  they  be  not  of  that  character,  it  is  difficalt  to  conceive 
snch  as  would  fall  within  the  description.    At  first  soma 
slight  slaps  with  a  light  board  were  given,  which  were 
evidently  in  sport,  or,  if  it  be  liked  better,  in  wantonnesst 
and  certainly  not  to  chastise  or  provoke  the  slaves — as  the 
witness  explicitly  stated,  that  they  did  not  hurt  him,  and 
the  prisoner  told  another  witness,  that  he  laughed  at  them. 
It  is  true,  that  the  blows  afterwards  given  with  the  fist  did 
hurt.    But  no  wounds  are  described  or  serious  injury 
mentioned — the  witness  saying  only,  that  the  first  blows 
did  not,  and  that  the  last  did,  hurt    The  extent  of  the  hurt 
must,  then,  be  estimated  from  the  conduct  the  blows  pro« 
duced  in  the  man,  on  whom  they  were  inflicted  ;  and  by 
those  means  it  may  be  correctly  estimated.    Did  they 
make  his  blood  boil  and  transport  him,  so  that,  being 
wrought  into  a  tempest  of  passion,  he  attempted  in  retalia- 
tion to  slay  his  assailant,  or  even  to  join  battle  with  him 
with  their  natural  weapons  7    Far  from  it.    On  the  con« 
trary,  he  acted  precisely  as  slaves  ordinarily  do  under  snch 
circumstances — ^in  that  very  manner,  indeed,  which  proves, 
that  the  Courts  have  hitherto  rightly  judged,  that  slaves, 
not  dangerously  or  excessively  and  cruelly  beaten,  will 
not  so  feel  the  degradation  and  outrage  of  a  battery  by  a 
white  man,  as  to  be  prompted  instantly  to  seek  redress  at 
the  expense  of  the  other's  life.    He  sought  no  assistance, 
but  submitted  without  a  struggle,  and  begged ;  and,  when 
freed  from  forcible  detention,  he  made  no  effort  to  be  re* 
venged,  nor  showed  any  resentment,  but  merely  escaped 
quietly.    How,  then,  can  a  Court  by  possibility  hold,  that 
such  a  battery  is  legally  a  provocation  to  kill,  when,  from 
the  evidence  of  the  man  upon  whom  it  was  made,  we 
see  clearly,  that  in  fact  it  was   not,  and  produced   in 
him  no  such  impulse  ?     As  it  appears  to  me,  then,  ac- 
cording to  the  rule  of  JarrotCs  case,  there  was  no  such 
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battery  by  either  Brickboose  or  MizelU  as  would  have 
mitigated  to  maiislaaghter  the  killing  of  either  by  the 
person  assailed* 

ir»  however,  that  role   were  not  to  be  deemed  law 
in  virtue  of  an  a^judieation,  its  intriosie  correctness  is 
sufficient  to  sustain  it    As   has  been   already  stated* 
it  is  founded  on   the   difference   of  condition  of  trtm 
white  men  and  slaves,  according  to  our  institutions  and 
habits.    There  is  nothing  analogous   to  it  in  the  rela* 
ttons   recognised  by  the  common   law.     Tacket^s  ease, 
and  ManriM  case,  2  Dev.  260.    It  involves  a  neeessit)'* 
not  only  for  the  discipline  on  the  part  of  the  owner  re» 
quisite  to  procure  productive  labor  from  them,  but  for 
enforcing  a  subordination   to  the   white  race,   which 
alone  is  compatible  with  the  contentment  of  the  slaves 
with  their  destiny,  the  acknowledged  superiority  of  the 
whites,  and  the  public  quiet  and  security.    The  whites 
forever  feel  and  assert  a  superiority,  and  exact  an  humble 
submission  from  the  slaves ;  and  the  latter,  in  all  they 
say  and  do,  not  only  profess,  but  plainly  exhibit  a  corras- 
ponding  deep  and  abiding  sense  of  legal  and  personal  in* 
feriority     Negroes — ^at  least  the  great  mass  of  them— * 
born  with  deference  to  the  white  man,  take  the  most  con- 
tumelious language  without  answering  again,  and  gen* 
erally  submit  tamely  to  his  buffets,  though  unlawful  and 
unmerited.    Such  are  the  habits  of  the  country.    It  is  not 
now  the  question,  whether  these  things  are  naturally 
right  and  proper  to  exist.    They  do  exist  actually,  legally, 
and  inveterately.    Indeed,  they  are  inseparable  from  the 
state  of  slavery ;  and  are  only  to  be  deemed  wrong  upon 
the  admission  that  slavery  is  fundamentally  wrong.  Now, 
they  must  necessarily  modify  the  rules  of  law,  regulating 
the  relation  of  man  to  man,  so  as  to  render  them  applica* 
ble,  without  injustice,  to  the  two  classes  and  races  of  our 
people,  and  suit  them  to  the  exigencies  arising  out  of  their 
living  together,  with  such  different  passions,  prejudices, 
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pursuits,  and  privileges.  How  is  that  to  be  effected  ?  In 
reference  to  the  point  in  hand,  it  would  seem  that  but  one 
method  could  be  devised  or  thought  of;  which  is  that,  to 
which  every  Judge  has  resorted,  who  has  been  called  to 
make  up  a  judgment  on  it.  It  is  to  ascertain,  from  care- 
ful  observation,  the  actual  effect  on  the  bullc  of  one  race 
of  certain  conduct  on  the  part  of  those  belonging  to  the 
other.  Indeed,  that  is,  alone,  the  ground,  on  which  the 
law  classifies  the  different  kinds  of  homicide.  It  is  on 
that  principle  the  law  holds,  that,  when  one  free  person 
is  smitten  by  another  and  kills  him  on  the  sudden,  it  is 
not  murder ;  because  the  act  is  not  fairly  and  generally 
attributable  to  malignity  of  heart,  but  to  that  infirmity 
wbieh  is  common  to  men  in  general  in  that  condition ; 
and,  therefore  it  is  fit,  that  there  should  be  a  compassion- 
ate consideration  for  it.  That  principle  is  as  applicable 
to  contests  arising  between  the  white  and  slave  castes,  ae 
to  the  whites  by  themselves*  The  cases  of  children  and 
apprentices,  at  the  common  law.  do  not  rest  upon  an  in* 
dependent  arbitrary  rule,  but  are  examples  merely  of  the 
principle  under  consideration.  It  is  found  that,  when 
fathers  and  mothers  correct  those  under  their  tutelage, 
they  are  not  ordinarily  prone  to  resent  by  violent  retalia* 
tion,  much  less  to  attempt  to  kill ;  but  that,  on  the  con* 
trary,  the  young  do  the  elder  reverence.  If,  then,  a  child 
under  punishment  slays  his  parent,  the  conclusion  is,  that 
be  was  not  moved  to  it  by  heat  of  blood  on  the  sudden, 
but  by  a  malignant  and  diabolical  spirit  of  vengeance. 
That  is  the  effect  of  applying  that  test  of  common  ex* 
perience  between  persons  in  those  relations.  What  will 
be  the  effect  of  applying  it  by  a  calm  observer  between 
free  whites  and  negro  slaves  ?  Why,  as  laid  down  in  the 
cases  of  Tacketl  and  Mann,  in  respect  to  a  provocation 
from  a  slave  to  a  white  man,  upon  which  death  takea 
place,  ''every  individual  in  the  community  feels  and  un- 
derstands, that  the  homicide  of  a  slave  may  be  extenua* 


JUNE  TERM,  184».  43S 

■■   ■■  ■  ■  ■  '.■  — — ■■■■■■•■•  '  '■ 

State  V  C«t9&r. 

ted  by  acts,  which  would  not  constitute  a  legal  provoca* 
tion,  if  done  by  a  white  person  ;"  and  that  ^many  circam« 
stances,  which  would  not  constitute  such  a  provocation 
for  a  battery  by  one  white  man  upon  another,  would  jus- 
tify  it,  if  committed  on  a  slave."  That,  we  see,  is  the  re- 
sult of  an  application  of  the  principle  of  the  common  law 
to  the  homicide  of  a  slave  by  a  white  man — of  that  fruit 
of  *'the  wisdom  and  experience  of  many  ages  of  wise  and 
discreet  men,  adapted  to  the  habits,  institutions,  and  ac- 
tual condition  of  oar  citizens/'  And  I  think  a  Judge  in 
this  country  will  find  himself  compelled  to  adhere  to  that 
rule,  whenever  he  is  called  to  consider,  whether  the  of. 
fence  of  a  white  man,  whom  he  is  trying  for  killing  a 
slave,  is  or  is  not  extenuated  by  the  abusive  and  insolent 
reproaches  of  the  slave  and  his  trespass  on  his  property 
before  his  face.  So,  it  follows,  as  certainly  as  day  foL 
lows  night,  that  many  things,  which  drive  a  white  man 
to  madness,  will  not  have  the  like  effect,  if  done  by  a 
white  man  to  a  slave  ;  and,  particularly,  it  is  true,  that 
slaves  are  not  ordinarily  moved  to  kill  a  white  man  for 
a  common  beating.  For,  it  is  an  incontestable  fact,  that 
the  great  mass  of  slaves — nearly  all  of  them — are  the 
least  turbulent  of  all  men  ;  that,  when  sober,  they  never 
attack  a  white  man ;  and  seldom,  very  seldom,  exhibit 
any  temper  or  sense  of  provocation  at  even  gross  and  violent 
injuries  from  white  men.  They  sometimes  deliberately 
murder ;  oftener  at  the  instigation  of  others,  than  on  their 
own  motive.  They  sometimes  kill  each  other  in  heat  of 
blood,  being  sensible  to  the  dishonor  jn  their  own  caste  of 
oronehing  in  submission  to  one  of  themselves.  That,  how- 
ever, is  much  less  freqaent  than  among  whites ;  for  they 
have  a  duller  sensibility  to  degradation.  But  hardly 
such  a  thing  is  known,  as  that  a  slave  turns  in  retaliation 
on  a  white  man,  and,  especially,  that  he  attempts  to  take 
life  for  even  a  wanton  battery,  unless  it  be  carried  to 
rach  extremity  as  to  render  resistance  prtper  in  dtfenoe 
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of  his  own  life-  Crowds  of  negroes  in  public  places  are 
often  dispersed  with  blows  by  white  men,  and  no  one  re« 
members  a  homicide  of  a  white  man  on  9ttch  occasions. 
The  inference  is,  that  the  generality  of  slaves — ^those  who 
are  well  disposed  towards  the  whites,  as  are  almost  all 
—do  not  in  truth  and  fact  find  themselves  impelled  to  a 
bloody  vengeance,  upon  the  provocation  of  blows  with 
the  fist  or  a  switch  from  a  white  man.  That  is  the  ex- 
perience of  the  w^hole  country.  In  the  course  of  nearly 
forty-two  years  of  personal  experience  in  the  profession 
and  a  very  extensive  intercourse  with  other  members  of 
the  profession  from  every  part  of  the  State,  I  have  not 
known  or  heard  of  half  a  dozen  instances  of  killing  or  at^ 
tempting  to  kill  a  white  man  by  a  negro  in  a  scuffle,  al- 
though the  batteries  on  them  by  whites  have  been  with- 
out  number,  and  often  without  cause  or  excessive     Des* 

• 

perate  runaways  sometimes  resist  apprehension  by  a  re* 
sort  to  deadly  weapons.  But  the  fact  certainly  is,  negro 
slaves  can  hardly  be  said  to  be  at  all  sensible  to  the  pro- 
vocation  of  an  assault  from  a  white  man,  as  an  incentive 
to  spill  blood.  Such  being  the  real  state  of  things,  it  is  a 
just  conclusion  of  reason,  when  a  slave  kills  a  white  nuin 
for  a  battery  not  likely  to  kill,  maim,  or  do  permanent  in* 
jury,  nor  accompanied  by  unusual  cruelty,  that  the  act 
did  not  flow  from  generous  and  uncontrollable  resent- 
ment, but  from  a  bad  heart — one,  intent  upon  the  asser* 
lion  of  an  equality,  social  and  personal,  with  the  wbite» 
and  bent  on  mortal  mischief  in  support  of  the  assertion* 
It  is  but  the  pretence  of  a  provocation,  not  usually  felt. 
Therefore,  it  cannot  be  tolerated  in  the  law,  though  acted 
on  in  this  particular  instance  by  the  prisoner — just  as  the 
law  will  not  allow  any  provocation  *of  words,  gestures,  or 
trespass  on  land  or  goods  from  one  in  equali  jtire^-how« 
ever  grievous  sometimes  to  be  borne,  and  however  they 
may  have  actually  transported  a  particular  individual-^ 
to  extenuate  a  homicidei  because^  as  it  holds*  a  rational 
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being  is  not  too  infirm  to  withstand  such  acts  of  provoca* 
tion.  Therefore  wo  concluded  in  Jarrotfs  case^  as  I 
wonfai  now  hold,  *'that  the  law  will  not  permit  the  slave:, 
to  resist" — that  is,  in  a  case  of  an  ordinary  assault  and 
battery  on  him — ^''but  that  it  is  his  duty  to  submit,  or  flee, 
or  seek  the  protection  of  his  master :"  as  in  almost  every 
instance  he  would  in  fact  do. 

But  it  was  further  argued  for  the  prisoner,  that  Jan^^ 
roiCs  case  is  not  in  conformity  with  the  previous  cases  of 
Hale,  and  of  Will,  1  Dev.  &  Bat.  121,  and  that  for  that 
reason  it  cannot  stand.  But  I  must  say,  that  it  seems  to 
me  to  be  consistent  with  those  two  and  all  the  other  oases 
on  this  subject.  I  aided  in  the  decision  of  most  of  them, 
and  thought  I  understood  them,  and  certainly  I  was  not 
conscious  of  any  conflict  between  them  ;  nor  am  I  yet. 
HaWs  case  decides  that  a  battery  on  a  slave  by  a  stranger 
is  indictable ;  and  it  decides  nothing  more.  It  was  be* 
fore  my  time  ;  but  I  acknowledge  its  authority,  and,  in* 
deed,  heartily  concur  in  it.  But  it  proceeds  farther,  upon 
a  course  of  reasoning,  to  lay  down  a  rule  modifying  that 
of  the  common  law,  as  applicable  to  free  equals,  by  say« 
ing — also  correctly,  as  I  think — that  many  things  will  ex« 
cuse  or  justify  a  battery  on  a  slave,  that  would  not  have 
the  same  operation  in  the  case  of  a  white  person  ;  and  it 
refers  to  Tacketl's  case  as  containing,  in  the  passages  al^ 
ready  quoted  from  it,  the  true  doctrine  of  our  law,  as  held 
by  the  Court,  on  this  subject.  All  that,  as  far  as  it  goes; 
18  but  what  was  said  precisely  in  Jarratfs  case.  Neither 
Hales  case,  nor  TackeiCs  has  a  word,  as  to  what  redress 
a  slave  may  take  into  his  own  hands  for  a  battery  on  him 
by  a  white  man.  On  the  contrary,  as  was  said  in  Jarrotf^ 
oasOt  it  clearly  follows  e  converso  from  the  decision  and 
role  of  Taehei(s  and  the  doctrine  of  Hale's  case,  that 
many  things,  which,  between  white  persons,  are  greivous 
provocations,  will  not  and  cannot  be  so  regarded,  when 
proceeding  from  a  white  person  to  a  slave»  whose  pas* 
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sions  oaght  to  be  and  are  tamed  down  to  his  lowly  con* 
dition.    No  one  has  thought,  that  there  could  not  be  a 
prorocation  from  a  white  man  to  a  slave,  which  woold  not 
extenuate  a  killing  of  the  latter.     It  was,  indeed,  at  one 
time  held,  that  there  could  be  no  manslaughter  of  a  slave 
by  a  white  man,  and  that  what  would  be  only  an  eztea« 
uation  of  the  killing  of  a  white  man  by  another,  would 
excuse  the  killing  of  a  slave  by  him.    That,  however, 
was  altered  by  the  Legislature  ;  and  the  question,  in  re> 
lation  to  both  kinds  of  homicide,  has  since  been,  what  are 
legal  provocations.     With  respect  to  the  killing  of  a 
white  man  by  a  slave,  we  have  thought  those  acts  ought 
not  to  be  recognised  as  provocations,  which,  according  to 
common  experience,  do  not,  in  the  actual  condition  of 
these  people  among   us,   produce  in  them  that  fwror 
brevis  which  the  law  mercifully    regards;  and  that  a 
moderate  chastisement  was  of  that  character ;  but,  on 
the  other  hand,  that,  as  in  Wiirs  case,  forcible  injories 
might  be    so  wantonly  and    excessively  inflicted   on  a 
slave,  as  to  palliate  his  killing   his  opposer,  though  a 
white  man.    That  case  strikes  me  as  having  as  little 
similitude  to  the  present,  as  can  exist  between  two  cases 
of  homicide  in  a  sudden  combat.    There,  in  order  to  avoid 
threatened  punishment,  a  negro  man  ran  off  from  an 
overseer,  who  within  a  few  steps  brutally  shot  a  whole 
load  of  his  gun  into  his  back,  giving  him  a  most  danger, 
ous  and  painful  wound.    The  slave  did  not  then  turn  on 
the  assailant,  but  still  endeavored  to  escape,  and  the  de- 
ceased, with  a  party  ot  slaves  pursued  and  headed  him, 
and,  after  the  prisoner  had  gone  as  far  as  he  could,  be 
was  overtaken — all  within  a  short  period  of  six  or  eight 
minutes — when  the  overseer  seized  him  for  further  pun- 
ishment, and  commanded  the  negroes  to  lay  hold,  when 
the  prisoner  drew  a  knife  and  first  struck  at  one  of  the 
negroes  and  then  at  the  overseer  and  killed  the  latter. 
Upon  those  facts  the  Court  held,  there  was  a  legal  pro* 
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vocAtioD  ;  and  there  certainly  was,  if  human  natare  has 
any  terror  of  death,  instinct  of  self-preservation,  or  any 
sense,  mental  or  corporeal,  of  the  pain  and  injury  of  an 
unlawful  and  atrocious  attempt  to  take  life.  Those  were 
xenl  provocations  to  any  man,  even  one  .in  his  condition. 
But  is  it  to  follow  therefrom,  that  a  slave,  who  for  a 
stroke  with  a  switch  or  a  few  blows  with  the  fist,  kills 
a  white  man  with  a  deadly  weapon,  did  so  under  provo* 
cation,  wliich  might  reasonably  and  in  fact  did  rouse  him 
to  a  pitch  of  furious  passion,  which  drove  him  to  the 
dred  7  Far  from  it,  in  my  opinion ;  and  I  fear  that  it  is 
giving  occasion  unnecessarily  to  much  bloodshed,  when 
it  is  so  held.  My  conclusion  is,  that,  if  the  man  Dick  had 
killed  either  of  the  white  men  concerned  in  this  unfonu* 
nate  affair,  it  would  have  been  murder.  And  I  must  ex* 
press  the  hope,  that  it  will  thus  be  seen,  that  my  opinion 
does  not  proceed  upon  a  cold  and  rigorous  policy  of  re« 
pressing  in  a  slave  an  actual  sense  of  the  wrong  done 
him  by  a  wanton  battery,  in  order  more  effectually  to 
subjugate  him  ;  but  that  it  rests  on  the  fact^  that  a  com. 
mon  battery  from  a  white  man — ^such  as  was  in  this  case 
committed — does  not  ordinarily  provoke  a  slave  to  go  to 
the  extremity  of  taking  life. 

All  the  foregoing  reasons  apply  with  yet  more  force 
against  the  prisoner ;  as  he  was  not  engaged  in  any  way, 
but  was  a  mero  looker  on.  I  believe,  this  is  tho  very 
first  instance  in  which  a  slave  has  ventured  to  interpose, 
either  between  white  men,  or  between  a  white  man  and 
a  slave,  taking  part  against  the  white  man.  Why  should 
he  intermeddle  upon  the  plea  of  resisting  tbe  unlawful 
power,  or  redressing  the  wanton  wrong,  of  a  white  man, 
when  he,  to  whom  the  wrong  was  done,  is  admitted  to 
have  been  unresisting  T  Shall  one  slave  be  the  arbiter 
of  the  quarrels  witnessed  by  him  between  another  slave 
and  the  whites  ?  It  seems  to  mc  to  be  dangerous  to  the 
last  degree  to  hold  the  doctrine,  that  negro  ^slaves  may 
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assame  to  themselves  the  judgment  as  to  the  right  or 
propriety  of  resistance,  by  one  of  his  own  race,  to  the  au- 
thority taken  over  them  by  the  whites,  and,  upon  the  no- 
tion of  a  generous  sympathy  with  their  oppressed  fellow 
servants,  may  step  forward  to  secure  them  from  the  hands 
of  a  white  man,  and  much  less  to  avenge  their  wrongs. 
First  denying  their  general  subordination  to  the  whites, 
it  may  be  apprehended  that  they  will  end  in  denouncing  the 
injustice  of  slavery  itself,  and,  upon  that  pretext,  band  to* 
gether  to  throw  off  their  common  bondage  entirely.  The 
rule,  which  extenuates  the  assistance  given  by  a  white 
man  to  his  friend,  in  a  conflict  between  him  and  another 
white  man — all  being  in  eqtiali  jure — cannot,  I  think,  be 
safely  or  fairly  extended,  so  as  to  allow  a  slave,  upon  sup- 
posed generous  impulses,  to  do  the  noble  duty  of  killing  a 
vrhite  man,  because  he  tyrannizes  over  a  negro  man,  sa 
far  as  to  give  him  a  rap  with  a  ratan  and  a  few  blows 
"with  his  fists.  I  have  never  heard  such  a  position  ad- 
vanced before,  either  as  a  doctrine  of  our  law  or  as  au 
opinion  of  any  portion  of  our  people. 

For  these  reasons,  the  judgment,  I  think,  ought  to  be 
affirmed. 

Per  Curiam,  Ordered  that  the  opinion  of  the  majori- 
ty  of  the  Court  be  certified  to  the  Superior  Court  of  Law 
of  Martin  County,  that  it  may  proceed  accordingly. 
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la  an  indictment  for  homicide,  it  ie  the  province  and  duty  of  the  Conrt  to  tn« 
form  the  joryj  upon  the  eappoeition  of  the  truth  of  the  facte,  as  being  agreed 
OB  or  found  by  the  jary»  what  the  degree  of  the  homicide  i& 

Where  the  State,  in  a  proiecotion  for  a  homicide,  relies  upon  the  ground  of 
ezpresj  malice,  the  witnesses  can  only  prove  the  existence  of  previous  mal« 
ice  or  threats,  bat  they  cannot  prove  the  existence  of  the  malice  up  to  the 
time  of  the  homicide  and  that  the  prisoner  acted  on  it  in  slaying.  It  is  tb« 
pfovlaee  of  the  jury  to  make  those  inferences,  or  not,  upon  the  facts  proved. 

When  penons  fight  on  fair  terms,  and,  after  an  interval,  blows  having  been 
given,  a  party  drawe,  in  the  heat  of  blood,  a  deadly  instrument  and  inflicts 
a  deadly  injury,  it  is  roanslanghter  only  ;  but,  if  a  party  enter  a  contest, 
dangerously  armed,  and  fights  under  an  unfair  advantage,  though  mutual 
blows  pasi^  it  is  uot  manslaughter,  but  murder. 

It  is  the  provinee  of  the  Court,  in  which  the  trial  takes  place,  to  judge  of  the 
trolk  or  sufficiencey  of  the  causes  assigoed  for  a  motion  for  a  coblinuance 
er  removal  of  a  trial. 

Appeal  from  the  Snperior  Court  of  Law  of  Richmond 
County,  at  the  Fall  Term  1848,  his  Honor  Judge  Cald- 
well presiding. 

The  prisoner  was  indicted  in  Anson  for  tho  murder  of 
William  Taylor  ;  and  David  Hildreth  was  charged  in  the 
same  indictment,  as  being  present,  aiding  and  abetting. 
At  the  instance  of  the  prisoner,  his  trial  was  removed  to 
Richmond  ;  and  in  Richmond  the  prisoner  prayed  for  a 
•eeond  removal  of  the  trial,  upon  his  affidavit,  which  is 
set  out  in  the  bill  of  exceptions,  stating  various  acts  of 
sundry  persons  and  other  circumstances,  which  bad  in* 
duced  him  to  believe,  that  he  could  not  have  a  fair  trial 
in  Richmond*  The  Court  refused  the  motion.  The  pris^ 
oner  then  moved  for  a  continuance,  upon  his  afiSdavit, 
which  is  also  set  out  in  the  bill  of  exceptions,  stating  the 
absence  of  divers  witnessest  who  bad  been  summoned  for 
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luaif  by  whom  he  expected  to  prove  several  material  facts 
therein  stated.  The  Court  refused  that  motion  also.  It 
is  stated  in  the  bill  of  exccptioHM,  that  about  100  per 
sons  were  summoned  as  jurors  in  the  case,  and  that  the 
prisoner  challenged  a  large  mfijorit)'  of  them  for  cause, 
before  the  jury  was  formed ;  and  that  the  prisoner  ex- 
amined those,  thus  challenged,  as  to  their  indifference, 
and  that  more  than  15  of  them  had  formed  and  expressed 
an  opinion  unfavorable  to  the  prisoner. 

Upon  the  trial,  one  Edmund  Taylor,  a  son  of  the  de- 
ceased, and  of  the  age  of  21  or  thereabouts,  gave  evidence 
on  the   part  of  the   State :  That,  after  sunset  on  the 
5th  of  September,  1848,  he  was  in  his  father*s  corn  field 
engaged  in  stacking  fodder  with  his  father,  a  negro  man, 
and  a  younger  brother — who  had  not  age  and  capacity  to 
be  examined  as  a  witness:  Ttiat  he,  Edmund,  was  on  a 
stack,  which  they  were  near  finishing,  and  bis  father  and 
the  negro  were  throwing  up  fodder  to  him  ;  when  he  saw 
the  prisoner,  riding  about  in  the  field  of  his  uncle.  John 
Taylor,  to  the  north  of  them,  and  reeling  as  if  drunk      At 
that  time  David  Htldreth  rode  up  to  the  fence  on  the 
South  side  of  the  field  and  asked,  if  they  knew  where  Ko* 
bcrt  was ;  and  upon  being  told  where  he  was,  David 
called  Kobert,  who  answered  him  ;  and  David  then  rode 
around  the  field  into  a  lane  between  the  fields  of  William 
Taylor  and  John :  That  the   prisoner  soon  afterwards 
pulled  down  the  fence  and  rode  up  towards  the  stack,  so 
as  to  have  the  deceased  between  him  and  the  stack  :  that 
then  David  ciime  in  a  different  direction,  and  stopped  on 
the  other  side  of  the  stack,  and  about  six  or  eight  steps 
oflf:  that  the  prisoner  did  not  then  appear  to  be  drunk, 
and  he  asked,  if  they  had  not  dono  stacking  fodder :  to 
vrhich  no  reply  was  made,  as  the  witness  and  the  deceased 
were  displeased  with  him  on  account  of  a  State's  war- 
rant he  had  taken  out  against  them  not  long  before : 
that  the  prisoner  then  used  very  obscene  and  insalting 
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language  to  thero,  and  tamed  his  horse  as  if  he  were 
going  to  ride  off;  and  the  deeeased  then  told  him,  he 
would  indict  him  for  pulling  down  his  fence  and  coming 
into  his  field,  and  ordered  him  out :  npon  which  the  pris* 
oner  got  off  his  horse  and  made  towards  the  deceased* 
who  gave  back  and  passed  the  stack ;  that  as  he  passed  he 
told  the  witness  to  him  give  his  knife,  which  the  witness 
refused  ;  that  David  then  said,  **  take  notice,  I  do  not 
get  off  my  horse  C  That  the  prisoner  continued  to  ad* 
vance  on  the  deceased  and  the  latter  to  retreat,  when  he 
said  to  the  prisoner,  ^  Til  kill  you,  if  yQU  don*t  go  out  of 
my  field ;"  but  that  the  prisoner  still  advanced  and  the 
witness  said  to  his  father,  ^  I  would  not  let  a  man  rush, 
on  me  in  my  own  field  in  that  way" — whereupon  David 
said,  ^  hush,  or  I'll  whip  both  of  you,''  and  the  deceased 
picked  up  a  doted  chump  and  after  giving  back  eight  or 
ten  steps,  and  while  still  giving  back,  he  struck  the  pris« 
oner  about  the  head,  when  the  witness  saw  the  prisoner's 
hand  strike  the  deceased  in  the  breast,  and  then  the  de« 
ceased  struck  the  prisoner  again,  and  immediately  ex- 
claimed, **  Bob  Hildreth  has  killed  me— he  has  cut  my 
heart  open"— and  the  deceased,  bleeding  very  much« 
walked  off  about  twenty  steps  iind  fell  dead.  The  wit- 
ness farther  stated,  that  the  fight  occurred  between  son- 
set  and  dark,  and  that  the  moon  was  shining,  so  that  it 
was  daylight  and  moon*light ;  that,  when  the  prisoner 
got  off  his  horse,  he  did  not  think  he  would  hurt  his  fath- 
er, as  he  noticed  particularly  to  see,  if  he  had  a  knife  or 
stick  in  his  hand,  and  that  he  did  not  discover  eithery 
though  he  was  on  the  stack  ;  that  he  did  not  see  the 
prisoner  raise  his  hand,  while  he  was  advancing  on  the 
deceased,,  and  that  he  saw  him  strike  but  one  UoWt 
though  there  were  two  wounds ;  and  that  immediately 
afterwards  he  saw  a  bloody  knife  in  the  hand  of  the  prisr 
oner,  with  a  blade  four  inches  long. 
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Other  witnesses  gave  evidence  for  the  State,  that  the 
deceased  was  a  small  and  infirm  man,  aboat  sixty  years 
old ;  that  there  were  two  wounds  on  the  dead  body-^ 
one,  on  the  breast,  about  one  inch  deep  and  penetrating 
the  breast  bone,  and  appeared  to  be  a  stab  with  a  knife; 
the  other,  on  the  left  side,  about  three  quarters  of  an  inch 
wide  and  six  inches  deep,  which  was  mortah 

Further  evidence  was  given,  that  the  prisoner  leased 
a  house  from  the  deceased,  situate  about  a  quarter  of  a 
mile  from  that  in  which  the  deceased  resided ;  and  that» 
about  four  or  five  weeks  before  the  homicide,  the  prison* 
er  told  a  witness,  the  deceased  was  in  the  habit  of  watch* 
ing  his  house  to  catch  him  trading  with  slaves,  and  he 
asked,  if  he  would  not  be  justified  in  whipping  him — to 
which  the  witness  replied  he  bad  better  net  do  so,  but  ap- 
peal to  the  law.    Other  witnesses  gave  evidence,  that, 
on  the  13th  of  August  1844,  the  prisoner  applied  to  a  mag« 
istrate  for  a  peace  warrant  against  the  deceased  and  his 
son  Edmund,  upon  the  ground,  that  they  threatened  to 
.kam  his  house  and   also  to  do  him  personal  injury : 
That  the  magistrate  endeavored  to  put  him  oflT,  and  the 
prisoner  said,  if  he  did  not  grant  him  a  warrant,  he  would 
take  the  law  into  his  own  hands :  That,  thereupon,  the 
warrant  was  issued  on  the  prisoner's  afiidavit,  and  the 
defendants  therein  were  arrested  and  on  examination 
discharged.     Another  witness  deposed,  that,  about  five 
weeks  before  the  homicide,  the  prisoner  asked  him  seve- 
ral times,  if  the  deceased  had  not  applied  to  him  to  watch 
the  prisoner's  house  for  the  purpose  of  detecting  him  in 
trading  with  slaves  ;  to  which  inquiries  the  witness  re- 
plied, that  Taylor  talked  a  great  deal,  and  that  it  was  not 
worth  while  to  mind  him — and  that,  duriag  the  conversa* 
tioo,  the  prisoner  said  two  or  three  times,  "I  will  kill  the  oM 
rascal ;"  and,  the  last  time,  he  said,  '*  I  will  kill  him  and 
you  may  see  it."    Another  witness  gave  evidence,  that, 
in  the  afternoon  of  the  5th  of  September,  the  prisoner 
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and  hia  brother  David  came  on  borse-back  to  John  Tay* 
tor's  and  drank  some  cider;  but  neither  was  drunk: 
That  the  prisoner  asked  the  witness*  if  he  had  not  heard 
William  Taylor  sayt  that  he  intended  to  barn  down  his, 
the  prisoner's*  house,  and  the  witness  replied,  that  he 
had  not ;  and  then  the  prisoner  said,  he  would  have  him 
summoned,  any  how :  That  David  then  asked  him,  if  be 
ever  heard  Taylor  say,  that  a  negro  saw  biro,  David,  and 
his  father  lying  in  the  road  drunk :  to  which  the  witness 
replied,  that  he  had  beard  the  deceased  say  something 
like  it — upon  which  David  said,  *'  I  will  go  over  and  beat 
old  Bill  Taylor  nearly  to  death  :**  That  the  prisoner  and 
David  then  left  John  Taylor's,  about  an  hour  and  a  half 
before  sunset,  and  rode  over  to  James  Hildreth's,  which 
was  to  the  North  and  in  sight  of  John  Taylor's  and  about 
a  quarter  of  a  mile  off.  Another  witness  gave  evidence, 
that  the  two  brothers  got  to  James  Hildreth's  about  an 
hour  by  sun  ;  and  that,  after  being  there  some  time,  the 
prisoner  borrowed  David's  knife,  saying  he  wanted  to 
mend  his  bridle  :  that  he  opened  and  shut  the  knife  twice 
and  looked  at  it  each  time,  and  then  put  it  into  his  pock* 
et,  and  without  mending  his  bridle,  rode  off  North,  in  a 
direction  from  the  deceased's  house  and  field ;  but  that 
afler  going  some  distance,  he  turned  towards  the  deceas- 
ed's plantation ;  and  that  in  order  to  ge  t  there,  he  would 
have  to  pull  down  three  fences.  Further  evidence  was 
given,  that  the  prisoner  was  arrested  on  a  warrant  the 
third  day  after  the  homicide,  and  was  found  in  a  thicket 
of  briers  in  an  old  field,  and  that  he  had  a  slight  wound 
on  the  forehead,  and  said  that  the  deceased  struck  him 
there* 

Upon  this  evidencci  the  counsel  for  the  prisoner  moved 
the  Court  to  instruct  the  jury,  that  it  was  a  case  of  mu« 
tual  combat,  in  which  the  offence  was  extenuated  from 
murder  to  manslaughter.  But  the  presiding  Judge  re* 
fused  to  give  that  instructioni  and  told  the  jury,  that  the 
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role  was,  that,  iT  two  persons  engage  in  a  sadden  combat, 
and,  after  they  become  heated  by  the  conibat,  one  of  them 
seizes  a  deadly  weapon,  or  uses  one  in  his  handr*  having 
no  intent  to  use  it  when  the  combat  commeneed,  and  slay 
his  adversary,  it  is  but  manslaughter.  And  after  sum- 
ming  up  the  evidence,  the  Court  instructed  the  jury,  that, 
if  the  witnesses  in  this  case  were  to  be  believed,  the 
prisoner  was  all  the  time  advancing  on  the  deceased  and 
the  deceased  all  the  while  giving  back ;  and  that  the 
killing,  according  to  the  testimony,  if  true,  was  not  man- 
slaughter, but  murder. 

The  jury  convicted  the  prisoner  of  murder,  and  from 
the  sentence  he  appealed. 

Attorney  Creneral,  for  the  State. 
No  counsel  for  the  defendant* 

RuFFiK,  C.  J.    The  Court  finds  no  error  in  the  record. 
It  is  the  undoubted  province  and  duty  of  the  Court  to  i  n- 
form  the  jury,  upon  the  supposition  of  the  truth  of  facts, 
as  being  agreed  or  found  by  the  jury,  what  the  degree  of 
the  homicide  is.    Fost  Cr.  L.  255.    State  v.  Walker^  N. 
C.  T.  R.  231.    If  it  were  not  so,  there  would  be  no  rule  of 
law,  by  which  a  killing  could  be  determined  to  be  mur- 
der, but  the  whole  matter  of  malice  or  alleviation  would 
fall  to  the  discretion  and  deoision  of  the  jurors  in  each 
particular  case,  and  there  would  be  no  mode  of  review- 
ing it,  so  as  to  reverse  the  decision,  though  erroneous. 
There  could  be  no  tyranny  more  greivous,  than  that  of 
leaving  the  citizen  to  the  prejudices  of  jurors,  or  the  dis* 
cretion  of  judges,  as  to  what  ought  to  be  deemed  an  of- 
fence, which  should,  or  should  not,  deprive  him  of  his  life. 
The  only  seourity  for  the  accused  is  for  the  law  to  define 
a  priorif  what  shall  constitute  a  crime,  and,  in  the  case 
of  capital  punishment,  when  it  shall  be  inflicted.    It  is 
ont  of  the  praises  of  our  law,  that  sach  have  always  been 
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its  provisipns.  The  presiding  Jadgc.  therefore,  did  not 
transcend  his  power,  but  performed  simply  his  duty,  in 
direct  lag  the  jury  upon  the  point,  whether  the  killing  here 
amounted  to  murder  or  manslaughter,  taking  the  facts  to 
be  as  deposed  to  by  the  witnesses.  The  troth  of  the  evi- 
dence, as  far  as  appears,  was  not  indeed  contested  on  the 
part  of  the  prisoner.  On  the  contrary,  he  assumed  it  to 
be  true,  when  he  prayed  an  instruction  upon  it,  in  general 
terms,  that  this  was  one  of  those  cases  of  mutual  combat, 
in  which  the  law  holds  a  killing  to  be  but  manslaughter. 
The  only  question,  then,  is,  whether  the  Court  ought  to 
have  given  the  instruction  asked,  or  whether  that  given 
was  wrong ;  for  an  error,  in  either  respect,  would  entitle 
the  prisoner  to  a  venire  de  twvo.  But  we  are  of  opinion^ 
that  there  is  no  such  error.  For,  upon  the  supposition 
that  the  evidence  was  true,  the  Court  holds  clearly,  that 
the  prisoner  was  guilty,  not  merely  of  manslaughter,  bat 
of  murder,  in  point  of  law ;  and  that  the  malice,  necessary 
to  constitute  the  killing  murder,  was  implied  by  the  law 
and  was  properly  declared  by  the  Court.  It  is  true,  there 
was  evidence  given  of  express  malice,  that  is,  of  a  pre- 
vious ill-will  of  the  prisoner  towards  the  deceiised  and 
threats  of  killing  him,  and  some  evidence  tending  to  show, 
that  the  prisoner,  up  to  the  period  of  the  homicide,  har- 
bored such  ill-will  and  went  to  the  place  for  the  purpose 
of  killing  Taylor  or  doing  him  great  harm.  It  may  be, 
that  the  evidence  on  that  point  might  have  been  thought 
by  the  jury  to  establish  the  inferences,  to  which  it  tended. 
Whether  it  was  or  not,  it  is  purely  a  matter  of  fact, 
whether,  after  such  an  interval  between  the  threats  and 
the  killing,  the  prisoner  acted  on  the  old  grudge  on  thia 
occasion,  as  well  as  whether  such  previoOs  malice  existed, 
and  neither  the  presiding  Judge  nor  this  Court  has  au* 
thority  to  form  an  opinion  upon  it.  His  Honor,  indeed, 
left  it  to  the  jury,  whether  the  evidence  was  true  or  not, 
and  gave  his  instruction  upon  ibe  hypothesis  that  the  Jury 
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foand  it  to  be  true.    They  have  said  it  was ;  bat  that 
only  goes  to  the  facts  of  the  previous  ill-will  and  threats, 
because  to  those  alone  did  the  witnesses  depose.    They  . 
did  not,  and  could  not,  testify  to  the  continuing  of  the  ill* 
will  up  to  the  homicide,  and  that  the  prisoner  acted  en  it 
in  slaying.    That  is  not  capable  of  being  directly  proved 
by  witnesses,  but  is  an  inference  as  to  the  actual  state  of 
the  party's  mind  and  intention,  upon  which  the  act  of  kill* 
i  tg  was  done  ;  and  it  was,  therefore,  proper  for  the  jury 
and  not  the  Court  to  draw  it.    If  the  case  depended  on 
that  enquiry,  and  the  killing  would  not  be,  or,  rather,  was 
not  murder,  without  any  reference  to  the  evidence  of 
express  malice,  we  should  hold,  it  was  erroneous  to 
direct  the  jury,  that  the  prisoner  was  guilt}*  of  murder, 
without  submitting  to  the  jury  the  enquiry,  as  to  the  con- 
tinuing existence  of  the  express  malice.    But  we  conceive 
that,  independent  of  that  point,  and  without  any  regard  to 
Buch  parts  of  the  evidence  as  are  relevant  to  it  simply,  the 
prisoner  is  guilty  of  murder  upon  the  facts  and  circum* 
stances  attending  the  homicide,  by  themselves  implying 
malice.    From  the  admitted  fact  of  the  homicide  the  law 
presumes  malice,  and  the  matter^of  extenuation  must  arise 
out  of  the  evidence  of  the  killing  itself,  or  must  be  other* 
wise  proved  by  the  prisoner.    Here  the  whole  turns  on 
the  testimony  of  Edmund  Taylor,  the  only  witness  present 
at  the  fact,  and  upon  the  number  and  nature  of  the  wounds* 
That  must  be  assumed  to  be  true,  because  the  Judge 
founded  his  instruction  upon  the  supposition,  that  all  the 
evidence  was  true.   Taking  it  to  be  true,  the  prisoner  can* 
not  deduce  from  it  any  alleviation  of  guilt,  short  of  mur- 
der.   That,  which  was  insisted  on  for  him,  is  not  tenable : 
namely,  that  it  was  a  case  of  mutual  combat,  and  there- 
fore the  offence  was  extenuated     There  is  no  such  rule 
of  law  ;  for,  although  in  many  cases  of  mutual  combat,  a 
killing  is  but  manslaughter,  because  done  upon  sudden 
beat,  yet  there  are  many  others,  in  which  a  killing  in  such 
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a  combat  is  mardert  because  the  circumstances  shov» 
that  the  slayer  was  from  the  beginniog  actuated  by  malice, 
or  in  other  words,  intended  to  take  or  endanger  the  life  of 
the  other  by  an  undue  advantage  in  an  unequal  combat. 
And  the  rule  on  the  point  was«  we  think,  laid  down  with 
substantial  correctness  in  this  case.    Here  was  proToking 
I  anguage  and  behaviour  on  both  sides ;  so  that  it  would 
matter  not,  which  gave  the  first  blow,  if  the  fight  waS 
fair  and  intended  by  the  prisoner,  at  the  first,  to  be  fair. 
But,  if  one,  upon  a  sudden  quarrel,  draws  his  sword  and 
makes  a  pass  at  the  other,  whose  sword  is  then  undrawn, 
and  (hen  the  latter  draw  his  sword  and  a  combat  ensue  in 
which  he  is  killed,  it  is  murder ;  for.  by  making  his  first 
pass,  when  the  adversary's  sword  was  not  drawn,  the  as* 
sailant  shewed  he  sought  the  other's  blood,  and  the  en* 
deavor  of  the  other  to  defend  himself,  which  he  had  aright 
to  do.  wilt  not  excuse  the  killer.    Faster  295.    Mr.  East 
states  the  rule  to  be,  that,  if  on  any  sudden  quarrel  blows 
pass,  without  any  intention  to  kill  or   injure  materiall}% 
and  in  the  course  of  the  scufiHe,  after  the  parties  are 
heated  by  the  contest,  one  kill  the  other  with  a  deadly 
weapon,  it  is  but  manslaughter ;  but  that,  when  an  at- 
tack is  made  with  a  dangerous  weapon,  the  party  assailing, 
without  suffioieiit  legal  provocation,  must  put  the  party 
assaulted  upon  an  equal  footing  in  point  of  defence,  at 
least  at  the  oneet,  1  East.  P.  C  242, 3.    So,  Russell  says, 
that,  although  the  use  of  a  deadly  weapon  after  the  com* 
bat  b^gan  will  not  make  the  ofience  more  than  man« 
slaughter,if  the  combat  was  equal  at  the  onset,  }'et  the 
conclusion  is  diflferent,  if  there  be  any  previous  intention, 
or  preparation,  to  use  such  a  weapon  in  the  course  of  the 
afiray.     1  Russ.  Cr.  jL.  446,  497.    In  those  positions  he 
is  supported  by  the  cases  cited  by  him.    In  Whiteby*s 
case,  1  Lewin*8  Cr.  cases,  173,  Mr.  Justice  Batlby  states 
the  law  thus :  when  persons  fight  on  fair  terms,  where 
life  is  not'  likely  to  be  at  hazard,  if  death  ensue,  it  U 
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manslaughter :  and  if  persons  meet  originally  on  fair 
terms,  and,  after  an  interval,  blows  having  been  giveot 
a  party  draws  in  the  heat  of  blood  a  deadly  instru- 
ment and  inflicts  a  deadly  injury,  it  is  manslaughter  only; 
but  if  a  party  enter  a  contest,  dangerously  armed,  and 
fights  under  an  unfair  advantage,  though  mutual  blows 
passt  it  is  not  manslaughter,  but  murder.  In  Anderson*! 
case,  the  prisoner  and  Levy  quarrelled  and  went  out  to 
iightp  and  the  latter  was  found  to  be  stabbed  in  many 
places  and  died  immediately,  and  it  appeared  that  the 
prisoner  had  a  knife,  and  that  no  body  else  could  have 
given  the  slabs,  and  the  jury  were  told,  it  was  murder,  if 
the  prisoner  used  his  knife  privately  from  the  beginning, 
or,  if,  before  the  fight  began,  he  placed  the  knife  so  that 
he  might  use  it  during  the  afiray  and  used  it  according- 
ly. These  principles  and  cases  fully  establish  the  correct- 
ness of  the  direction  in  this  case.  The  prisoner,  without 
exhibiting  his  knife  or  giving  any  notice  of  it,  prepared 
the  knife  before  hand,  or,  at  all  events,  drew  it  before  any 
blow  had  passed,  and  in  the  dusk  of  the  evening  he  pressed 
on  the  deceased,  an  infirm  and  weakly  old  man,  who  re- 
treated eight  or  ten  yards,  and,  as  soon  as  the  prisoner 
got  near  enough  to  strike,  he  gave  the  mortal  stab.  That 
be  must  have  drawn  the  knife  at  the  beginning,  or,  at 
least,  before  any  blow  on  either  side,  is  absolutely  certain, 
if  E«lniund  Taylor  told  the  truth  ;  for  the  witness  did  not 
see  the  prisoner  draw  the  knife,  nor,  indeed,  see  it  at  all 
until  after  the  killing,  and  he  says  the  stroke  by  the 
prisoner  immediately  followed  that  given  by  the  deceased* 
and  that  the  deceased  then  exclaimed,  that  he  was  killed. 
That  the  deceased  made  defence  as  he  did,  can  make  no 
difference;  for,  against  such  an  assault,  as  Mr,  Justice 
Foster  says,  he  had  a  right  to  endeavor  to  defend  him- 
self* It  does  not  appear,  that  the  weapon,  with  which 
the  deceased  struck,  was  of  a  nature,  that  was  likely  to 
do  much  bodily  harm»  but,  from  the  description  of  it  and 
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its  effects,  qaite  the  contrary.  It  is  the  case,  thereforct 
of  an  attack  by  an  armed  upon  a  feeble  unarmed  man^ 
in  which  the  latter  endeavored  throughout  to  avoid  the 
conflict,  and  the  former  gave  a  mortal  blow,  with  a  dead- 
ly  weapon,  as  soon  as  he  was  able  to  give  a  blow  at  all— 
the  weapon  not  being  drawn  in  the  course  of  the  scuffle, 
but  being  prepared  before  any  actual  scuffle,  or  a  blow 
on  either  side.  The  impulse  to  give  the  mortal  stroke 
was  not  excited,  during  and  by  a  combat.  It  is  clearf  that 
the  prisoner  sought  and  took  that  undue  advantage  in  the 
fight,  which  prevents  the  law  from  attributing  the  act 
of  killing  his  fellow  man  to  human  frailty  and  the  sudden 
transport  of  passion,  excited  by  the  provocation  of  a  blow 
or  during  an  affray,  and  lays  it  to  that  malignity  of  heart 
which  seeks  the  life  of  another  without  any  legal  provo* 
cation.  The  Court,  therefore,  holds  that  in  point  of  law 
there  was  no  error  in  either  the  instruction  given,  or,  of 
course,  in  refusing  that  asked. 

It  is  the  province  of  the  Court,  in  which  the  trial  takes 
place,  to  judge  of  the  truth  or  sufficiency  of  the  causes 
assigned  for  a  motion  for  a  continuance  or  removal  of  a 
trial.  It  must  be  so ;  else  it  would  be  in  the  power  of  a 
prisoner  to  postpone  a  conviction  indefinitely,  however 
clear  his  guilt,  by  making  affidavits  with  the  requisite 
matter  on  tho  face  of  them.  The  temptation  to  peijury 
is  so  strong  in  capital  cases,  that  it  is  an  established  prac** 
tice  on  the  circuits  to  distrust  affidavits  after  one  contin« 
uance  or  removal,  and  scrutinize  them  narrowly.  The 
presiding  Judge  must  dispose  of  such  applications  in  his 
discretion ;  and,  as  in  other  cases  of  discretion,  his 
decisions  cannot  be  reviewed  here,  but  are  final. 

Per  Curiam.  Ordered  to  be  certified  accordingly  to 
the  Superior  Court  of  Law  of  Richmond  County. 
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One,  who  if  pretent  and  bsm  that  a  felony  is  abont  to  be  coiMnitted  aad  deea 
in  no  manner  interfere,  does  not  thereby  participate  in  the  felony  com- 
initted.  Every  one  may,  upon  each  an  occasion,  interfere«  to  proTenti  if 
ke  caBy  the  perpetration  of  the  felony,  bill  he  is  not  bound  to  do  so,  at  th* 
peril,  otherwise,  of  partaking  of  the  gaill.  It  is  neceesary,  in  order  to  naako 
him  an  aider  or  abetter,  that  he  shonld  do  or  say  something,  shewing  hie 
consent  to  the  felonione  pnrpeee  and  contributing  to  its  azecntion. 

It  is  a  general  mle,  that  the  dedaratione  of  a  party  accneed  of  a  orimst 
made  in  his  own  favor,  after  the  time  af  the  alleged  commisiion  of  the 
crime,  are  not  evidence  for  him. 

Appeal  from  the  Superior  Court  of  Law  of  AnsoD 
Coanty,  at  the  Fall  Term  1848,  bis  Honor  Judge  Peaisok 
presiding. 

The  prisoner  was  indicted  for  the  murder  of  William 
Taylor,  as  being  present,  aiding  and  abetting  Robert  Hil- 
dreth  ;  whose  case  has  been  before  the  Court  at  this  terra. 
As  far  as  the  evidence  was  stated  in  Robert's  case,  it  is 
much  the  same  with  that,  which  was  given  in  this  case^ 
In  addition,  however,  the  witness,  Edmund  Taylor,  stated, 
that,  as  soon  as  his  father  made  the  exclamation,  that  he 
was  killed,  he,  the  witness,  jumped  off  the  stack  and  seized 
a  fence  rail  to  strike  Robert,  and  that  the  negro  man  took 
it  from  him.  Robert  then  got  on  his  horse  and  the  wit- 
ness cursed  him  for  killing  his  father :  whereupon  David 
said  :  '*are  you  cursing  me  V  and  the  witness  replied,  that 
he  was  not,  but  was  cursing  Robert,  when  David  said 
again,  ''he  is  my  brother,  and  if  you  curse  him,  I  will  pat 
balls  through  you."  Then  Robert  and  David  rode  off  to* 
gethcr^  at  the  instant  William  Taylor  fell  and  expired* 
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Evidence  was  also  given  on  the  part  of  the  prisoner, 
that  Edmund  Taylor  was  examined  before  the  coroner^s 
inquest  and  then  stated,  that  the  prisoner  made  use  of  tha 
expression,  "Take  notice  I  do  not  get  off  my  horse,"  after 
the  homicide,  and  not  before  or  during  the  affray:  and 
that  he  was  of  weak  understanding,  and  that  the  prisoner 
had  no  pistol  with  him.  On  the  contrary,  evidence  was 
given,  that  he  had  competent  capacity  and  a  good  char* 
acter. 

The  credibility  of  Edmund  Taylor  was  much  discussed 
by  the  counsel  on  each  side.  The  presiding  Judge 
summed  up  the  several  suggestions  made  at  the  bar  on 
that  point,  and  informed  the  jury,  that  he  had  no  right  or 
wish  to  intimate  an  opinion  on  them,  but  that  they  were 
to  be  weighed  by  them.  And  he  then  instructed  the  jury,, 
that,  in  order  to  the  conviction  of  the  prisoner,  it  was  ne* 
cessary  for  the  State  to  establish  two  things.  The  first 
was,  that  Robert  Hildreth  killed  William  Taylor  as 
charged  in  the  indictment,  that  is,  murdered  him.  And 
upon  that  point  the  jury  was  instructed,  that,  if  upon  tho 
whole  matter  they  were  satisfied  that  Edmund  Taylor 
was  able  and  willing  to  tell  the  truth  and  had  told  the 
truth,  Robert  Hildreth  was  guilty  of  murder,  and  the 
State  had  made  out  the  first  allegation :  otherwise  the 
prosecution  was  at  an  end,  and  the  prisoner  was  entitled 
to  an  acquittal. 

The  second  thing  to  be  established  was,  that  the  pri* 
soner  was  present,  aiding  and  abetting,  at  the  murder. 
And  the  Court  thereupon  instructed  the  jury,  that  if  one, 
who  is  present,  does  or  says  anything,  calculated  and  in- 
tended to  make  known,  that  he  would  help,  if  need  be^by 
taking  a  part  in  the  fight,  or  by  keeping  off  others,  or  by 
aiding  an  escape  after  the  deed  should  have  been  done, 
that  16  an  aiding  and  abetting ;  and  that,  if  the  jury 
should  believe  that  the  prisoner  made  use  of  the  words, 
''husbt  or  I  will  whip  you  both/'  in  the  manner  stated  by 
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the  witness,  with  the  intention  of  discouraging  and  deter- 
ring Edmund  Taylor  and  the  negro  from  interfering,  that 
was  sufficient  to  constitute  aiding  and  abetting,  and  the 
prisoner  would  b3  guilty  of  murder  or  manslaughter,  as 
they  might  find  the  facts  to  be  on  the  other  points  follow- 
ing :  That  if  the  prisoner  knew,  before  they  entered  the 
field,  of  the  intention  of  his  brother  to  attack  Taylor  and 
to  use  the  knife  in  the  fight,  and  thr  re  was  an  understand* 
ing  between  them,  that  the  prisoner  should  be  present 
and  aid,  he  would  be  guilty  of  murder,  as  well  as  his 
brother :  And  if  there  was  no  such  previous  understand- 
ing, and  the  prisoner,  after  he  entered  the  field,  discovered, 
that  his  brother  intended  to  use  the  knife  in  the  fight  in 
time  to  have  prevented  it,  he  was  also  guilty  of  murder. 
And  that,  in  enquiring,  whether  the  prisoner  had  such 
knowledge,  the  jury  might  consider,  as  a  circumstance, 
that  no  expression  of  surprise  or  regret  came  from  the 
prisoner  after  the  act  was  done.  But,  if  the  prisoner 
knew  of  the  ill-wil!  of  his  brother  to  Taylor  and  that  he 
intended  to  attack  him,  but  did  not  know  of  his  intention 
to  use  the  knife  in  time  to  prevent  it,  and  the  fatal  result 
was  unexpected  to  him,  then  the  prisoner,  by  reason  of 
his  engaging  in  the  unlawful  beating,  would  be  guilty  of 
manslaughter,  but  of  no  more. 

The  jury  found  the  prisoner  guilty  of  murder,  and,  after 
sentence  of  death,  he  appealed. 

Attorney  General,  tor  the  State. 
Strange^  for  the  defendant. 

RuFFiy,  C.  J.  In  the  case  of  Robert  Hildreth  at  the 
present  term,  the  Court  had  occasion  to  give  an  opinion 
on  the  degree  of  the  guilt  of  that  person,  according  to  the 
evidence  given  by  the  witness,  Edmund  Taylor ;  which 
was  in  accordance  with  the  instruction  given  in  the  pre* 
sent  case»  in  which  the  Court  confined  the  attention  of 
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the  jary,  upon  that  question,  to  the  testimony  of  that  wit- 
ness onl}'.  The  facts  deposed  to  by  him  are  substantially 
the  same  in  both  cases  ;  and  therefore  there  is  nothing 
for  this  Court  to  add  on  that  point.  The  only  material 
difference  in  the  cases  is,  that,  on  Robert's  trial,  there  was 
no  attempt  to  discredit  that  witness,  while  on  David's, 
there  was  evidence  given  both  of  his  weakness,  and  of  a 
falsehood  or  a  mistake  in  his  testimony.  But  no  error, 
as  we  think,  was  committed  by  the  presiding  Judge  in 
respect  to  that  part  of  the  case  ;  Tor,  he  expressly  avoided 
expressing  any  intimation  of  opinion  on  the  credit  due  to 
the  witness,  and  as  expressly  told  the  jury,  that  it  was  ex- 
clusively for  their  consideration ;  and  we  bold,  that  it 
was  clearly  within  the  appropriate  powers  and  duties  of 
the  Judge  to  lay  distinctly  before  the  jury  the  various  con* 
siderations,  arising  out  of  the  evidence,  tending  to  sustain 
or  impeach  the  credit  of  the  witness — leaving  it,  all  the 
while,  to  the  jury  exclusively  to  judge  of  their  weight. 

The  Court  likewise  agrees,  that  aiding  and  abetting 
was  properly  explained  to  the  jury,  and  that  they  might 
have  found  the  prisoner  guilty,  accordingly,  if  he  used 
the  words  deposed  to  witheilher  of  the  intentions  supposed; 
provided,  there  had  been  a  previous  understanding  be* 
tween  the  brothersi  that  one  of  them  should  kill  the  deceas* 
ed,  or  do  him  g^eat  bodily  harm,  and  that  the  other  should 
abet  it  by  his  presence  and  encouragement.  If  it  could 
be  seen  that  the  verdict  was  founded  on  that  ground,  we 
should  deem  it  undoubtedly  correct  in  point  of  law.  But 
that  cannot  be  assumed ;  because  the  case  was  also  left 
to  the  jury  upon  a  supposition,  that  there  was  no  such  pre* 
vious  understanding,  and  that  Robert  was  guilty  of  mur« 
der  upon  the  malice  implied  by  the  circumstances,  mere, 
ly,  of  the  killing — in  which  case  the  jury  was  instructed, 
in  the  alternative,  that  the  prisoner  was  guilty  of  murder, 
if,  after  he  entered  the  field,  he  discovered  that  his  broth* 
er  intended  to  use  the  knifo,  in  time  to  have  prevented 
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kinu  The  jury  may  have  given  their  verdict  on  this  lat« 
ter  instruction ;  and.  therefore,  if  it  ought  not  to  have 
been  given,  the  conviction  ought  not  to  stand.  The  Court 
is  of  opinion,  that  it  ought  not  to  have  been  given,  it  is 
to  be  observed,  in  the  first  place,  that,  upon  the  evidence, 
there  was  no  opportunity  for  the  prisoner  to  discover, 
*'  after  he  entered  the  field,'*  that  his  brother  had  prepar- 
ed or  meant  to  use  a  deadly  weapon,  until  the  rencoun* 
ter  commenced ;  for  the  two  brothers  came  in  opposite 
directions  and  had  not  been  together  in  the  field,  uqtil 
the  prisoner  rode  up  and  stopped  eight  or  ten  steps  on 
one  side  of  the  stack,  when  Robert  and  Taylor  were  on 
the  other.  Again,  it  is  apparent,  that  he  could  not  then 
have  made  the  supposed  discover}',  until  after  the  fight 
began,  when  Taylor  retreated  past  the  stack  and  Robert 
pursued,  so  as  to  bring  the  parties  on  the  same  side  of 
the  stack  with  the  prisoner,  and  in  his  view.  Such  is 
the  state  of  facts  to  which  the  instruction  is  to  be  applied; 
and,  thus  applied,  we  think  it  inaccurate.  For  suppos- 
ing the  prisoner  to  have  no  previous  concert  with  his 
brother,  and  that,  during  the  combat,  he  first  discovered, 
that  the  other  intended  to  use  a  deadly  weapon,  we  think^ 
he  was  not  guilty  of  murder,  although  he  made  the  discov- 
ery in  time  to  have  prevented  Robert  from  actually  giv- 
ing the  stabs.  For  one,  who  is  present  and  sees  that  a 
felony  is  about  being  committed  and  does  in  no  manner 
interfere,  does  not  thereby  participate  in  the  felony  com- 
mitled.  Every  person  may,  upon  such  an  occasion,  inter- 
fere to  prevent,  if  he  can,  the  perpetration  ot  so  high  a 
crime  ;  but  he  is  not  bound  to  do  so  at  the  peril,  other- 
wise, of  partaking  of  the  guilt.  It  is  necessary,  in  or- 
der to  have  that  efiect,  that  he  should  do  or  say  some* 
thing,  shewing  his  consent  to  the  felonious  purpose  and 
contributing  to  its  execution,  as  an  aider  and  abetter* 
Therefore,  the  proper  instruction,  in  the  case  supposed, 
would  have  been,  that  if  the  prisoner,  after  discovering 
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the  deadly  intention  of  his  brother,  instead  of  preventing 
its  execution,  deterred  others  from  preventing  it,  or  in* 
cited  his  brother  to  go  on,  then  he  would  be  guilty  of  mur- 
der.   If  the  case  had  been  so  put  explicitly  to  the  jury, 
it  seems  highly  probable,  they  could  not  have  convicted 
the  prisoner  of  murder.    For,  upon  the  hypothesis  as- 
sumed, that  the  prisoner  discovered  the  fatal  purpose  of 
Robert,  for  the  first  time,  during  the  combat,  there  is 
nothing  to  shew,  that  he  used  the  expression,  *'  Hush  or 
ril  whip  you,"  after  such  discovery,  or  in  any  other  way 
gave  bis  sanction  to  the  attempt  or  the  deed.    His  pres- 
ence did  in  no  way  contribute  to  the  fact ;  or,  at  all 
events,  it  did  not  appear  that  he  could  so  have  intended. 
It  is  true,  that  he  uttered  no  expression  of  surprise  or  re- 
gret at  the  fact ;  which  might,  indeed,  with  other  things, 
have  some  weight  in  inducing  a  belief  of  some  concerted 
action  between  the  brothers.    But,  of  itself,  it  affords  no 
evidence  that  the  prisoner  assented  to  or  meant  to  encour- 
age the  perpetration  of  a  murder,  which  he  at  that  time, 
first  discovered.    Even  the  witness,  Edmund  Taylor,  ex- 
pressed no  such  surprise  or  regret,  though  he  says  the 
event  was  unexpected  by  him,  and  that  he  endeavored  to 
avenge  it    Indeed,  it  seems  to  the  Court,  upon  a  calm 
consideration  of  the  circumstances,  that  there  was  no 
evidence,  upon  which  the  case  should  have  been  left  to 
the  jury  on  the  question,  whether  the  prisoner  did  aid 
and  abet  after  his  discovery  of  Robert's  intention  to  use  the 
knife,  as  already  supposed  ;  or,  even,  on  the  other  question, 
whether  the  prisoner  knew  of  such  intention  of  Robert  be- 
fore he  actually  used  the  knife  in  giving  the  mortal  blow. 
For  the  witness   was  in    a  much  better  situation  to 
discover  it,  than  the  prisoner  was  ;   and  it   appears, 
that  from  the  imperfect  light,  the  cautious  concealmeal 
of  the  instrument  by  Robert,  and  his  sudden  onset,  the 
witness  was  unable  to  perceive  the  knife,  although  he 
looked  particularly  for  that  purpose*    How»  then^  can  it 
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be  inferred,  without  other  evidence,  that  the  prisoner,  on 
the  other  side  of  the  stack  and  further  ofT,  saw  the  knife 
and  immediately  knew  the  extremity'  to  which  the  as« 
sallant  would  go  with  it  ?  Upon  these  grounds  the  Court 
deems  the  conviction  erroneous,  and  directs  a  venire  de 
novo. 

As  the  ca9e  may  be  brought  to  another  trial  upon  the 
allegation  of  express  malice  and  preconcert  between  the 
brothers,  it  seems  proper  to  dispose  of  a  question  of  evi- 
dence, which  arose  on  (he  former  trial  and  might  possibly 
be  made  on  another.  The  point  was  this.  The  prisoner 
offered  1o  prove  by  his  sister,  that,  after  dark,  on  the  night 
of  the  homicide,  she  heard  Robert  and  David  in  conver- 
sation near  their  father*8,  and  about  three  or  four  miles 
from  Taylor*s;  and  that,  before  they  perceived  her,  and 
when  the  prisoner  had  no  reason  to  think  he  was  over- 
heard, she  heard  the  prisoner  say  to  Robert,  •'You  ought 
not  to  have  done  so,"  and  that,  from  his  voice,  she  knew 
that  he  was  crying.  The  Court  rejected  the  evidence. 
We  concur  in  the  decision.  The  gen.cral  rule  is,  that  a 
person's  own  declarations  are  not  admissible  for  him. 
The  rule  is  not  founded  on  the  idea,  that  they  would  never 
contribute  to  the  ascertainment  of  truth  ;  for,  very  ofken, 
they  might  be  entirely  satisfactor}'.  But  there  is  so  much 
danger,  if  they  were  received,  that  they  would  most  com« 
monly  consist  of  falsehoods,  fabricated  for  the  occasion, 
and  so  would  mislead  much  oftener  than  they  would  en« 
lighten,  that  it  was  found  indispensable,  as  a  part  of  the 
law  of  evidence,  to  reject  them  altogether,  except  under 
a  few  peculiar  circumstances.  This  case  does  not  fall 
within  any  established  exception.  It  is  impossible  to  as- 
certain, whether  the  prisoner  had  or  had  not  perceived 
his  sister ;  or  whether  he  bad  no  reason  to  believe  that 
he  was  over-heard  by  her  or  some  other  member  of  the 
family,  or  some  one  else  ;  or  whether  his  tears  were  sin- 
cere or  feigned.    It  was  merely  a  declaration,  subsequent 
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to  the  event  alladed  to— if  the  allasion  was  to  this  occur- 
rence — and  not  forming  part  of  the  transaction ;  and, 
therefore,  the  objections,  on  which  the  general  rule  rests, 
apply  with  fall  force  against  its  admissibility. 

Pbr  Curiam.    This  opinion  ordered  to  be  certified  to 
the  Court  below,  that  they  may  proceed  accordingly. 


PLEASANT  BLACK  v$.  LABAN  WRIGHT,  EX'0R,4-c, 

Pfoof  of  the  hand  writiog  of  a  daeeaaed  subocribingr  witneat  to  a  bond  a  not, 
•trictly,  prima  facte  evidance  of  the  ezaontion  of  the  bond,  thoog^h  it  will 
uitlierisa  the  reading  of  the  ioatraiDeot  to  thejory.  Bat  tha  jury  moat 
weigh  thii^  together  with  the  other  cireamstaneea  giYen  in  evidence,  and, 
from  the  whole,  determine  whether  the  alleged  instrament  waa  ezecated 
or  not 

It  ia  among  the  atrongeat  eireomatantial  prooia  againat  a  perMn,  that  he  omit* 
to  give  evidence  to  repel  oironmatancea  of  antpicion  againat  him,  whioh  ha 
wonld  have  it  in  hia  power  to  give,  if  thoae  cireamstaneea  of  auspicion  wero 
unfounded. 

Appeal  from  the  Superior  Court  of  Law  of  Rockingham 
County,  at  the  Spring  Term  1849,  his  Honor  Judge  Dick 
presiding. 

This  is  an  action  of  debt,  commenced  January  27th 
1844,  on  a  bond  to  the  plaintiff  for  9111,  dated  January 
11th  1838,  and  payable  one  day  after  ^ate.  Plea,  non 
^afactum. 

On  the  trial  the  plaintiff  produced  the  instrument) 
iMrhioh  purported  to  be  executed  by  the  testator  by  mak* 
ing  his  mark,  and  to  be  attested  by  John  Wall,  junior,  a 
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son  of  the  testator ;  and  he  proved  the  death  of  the  sub* 
vcribing  witness  and  his  handwriting. 

The  defence  was»that  the  alleged  bond  was  a  forgery* 
In  support  thereof  the  defendant  gave  evidencOi  that  tho 
instrument  was  all  in  the  handwriting  of  the  subscribing 
witness,  John  Wall,  junior,  and  that  he  was  a  man  of  bad 
character,  as  early  as  1838,  and  had  the  reputation  of  be- 
ing a  gambler,  swindler*  and  passer  of  counterfeit  money, 
and  u'as  unworthy  of  credit.  The  defendant  also  gave 
evidence,  that  in  April  1841 ,  his  testator  gave  to  the  plain* 
liff,  on  dealings  between  them,  a  bond  for  $71  74,  and 
that  in  May  1842,  the  plaintiff  brought  a  warrant  thereon 
and  took  judgment  against  the  obligor,  who  staid  it* 
and  died  in  August  following.  The  defendant  also  gave 
evidence  that  his  testator  could  not  write,  but  was  a 
marksman  ;  and  he  called  one  King  as  a  witness,  who 
stated,  that,  for  the  last  twenty  years  of  the  testator's  life, 
he,  the  witness,  had  done  the  most  of  his  business  for  him, 
such  as  writing  and  making  settlements  for  him,  and  had 
often  seen  the  testator  make  his  mark  to  bonds  and  other 
instruments,  so  that  he  believed  that  he  could  distinguish 
it  from  the  marks  of  other  persons ;  and  he  deposed,  that, 
in  his  opinion,  the  mark  of  the  alleged  bond  was  not  that 
of  the  testator. 

The  defendant  offered  further  to  give  evidence,  that 
the  plaintiff  had  a  book  account  against  the  testator  for 
dealings  commencing  in  September  1838  and  ending  in 
April  1839,  and  that,  at  the  latter  day,  the  testator  paid 
it,  and  took  the  plaintiff  *s  receipt  thereon.  But  the  Court 
rejected  the  evidence.  ^ 

The  defendant  offered  further  to  give  evidence,  that 
Wall,  junior,  was  dissatisfied  with  his  father's  wilL  But 
the  Court  rejected  this  also. 

The  defendant  then  offered  further  to  give  evidence, 
that  the  plaintiff  bad  two  other  instruments,  purporting 
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to  be  iionds  given  ta  him  by  the  testator*  and  to  be  wit* 
aessed  by  John  Wall,  jaaior*  bearing  different  dates  trook 
that  sned  on  in  this  action  and  subsequent  thereto.;:  and 
that  they  were  all  in  the  hand-writing  of  John  Wall,  jr. :  . 
And  the  defendant  alleged  that».in  fact*  the  three  instru*  \ 
ments  were  written  by  the  said  John  Wall*  junior,  upoa 
the  same  sheet  of  paper  and  at  the  same  time,  and  that 
the  same  would  so  appear  upon  inspection  of  the  instru« 
ments ;  and  to  that  end  the  defendant  offered  the  other 
two  alleged  bonds  in  evidence.  But  the  Court  refused  to* 
receive  any  part  of  this  evidence. 

The  plaintiff  then  gave  evidence,  that  John  Wall,  th& 
elder,  had  said  that  his  son,  John,  was  running  him  in  debt 
and  would  ruin  him,  if  he  did  not  stop. 

The  Court  instructed  the  jury,  that  the  plaintiff  had 
made  out  a  prima  facie  case,  by  proving  the  death  of  tha- 
subscribing  witness  and  his  hand-writing,  which  entitled 
him  to  a  verdict,  unless  they  were  satisfied,  that  the  bond 
was  a  forgery :  and  that  the  only  evidence  tending  t a 
prove  the  forgery  was  the  testimony  of  King,  and  that  re* 
lating  to  the  bond  for  971  74,  and  the  bad  character  of 
John  Wall,  junior. 

The  jury  found  for  the  plaintiff,  and  the  defendant  ap^ 
pealed  from  the  ji 


No  counsel  for  the  plaintiff. 

/.  r.  Moreheadt  for  the  defendant. 

RuFPiN,  G.  J.  The  Court  thinks  there  ought  to  be  a 
ventre  de  novo.  We  are  not  satisfied  with  the  instructions 
given  to  the  jury  on  the  case  made  by  the  evidence, 
which  went  to  them,  and  we  are  also  of  opinion,  that  pro* 
per  evidence  was  excluded. 

Although  proof  of  the  signature  of  a  dead  subscribing 
witness  is  sufficient  to  allow  the  instrument  to  go  to  the 
jury,  yet,  where  there  is  also  evidence  tending  to  disprove 
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the  execution  of  the  instrument,  we  think  it  in  not  correct 
to  say,  that  the  evidence  of  the  hand  writing  amounts  to 
prima  facie  proof  of  the  plaintiflf^e  case:  that  is,  as  de« 
fined  here  to  the  jury*  such  as  entitled  the  plaintiff  to  a 
verdict,  unless  the  jury  should  be  satisfied  by  the  evidence 
on  the  other  side,  that  the  instrument  was  a  forgery. 
That  is  changing  the  onus  of  proof  improperly,  as  it  seems 
to  us ;  for,  in  such  a  case,  it  must  be  a  question  for  the 
jury  to  determine,  according  to  the  weight  of  circum- 
stances on  each  side,  whether  in  fact  the  instrument  was 
or  was  not  executed.  It  is  to  be  remarked,  that,  there  be- 
ing no  direct  proof  on  either  side,  as  to  the  execution,  it  is 
purely  a  question  of  circumstantial  proof.  The  evidence 
of  execution  from  the  proof  of  the  hand-writing  of  the  at- 
testing witness  is  nothing  more  than  a  presumption,  that 
what  the  dead  man  witnessed  was  executed.  It  is  so 
commonly  true,  that  the  law  allows  it  to  be  evidence  to 
the  jury,  on  which  they  may  find  the  fact.  But  it  is  not 
conclusive ;  nor  has  it,  that  we  are  aware  of,  any  such 
peeuliar  viKue,  as  to  oblige  the  jury  to  find  according  to 
the  probability  it  raises  againt  opposing  probabilities,  un- 
less the  latter  be  of  such  a  character  as  to  leave  no  doubt 
with  the  jury  to  satisfy  them,  that,  in  fact,  the  person, 
whose  bond  it  purports  to  be,  did  not  execute  it.  In  such 
a  case,  as  in  others,  the  onus  as  to  the  execution  is  on  the 
party  setting  up  the  deed  ;  and,  although  he  is  entitled  in 
law  to  read  the  papec  to  the  jury,  upon  proof  of  the  sig- 
nature of  the  witness,  yet  there  may  be  suspicious  cir- 
cumstances shewn  on  the  other  side,  which  may  prevent 
the  jury  from  being  satisfied  with  the  evidence  of  the 
hand-writing  of  the  witness,  by  itself,  as  establishing  the 
execution  :  a  thing  to  be  done  by  the  plaintiff,  before  he 
can  entitle  himself  to  a  verdict.  Hence,  in  such  cases  of 
suspicion,  the  plaintiff  generally  resorts  to  other  evidence, 
in  support  of  the  presumption  from  the  hand-writing  of 
the  witness :  such  as  that  he  was  a  man  of  fair  standing ; 
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thai  he.  the  alleged  obligor,  acknowledged  that  he  gare 
the  bond  s  or  that  Ibe  signature  is  in  the  handwriting,  or 
that  there  were  dealings  between  the  parties*  on  which 
such  a  debt  might  probably  have  arisen ;  or  the  like.  In 
fine»  the  presumption  of  execution  from  the  proof  of  the 
hand- writing  of  the  witness  cannot  stand  higher  thandi- 
rict  proof  of  execution  by  the  subscribing  witness  himself; 
antl»  as  in  the  latter  case,  though  the  bond  goes  to  the  jury» 
yet  they  are  to  judge  of  the  credit  of  the  witness  accord- 
ing to  all  the  evidence,  so»  in  the  former  case,  all  the  pre- 
sumptions on  both  sides  are  for  the  consideration  of  the 
jury,  and  unless  they  preponderate  in  favor  of  the  plain* 
tiff,  it  ought  to  be  found  that  he  failed  to  establish  the 
issue  on  his  side. 

In  like  manner  it  was  calculated  to  mislead  the  jury» 
to  instruct  them  that  the  testimony  of  King  and  that  rela» 
ting  to  the  bond  for  971  74,  and  the  bad  character  of  the 
son,  was  the  only  evidence  tending  to  prove  the  forgery*. 
It  is  true,  that  was  all  the  affirmative  evidence  on  that 
point.  Indeed,  but  a  part  of  that  was  of  that  kind  of 
proof;  for  the  evidence  as  to  the  son's  character  and  the 
small  bond,  afforded  only  negative  presumptions,  that  the 
testator  did  not  execute  the  bond  in  suit.  But  the  circum* 
stances  afforded  other  evidence  of  the  like  negative  char* 
acter,  relevant  and  material,  which  might  have  had  much 
weight,  had  it  been  submitted  to  the  jury  in  its  proper 
connexion.  It  is  classed  by  writers  upon  the  law  of  evi« 
dence  and  presumptions,  as  among  the  strongest  circum* 
stantial  proofs  against  a  person,  that  he  omits  to  give  evi- 
dence to  repel  circumstances  of  suspicion  against  him, 
which  he  would  have  it  in  bis  power  to  give,  if  those  cir* 
cumstances  of  suspicion  were  unfounded.  3  Stark.  Ew. 
487.  Hence  when  witnesses,  for  example*  depose  that 
the  signature  to  a  bond  is  not  in  the  hand-writing  of  the 
person  sued,  and  the  obligee  and  alleged  obligor  live  near 
each  other  and  in  the  immediate  vicinity  of  the  place  of 
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trial,  and  the  latter  is  a  man  of  extensive  bnsiness,  whose 
hand-writtng  is  generally  known,  and  the  former  calls 
no  witness  to  the  point,  when  he  might  so  easily  do  so,  if 
the  signature  were  genuine,  the  omission  affords  the  same 
kind  of  evidence  against  the  deed,  that  the  omission  of 
the  possessor  of  property,  recently  stolen,  to  account  for 
his  possession,  does  against  him.    It  is  true,  that  it  is  not 
applicable  to  the  case  of  a  marksman ;  but  it  is  but  one 
example  of  that  species  of  evidence  in  reply,  which  the 
party  might  give,  and,  no  doubt,  would  give,  if  his  case 
were  honest.    For  example,  here  the  defendant  gave  evi- 
dence,  that,  three  years  after  the  date  of  the  instrument 
sued  on,  the  testator  gave  the  plaintiff  a  bond,  and  shewed 
also  the  consideration  on  which  it  was  founded,  and  that, 
without  much  indulgence,  the  plaintiff  sued  him  on  it. 
Why,  then,  did  the  plaintiff,  if  he  at  that  time  had  the 
bond,  which  is  now  in  suit,  indulge  the  testator  on  it  for 
six  years  7    To  meet  that  circumstance,  the  jury  might 
well  require  the  plaintiff  to  show  by  his  clerk,  or  some 
member  of  his  family  at  least,  that  in  fact  the  paper  was 
in  his  possession  during  that  period ;  that  there  was  a 
communication  between  him  and  the  testator,  and  that 
the  forbearance  was  extended  at  the  ]atter*s  request ;  or 
that  there  had  been  at  the  date  of  the  bond,  or  prior,  a 
transaction  on  which  the  testator  might  have  owed  the 
sum.    The  total  omission  of  all  such  proof  furnishes,  in 
itself,  presumptive  evidence  of  no  slight  force.    It  was» 
therefore,  erroneous  to  lay  it  down,  that  there  was  no 
evidence  in  the  cause,  but  the  isolated  circumstances 
enumerated. 

The  observations  just  made  serve  also  to  render  it 
plain,  that  the  rejected  evidence  of  the  dealings  in  1828 
and  1839  was  relevant  and  proper.  It  was  in  the  na- 
ture of  connected  evidence  of  the  dealings  between  the 
parties  for  several  years,  and  the  frequency  of  settlements 
and  speedy  collection  of  the  sums  due;  and  thus — espec^ 
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tally,  in  absence  of  all  proof  in  reply — ^to  render  il  less  pro- 
bablet  that  the  plaintiff  would  have  waited  so  long  for  tba 
debt  now  demanded,  if  it  existed  as  early  as  January  1838, 
and»  thus,  with  the  other  oircumstancesi  raise  the  infer* 
ence,  that  the  bond  was  not  given  then,  nor,  by  conse* 
qaence,  at  anytime. 

Upon  the  same  principle— and  also  for  other  reasons— 
the  evidence  ought  to  have  been  received  in  relation  to 
the  other  bonds  held  by  the  plaintiff,  on  which  he  had 
probably  instituted  other  suits  against  the  defendant.  It 
is  true,  that  evidence,  simply,  that  the  plaintiff  or  hissub« 
scribing  witness  had  forged  another  bond  on  the  testator, 
would  be  no  proof  that  the  present  instrument  is  a  for- 
gery. But  the  object  here  was  to  connect  the  three  in- 
struments  together,  and  to  shew  that  the  fabrication  of 
the  whole  was  one  act.  Keeping  in  mind,  that  the  plaintiff 
withheld  three  bonds  on  the  testator,  payable  to  the 
plaintiff;  that  they  were  all  in  the  handwriting  of  the 
same  subscribing  witness,  a  man  of  very  bad  character; 
that  they  were  of  different  dates,  so  as  to  purport  that 
they  had  been  made  at  different  times ;  it  certainly  would 
be  adding  great  and  just  suspicion  to  the  transaction,  if 
it  should  appear*  that  they  were  all  made  at  one  and  the 
same  time,  and  the  plaintiff  should  still  omit  to  show,  by 
any  dealings  at  any  time,  a  fair  origin  for  either.  That 
they  were  written  on  the  same  sheet  of  paper  made  at 
the  same  time,  though  bearing  different  dates,  might  ap« 
pear  by  direct  proof;  but  that  is  hardly  to  be  looked  fcr 
in  such  a  case ;  and  certainly  inspection  is  a  mode  ^n 
which  the  jury  may,  to  some  extent,  judge,  as  from  the 
color  of  the  ink,  the  kind  of  pen,  the  water  marks  on  the 
paper,  or  the  fitting  together  of  the  different  pieces,  as  in 
the  case  of  Indentures  anciently,  that  the  work  was  all 
done  at  once.  If  such  was  the  fact,  it  increases  the  force 
of  the  presumptions  from  the  defect  of  proof  as  to  a  con- 
sideration ;  as  the  greater  the  magnitude  of  the  dealings, 
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the  greater  the  likelihood,  that  they  wonW  be  known  and 
capable  of  proof;  and,  certainly,  some  reason  ought  to 
be  given  in  explanation  of  the  extraordinary  circum* 
stance,  that,  notwithstanding  the  bonds  were  written  and 
executed  at  the  same  time  and  on  the  same  sheet  of  pac 
per  they  should  be  dated  differently,  so  as  to  purport  to 
have  arisen  from  different  transactions.  We  must  say, 
that,  in  our  judgment,  such  evidence  would  have  added 
greatly  to  the  suspicions  in  the  case,  and  was»  therefore, 
fit  to  be  laid  before  the  jury,  as  tending  to  impair  the  pre* 
sumption  of  execution,  which  arose  from  the  attestation 
of  the  writer  of  the  several  instruments. 

Pan  Curiam.    Judgment  reversed  and  venire  de  novo* 


THE  STATE  v9  JOHN  UPCHURCH. 

Th*  Act  of  1846,  ch.  70,  entitled  "an  Act  to  protect  homes  and  eneloiarea 
from  wilful  injory ,"  alters  the  Act  of  1836, 1  Rev.  Stat.^eb.  347,  so  as  to  re- 
duce the  offence  of  burning  a  mill-house,  ^c.»  from  a  felony  to  a  misde- 
meanor, aud  Bubslitutes  the  punishment  of  fine  and  imprisonment  for  that 

of  death. 

In  this  State,  where  one  is  indicted  and  tried  as  for  a  felony,  yet  the  facts 
averred  in  the  indictment  do  not  support  the  charge  of  felony,  bat  amount 
to  a  misdemeanor,  the  Conrt  may  give  judgment  for  snob  miidemeanor. 

^here  a  defendant  was  convicted  on  an  indictment  for  a  felony  and  appealed 
from  the  judgment  thereon  to  the  Supreme  Court,  and  the  error  assigned  in 
this  Court  was,  that  the  facts  stated  in  the  indictment  did  not  amount  to  a 
felony,  the  Supreme  Court,  though  it  reverses  the  judgment  for  this  error, 
yet  will,  (under  the  provisions  of  the  Act  establishing  the  Court)  give  di- 
rections to  the  Court  below  to  give  judgment  for  a  misdemeanor,  where  it 
appears  that  is  the  judgment,  which  should  have  been  there  rendered. 

Appeal  from  the  Superior  Court  of  Law  of  Franklin 
Count}%  at  the  Spring  Term  1849,  his  Honor  Judge 
Settle  presiding. 
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The  prisoner  was  convicted  of  arson,  in  felonionsly,  tin* 
lawfully,  wilfully  and  maliciously  burning  a  saw  milN 
house,  the  property  of  Malthus  D.  Freeman ;  and,  when 
brought  np  for  sentence,  his  counsel  insisted,  that  nosen*- 
tenee  could  be  passed  oh  him,  because,  since  the  act  of 
1846,  the  offence  was  but  a  misdemeanor ;  and  because  the 
indictment  charged  it  to  be  a  felony,  and,  therefore,  there 
could  not  be  judgmeni  on  it  as  for  a  misdemeanor^  The 
Court,  however,  proceeded  to  judgment  of  death,  and  the 
prisoner  appealed. 

Atlamey  General,  for  the  plaintiff! 
No  counsel  for  the  defendant 

RuFFiN,  C.  J.    The  principal  question  arises  on  the  first 
section  of  the  Rev.  Stat.  ch.  34,  and  the  act  of  1848,  ch. 
70.     The  former  enacts,  *•  that  no  person,  who  shall  be 
convicted  of  any  wilful  burning  of  any  dwelling  house,  or 
any  part  thereof,  or  any  barn  then  having  grain  or  com 
in  the  same,  or  store  house,  grist  or  saw  mill-house,  or 
any  building  erected  for  the  purpose  of  manufacturing 
any  article,  shall  be  admitted  to  the  benefit  of  clergy ; 
but  every  person,  so  convicted,  shall  be  excluded  thereof 
and  shall  suffer  death.**    The  latter  is  entitled  "an  Act  to 
protect  houses  and  enclosures  from  wilful  injury ;"  and  it 
enacts,  '*that.  if  any  person  shall  unlawfully  and  wilfully 
burn  any  uninhabited  house,  out  house,  or  other  buildingi 
or  shall  unlawfully  and  wilfully  demolish,  pull  down,  de- 
face, or  by  other  ways  or  means  destroy,  injure,  or  damage 
any  dwelling  house,  or  any  uninhabited  house,  out  house 
or  other  building,  or  shall  unlawfully  burn,  &c.,  any  fence, 
&c.,  he  or  she  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof,  shall  be  punished  by  fine  or 
imprisonment  or  both,  at  the  discretion  of  the  Court,  in 
which  such  conviction  shall  be  had  ;"  and  it  further  en- 
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aoU,  that  it  should  be  in  force  from  the  1st  day  of  March 
following. 

Severnl  considerations  induce  the  belief,  that,  by  the 
Actof  1848,  it  wa*  in  fact  intended  merely  to  sapply 
those  defects  in  the  common  and  statute  law,  whereby 
certain  injuries  to  houses  and  enclosures  were  dispunisha- 
ble as  crimes,  and  treated  as  civil  injuries  only.  It  had 
been  held,  that  burning  and  pulling  down  vacant  houses 
or  enclosures  were  not  indiotRble,  as  for  malicious  mis- 
chief at  common  law  ;  and  the  probability  is,  as  urged  by 
the  Attorney  General,  that  the  Act  meant  simply  to  make 
acts  o(  that  kind  indictable,  and  to  >eave  those  nctf, which 
were  before  crimes,  to  the  operation  of  those  laws,  which 
constituted  them  crimes.  The  hypothesis  is  rendered 
plausible  by  the  circumstances,  that  the  Revised  Statute 
specifies  certain  buildings  as  the  subjects  of  felonious 
arson,  while  that  clause  in  ibe  subsequent  act,  which  con- 
cerns burning,  does  not  designate  Mte  of  them  by  name  ; 
that  it  has  no  express  clause  of  repeal,  and  makes  no  al- 
lusion in  its  title  or  body  to  the  Revised  Statute  :  that  it 
was  not  to  operate  immediately,  but  to  go  into  force  at  a 
iuture  day,  thus  iodicalijiga  purpose  la  create  oflences 
thereby  and  to  give  notice  of  them.  Moreover,  it  is  not 
known,  that  any  legislative  dissatisfaction  was  expressed 
with  the  protection,  which  the  previous  law  afibrdcd  fbc 
dwelling  houses  and  the  other  erections  enumerated  in 
the  Act  of  1836.  Hence,  it  may  be  well  argued,  that  the 
intention  was  to  protect  buildings,  which  were  not  before 
protected,  and  not  to  take  away  any  protection,  then  ex- 
isting- But  those  considerations  cannot  authorize  a  con- 
struction in  opposition  to  the  plain  words  of  the  act>  If 
it  was  a  remedial  statute  and  concerned  private  rights 
merely,  they  would  have  more  weight,  and,  perhaps,  be 
sufficient  to  justify  the  Court  in  reading  the  Act  so  na  to 
make  it  meet  the  mischief.  In  questions  touching  crimes 
and  punishments,  however,  and  especially  where  life  U 
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affected,  statates  are  to  be  received  more 
in  the  provisions  creating  or  abrogating  cri 
ing  punishments.  Tlie  interpretation  of  si 
to  be  benignant  to  the  accused ;  and,  therefo 
favor  cannot  be  rejected.  It  is  perfectly 
rule  of  construction,  that,  if,  by  the  comi 
law,  an  offence,  for  example,  be  a  felony,  at 
statute  by  an  enactment,  merely  affirmai 
grade  or  mitigate  the  punishment,  the  la) 
extent  an  implied  repeal  of  the  former.  ] 
said,  that  the  burning  of  any  uninhabited 
house  should  be  a  misdemeanor,  then  it  m 
that  the  dwelling  house — that  is,  an  inhe 
and  its  out-houses  would  have  been  left  to 
of  the  old  law.  The  subjects  of  the  enacti 
different  and  the  two  acts  could  not  well  a 
But  suppose  that  part  of  the  act  had  sa 
words*  that  the  burning  of  any  dwelling  h^ 
ted  house,  or  out  house,  saw  mill  house,  or 
a  misdemeanor,  punishable  by  fine  or  in^ 
that  case  it  could  not  be  argued,  that  the  i 
not  repealed,  which  made  the  burning  of  a  < 
or  mill  a  capital  felony.  The  two  provtsi' 
be  absolutely  inconsistent  in  respect  to  on( 
building,  mentioned  specificaNy  in  both  ad 
is  the  same  thing  here,  at  least  as  respecti 
other  erections  mentioned  in  the  act  of  1( 
perhaps,  dwelling  houses.  It  is  so  by  fore 
**other  buildings''  in  the  act  of  1846 :  wl 
enough  to  include,  and  do  therefore  inci 
less  excepted  expressly  or  by  a  plain  and 
sary  implication.  Perhaps  a  dwelling  ! 
excepted  out  of  the  bperation  of  the  elaus 
1846,  which  relates  to  the  burning  of  hous 
der  the  act  of  1836,  because,  in  the  clac 
mediately  follows,  and  relates  to  destroyii 
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buildings,  dwelliog  house  is  one  of  those  ennmerated  and 
protected.     '*  Dwelling  house''  was  inserted  there,  be- 
cause, before,  the  defacing  of  it  was  not  a  crime,  any 
more  than  the  defacing  of  an  *'  uninhabited  house,**  and 
therefore  they  alike  required  protection  then  ;  and  hence 
the  inference  is  rational,  that  **dwelling  house"  may  have 
been  omitted  in  the  prior  part  about  burning,  because  it 
was  already  a  felony  to  burn  that.     Perhaps,  that  may 
be  so;  but  it  is  at  least  doubt tul,  and  it  is  to  be  hoped 
the  Legislature  will  not  allow  such  a  doubt  to  rest  upon 
so  important  a  point  as  the  security  of  men's  habitations 
from  the  deliberate  and  diabolical  act  of  burning,  and 
the  degree  of  punishment  to  be  inflicted  therefor.    But  if 
that  structure  of  the  two  clauses  of  the  sentence  will  jus* 
tify  that  construction  as  to  dwelling  houses,  it  must,  nec« 
essarily,  be  restricted  to  them  and  cannot  extend  it  to 
barns  and  mills;  because  neither  barns  nor  mills  are 
jaaentioned  in  either  clause  of  the  act  of  1846,  but  in  both 
are  included,  if  at  all,  under  the  same  description,  *'other 
buildings."    For,  when  it  is  argued  that  tbose  words 
^  other  buildings"  do  not  include  dwelling  houses,  as  the 
subjects  of  arson,  for  the  reasons  just  assigned ;  and, 
therefore,  that  they  do  not  include  barns  and  mills,  since* 
like  dwelling  houses,  they  also  were  protected  by  the  Act 
of  1830,  the  answer  presents  itself,  that  these  barns  aad 
mills  are  not  within  any  part  of  the  act  of  1846^  and  thu$ 
one  of  its  main  objects  would  be  defeated.    The  analogy 
between  dwelliog  houses  and  barns  and  mills  must  neces- 
sarily be  kept  up  throughout,  if  acted  on  at  all ;  and 
therefore,  if  4  mill  be  not  within  "other  buildings"  as  to 
the  burning,  because  a  dwelling  house  is  not,  so  neither 
can  it  be  as  to  defacing  or  destroying,  for  the  same  rear 
son.     Yet  it  is  very  certain,  that  the  Legislature  would 
be  much  surprised  to  bear,  that,  notwithstanding  they 
have  enacted,  that  wilfully  to  demolish,  pull  down»defacc, 
or  by  other  means  destroy  any  dwelling  bouse,  uninhabir' 
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ted  hoase,  or  other  buildings  shoald  be  a  misdemeanor,  yet 
the  Coarts  held  it  to  be  no  oflTence  to  pull  down  a  mill  or 
for  a  mob  to  demolish  a  cotton  factory.  Undoubtedly  that 
part  of  (he  act  does  protect  all  buildings,  including  millst 
from  malicious  destruction.  It  seems  to  follow  necessari- 
ly^,  that  under  the  very  same  terms  they  must  be  icoloded 
in  the  prior  part  of  the  section,  although,  in  the  one 
clause,  the  act  creates  a  crime  in  respect  to  them,  and,  in 
the  other,  it  lessens  the  crime  previously  existing  in  re* 
spect  to  them,  and  mitigates  its  punishment.  It  is  possi- 
ble, this  may  not  have  been  intended  by  the  Legislature, 
and  that  the  phraseology  of  the  bill  may  have  been  adopt- 
ed from  inadvertence.  If  so,  it  is  in  the  power  of  the 
Legislature  to  alter  it.  But.  in  the  mean  time,  the  Courts 
must  be  governed  by  the  language  used ;  for  that  is  the 
only  light  in  this  case  to  guide  us  to  the  intent.  When 
the  Legislature  says  expressly*  that  the  burning  of  any 
^uninhabited  house  or  other  building"  ihereatler  **sh<dl  be 
deemed  a  misdemeanor,^  it  is  impossible  for  the  Court  to 
hold,  that,  according  to  the  law  as  it  previously  stood,  the 
burning  of  another  building,  namely,  a  saw  mill,  is  still 
a  capital  felony.  The  Court,  therefore,  holds,  that  the 
prisoner's  offence  was  not  a  felony,  and  that  be  was 
erroneously  sentenced  to  be  hanged. 

The  effect  of  the  foregoing  conclusion  is  now  to  be  con* 
sidered.  For  the  prisoner  it  was  contended,  that,  aU 
though  he  was  conviced  of  an  act,  whicb  is  in  law  a  mis« 
demeanor,  yet  he  could  not  be  punished  for  it,  because  tho 
indictment  charged  it  as  a  felony.  The  reason  does  not 
strike  one  as  very  satisfactory ;  for  the  truth  appears  up- 
on the  record,  so  that  the  appropriate  punishment  for  the 
offence,  as  it  legally  is,  may  and  most  be  inflicted.  It 
does  not  raise  the  grade  of  a  crime,  although  the  indict* 
ment  does  apply  the  epithet  **felonice"  to  that,  whicli 
is  not  a  felony.  As,  if  an  indictment  charge  that  one 
^^feloniously  an  assault  did  make^  on  another,  it  would 
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Still  be  but  an  indictment  for  an  assault  merely.  It  is 
true,  that  in  Englnnd,.  a  count  for  a  felony  and  odo  for  a 
'  misdcmeanorcaDnot  be  jotneU;  for,  by  the  law  of  that 
Country,  the  modes  of  defence  and  trial  are  different.  It 
is  probable  too,  that  there  an  indictment  might  not  be 
held  good,  which  cbarged  a  m:sdemeanor  as  a  felony — 
especially,  i[  it  appeared  in  the  record,  that  the  party  was 
tried  as  for  n  felony;  because  in  that  caae  the  accused 
would  not  not  have  had  the  benefit  of  counsel,  to  which 
he  would  have  been  entitled,  if  tried  for  a  misdemeanor. 
Webster's  case,  1  Leach.  12.  1  Chitttf  Cr.  L.  250.  But 
those  reasons  bare  not  the  same  force  in  our  law.  Our 
Courts  would  no  doubt  not  suffer  the  accused  to  be  em- 
barrassed by  different  counts  of  felonies  and  misdemean* 
ors.  and  would  put  the  prosecuting  officer  to  an  elcclioa 
to  proceed  on  one  or  the  other.  But  the  accused  is  put 
to  no  disadvantage  here  by  charging  that  as  a  felony, 
which  is  not  one.  In  the  first  place,  as  has  been  ob- 
served, charging  it' to  be  a  felony  does  not  make  it  one ; 
and  the  trial  might  still  be  had  as  for  the  misdemeanor, 
and  commonly  would  be.  But  if  the  trial  were  as  for  a 
felony,  the  accused  would  have  no  canse  for  complaint ; 
for,  instead  of  impairing  his  rights,  it  would  add  to  his 
privileges,  as  he  would,  in  each  cose,  be  entitled  to  coun- 
sel npon  a  trial  as  fora  felony,  and  be  would  have  thirty  five 
challenges  of  jurors,  whereas  he  is  entitled  to  only  four  in 
other  cases.  We  can  see  no  ground,  therefore,  why,  upon 
such  a  conviction,  the  Superior  Court  might  not  have  sen- 
tenced the  prisoner  to  fine  and  imprisonment. 

Another  enquiry  follows;  which  is,  whether  that  oaa 
now  be  done.  The  Court  is  of  opinion,  that  it  may.  At 
common  law,  the  rule,  as  to  the  effect  of  reversing  a 
judgment  for  error  in  the  judgment,  appears  to  be  differ- 
ent in  criminal  and  civil  canes.  In  the  latter,  where  the 
error  is  in  the  judgment  merely,  the  Superior  Court  is 
wisely  allowed  to  reverse  that  given  aud  then  to  give 
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such  judgment  as  the  Court  below  ought  to  have  given ; 
for  the  merits  have  been  tried  and  further  litigation  is 
useless.  But  Lord  Cokb  la3's  it  down  with  respect  to 
criminal  cases,  that  "if  the  judgment  be  erroneous,  both 
that  and  the  execution  and  all  former  proceedings  shall 
be  reversed  by  writ  of  error'' — 3  Inst.  210  ;  and  the  pas- 
sage is  cited  by  Sergeant  Hawkins  with  approbation.  2 
Hawks.  P.  C.  B.  2  C.  50,  &  Q.  Although,  at  one  time,  tho 
position  seems  to  have  been  doubted,  yet  it  has  been  more 
recently  held,  that  upon  reversal  for  error  in  the  judg- 
ment, as  where  the  proper  punishment  was  death,  but  that 
laid  was  transportation,  the  Court  of  error  had  not  power 
to  pass  the  proper  sentence,  nor  remit  the  case  for  that 
purpose  to  the  Court  which  tried  it,  but  was  obliged  to 
discharge  the  prisoner.  Rex  v.  Ellis,  5  B.  and  C.  395. 
iiex  V.  Bourne^  7  Ad.  and  Ellis.  58.  So  that,  although 
the  conviction  be  regular  and  proper,  an  error  in  a  sen- 
tence precludes  the  power  to  give  a  right  one ;  and  from 
the  recent  case  of  O'Connell,  such  seems  still  to  be  deem- 
ed law  by  the  highest  tribunal  in  that  Country,  as  upon 
the  reversal  of  the  judgment  in  the  House  of  Lords,  the 
accused  was  not  sent  back  for  a  proper  sentence,  but  dis- 
chai^ed.  We  own,  that  we  can  perceive  no  good  rea- 
son for  the  rule ;  and  therefore  that  we  consider  the  Leg- 
islature of  the  State  wise  in  having  altered  it,  as,  we 
think,  has  been  done.  In  prescribing  the  jurisdiction  of 
this  Court,  the  Statute  enacts,  that  the  Court  shall  have 
power  to  determine  all  questions  at  law,  brought  before 
it  by  appeal  from  a  Superior  Court,  and  in  every  case 
may  render  sueh  sentence  and  judgment,  as  on  inspection 
of  the  whole  record  it  shall  appear  to  them  ought  in  law 
to  be  rendered  thereon  ;  provided,  that,  in  criminal  cases, 
the  decision  of  the  Supreme  Court  shall  be  certified  to 
the  Superior  Court,  which  shall  proceed  to  judgment  and 
sentence  agreeably  to  the  decision  of  the  Supreme  Court 
and  the  laws  of  the  State.    It  thus  appears  that  this  Court 
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in  no  criniinal  case  gives  judgment — either  modifj'ing  or 
even  affirming  the  judgment  below.  Bat  it  decides  np- 
'  on  (he  whole  record  what  ought  to  have  been  the  judg* 
ment,  and  certifies  that  accordingly  to  the  Superior  Court, 
'  where,  as  the  case  may  be,  a  vtnire  de  novo  is  awarded, 
or  the  former  judgment  re- pronounced,  or  modified,  as 
directed  by  this  Court.  The  defendant  is  not  before  this 
Court  at  all,  but  remains  below,  and  a  transcript  only  is 
sent  here  ;  and  our  decision  upon  that  is  remitted  to  the 
Superior  Court,  for  further  proceedings  there  in  conformi- 
ty to  it.  It  is  clear,  therefore,  that  this  Court  may  say, 
not  only  that  a  wrong  judgment  was  before  given,  hut 
what  would  have  been  the  right  one,  and  that  the  Sa- 
perior  Court  is  to  proceed  accordingly.  The  power  of  this 
Court  in  prescribing  the  judgment  is,  indeed,  necessarily 
subject  to  the  limitation,  that,  where  the  punishment  is 
discretionary,  the  kind  only  can  be  prescribed.  Heaving 
the  measure  to  the  Judge  on  the  Circuit.  Such  has  been 
the  course  since  the  Court  was  constituted,  we  believe. 
The  cases  of  Kearney,  1  Hawks.  53  ;  of  Teatea,  4  Hawks. 
157  ;  and  of  Seaborn,  4  Dev.  3ffS  are  examples  of  it ;  and 
there  have  been  many  others. 

The  Court  therefore  holds,  that  the  judgment  of  death 
must  be  reversed,  and  the  case  remitted  to  the  Superior 
Court  with  directions  to  proceed  to  pass  sentence  on  (he 
prisoner,  upon  the  conviction,  of  fine  or  imprisonment  or 
both,  at  the  discretion  of  the  Superior  Court,  and  also  to 
give  judgment  against  him  for  the  costs  of  the  prose- 
cution. 

Pkb  Cl'biah.  Ordered  accordingly. 


JUNE  TERM,  1840. 


THE  STATE  m.  HENRY,  A  SLAV 

Thert  cannot  be  a  conatrnctiye  breaking^,  lo  aa  to  conttitai 
tieiog  tha  owner  oat  of  hia  Jiooae  by  frand  and  aircamvei 
diietng  him  to  open  bio  door,  nnlesa  the  entry  of  the  trespi 
or  in  80  ifaort  a  time^  that  }^e  owner  or  hia  family  haa 
ty  of  refaatening  hia  door. 

Aa  where  the  owner  by  the  atratagem  of  the  treapaiae 
a  diatance  from  hia  honae,  leaying  hia  door  unfasteaed,  a 
looted  to  faaton  it  aflar  hia  denture,  and  the  treapaaMi 
of  aboQt  fifteen  minatet^  entored  the  honae,  withont  brei 
through  the  nnfaatened  door,  with  intent  to  commit  a  1 
thia  waa  not  borglary. 

RurFUff,  G.  J.»  diawnted* 

Appeal  from  the  Saperior  Court  of  La* 
Coontyt  at  the  Spring  Term  1 849,  his  Hono 
WELL  presiding. 

The  prisoner  is  indicted  in  this  case  for 
entering  the  dwelling  house  of  James  Mc^ 
tain  night  in  January,  1849,  The  said  M< 
wife  were  the  only  witnesses  examined  foi 
to  the  breaking,  entering,  robbery,  and  hou 
McNatt  stated,  that,  about  four  o'clock  in  tl 
was  awoke, by  the  noise  of  some  one  not 
house,  &s  though  in  distress :  that  he  got  up 
the  chair,  with  which  the  front  door  was 
opened  it;  and  heard  from  the  same  direc 
say  something  about  fire  i  that  he  did  n( 
what  was  meant,  and  he  advanced  som 
yards  towards  the  person,  who  made  the  no 
''what  do  yon  say,"  and  the  reply  was,  ''Ji 
your  mothet^s  plantation  is  on  fire  z^  that  h 
returned  to  the  house,  ordered  his  horse,  put 
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nnd  started  to  his  mother's,  distant  two  miles,  and  or- 
dered bis  servants  to  follow  him  as  f»st  as  possible :  that 
he  left  no  one  at  home,  except  his  wifs,  child,  and  a  small 
servant  girl :  that  he  went  as  fast  as  he  could,  it  beiDg 
very  dark  when  he  started :  that  he  passed  near  the  place, 
from  whence  the  noise  issoed,  bat  saw  no  one :  that  when 
be  got  to  his  mother's,  he  found  the  family  asleep :  that 
there  was  no  fire  about  the  plantation,  and  had  been  no 
alarm  about  any :  that  In  ctrnverslng  with  his  motber, 
after  he  woke  her  up,  they  concluded,  that  he  might  have 
.  been  mistaken,  and  that  the  Are  was  at  one  Lancaster's, 
a  near  neighbor :  that  he  went  by  Lancaster's,  and  found 
there  had  been  no  fire  there,  nof  did  he  know  of  any  fire 
happening  in  the  neighborhood, that  night:  that  he  re- 
tomed  home  a  little  after  day  lighL  Stated  also,  that  his 
neighbors,  and  some  of  their  negroes,  were  in  the  habit  of 
calling  him  Jimmy  McNatt  Stated  also,  Uiat  he  bad  no 
money  about  his  bouse :  that  he  bad  sent  off  a  raft  of 
timber  some  time  before  by  his  brother,  who  had  returned, 
but  had  not  accounted  with  him.  He  testified  as  to  the 
tin  trunk,  pocket  hooki  and  note  on  Gillis,  as  described  in 
the  bill  of  indictment ;  and  that  they  were  bis  property : 
that  he  had  them  in  possession  and  saw  them  immediately 
before  the  transaction,  but  had  never  seen  them  since. 
On  bis  cross  examination  he  stated,  that  it  was  his  con* 
slant  habit  to  fasten  his  front  door,  or  cause  it  to  be  dtme, 
with  a  chair,  by  patting  it  against  the  bottom  of  the  door 
with  tbs  feet  fixed  in  a  crack  in  the  fioor,  and  the  back 
door  by  a  pin  and  a  hole  in  the  door  post :  that  he  foond 
the  front  door  so  fastened,  when  he  got  up,  and  he  believed 
the  back  door  was  also. 

Mrs.  McNatt  stated,  that  her  child  became  sick  some 
time  before  day  on  the  morning  of  the  occurrence:  that 
she  directed  a  little  servant  girl,  who  slept  in  the  house,  lo 
get  up  and  make  a  light :  that  she  got  up  herself  with  the 
ohil(^  and  beard  a  noise  not  far  from  the  house,  but  contd 
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not  UDderstand  wbal  was  said :  that  she  opened  the  door 
to  asoertain  and  heard  something  aboat  fire:  that  she 
called  to  her  hasband»  and  told  him  of  it :  that  he  got  up 
and  went  to  the  door :  that  he  went  oat,  came  back,  gave 
the  orders  he  deposed  to :  that  he  and  the  servants  went 
oflf,  leaving  no  one  with  her,  except  the  little  negro  girL 
She  stated)  that  she  opened  the  front  door  by  removing  the 
chair,  with  which  it  was  fastened,  to  ascertain  more  about 
the  noise  she  had  just  heard :  that  it  was  their  constant 
habit  so  to  fasten  the  front  door,  as  it  was  to  fasten  the 
back  door  by  a  pin  stuck  in  the  post  of  the  door,  and  she 
believed  the  back  door  was  so  fastened.  And  she  farther 
stated,  that,  after  her  husband  left,  she  pushed  to  the  front 
door,  but  did  not  fasten  it,  and  in  the  space  of  ten  or  fif* 
teen  minutes  after  he  left,  a  negro  opened  the  door,  put  iu 
his  head,  and  muttered  something,  and  she  asked,  "who  is 
there  f  he  then  came  in  and  said,  have  you  any  money 
here,  and  she  said,  no,  there  is  none  here  :  that  she  became 
very  much  alarmed :  that  the  negro  again  spoke  and  said, 
''haven't  you  got  some  money  here;  if  you  don't  give  it  to  me 
I  will  kill  you :"  that  she  called  on  her  Maker,  and  asked, 
''what  ^all  I  do  f  and  then  said  to  the  negro,  ''if  I  give 
you  my  husband's  tin  trunk,  that  contains  his  pocket  book 
and  all  his  papers,  will  you  spare  me  7"  and  the  negro 
said,  "may  be  so :"  that  she  took  the  tin  trunk  out  of  the 
chest  and  put  it  on  the  table,  and  he  took  it  oS\  and  that 
she  had  never  seen  the  trunk  nor  its  contents  since*  She 
stated,  that,  some  short  time  after  the  negro  left,  she 
started  towards  her  mother's  house  with  her  child  and  the 
servant  girl,  and  it  was  then  dark :  that  the  occurrence 
happened  on  Saturday  morning  before  day.  And  she  also 
stated,  that  the  prisoner  waa  brought  before  her  some 
time  after  this,  and  she  knew  him,  and  she  swore  to  his 
identity  on  the  trial. 

One  White  was  called  by  the  State,  and  he  testified, 
that,  the  Tuesday  night  before  this  transaction,  he  heard 
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the  prisoner  and  one  Barlow,  a  while  man,  in  conversa- 
tion :  That  the  said  Rarlow  said  (o  the  prisoner,  "yoa 
must  brealt  open  Jimmy  McNntt's  hoase  and  get  his  mon- 
ey," to  which  the  prisoner  made  no  reply :  That  the  pris- 
oner told  Barlow  to  let  him  have  two  gallons  of  whiskey : 
That  Barlow  let  him  have  them,  and  ihereapon  Barlow 
laid, "if  you  don't  do  what  you  promised,  I  will  kill  you." 

It  was  contended  for  the  prisoner,  that  there  was  no 
such  breaking  as  would  constitute  a  burglary,  supposing 
the  doors  to  have  been  fastened:  and  that,  if  the  prison- 
er entered  with  the  intent  to  steal  money,  he  could  not 
be  convicted  nnder  the  bill  of  indictment,  as  it  charged 
a  robbery  of  goods  and  chattels.  And  further,  that  there 
was  no  evidence,  that  the  prisoner  was  the  person,  who 
made  the  outcry. 

The  Court  charged,  that  il  the  prisoner  made  the  out- 
cry deposed  to,  for  the  purpose  of  decoying  McNatt  oat 
of  the  bouse,  and  told  a  falsehood  about  the  plantation 
being  on  fire  to  decoy  him  off,  with  the  intent  to  enable 
him  to  enter  and  steal  and  rob,  and  he  entered  the  boose 
at  the  time  deposed  to  and  committed  the  robbery  depos- 
ed to,  it  would  be  such  a  fraudulent  and  constructive 
breaking,  as  would  constitute  a  burglary,  if  the  door  were 
fastened  as  stated  by  the  witnesses.  And  the  Court  fur- 
ther charged,  that,  though  the  prisoner  entered  the  house 
of  McNatt  with_the  intent  to  steal  the  money,  yet  if  he 
committed  a  robbery  as  to  the  articles  charged  in  the  bill 
of  indictment,  it  was  well  supported. 

A  new  trial  was  moved  for,  because  there  was  no  evi- 
dence that  the  prisoner  was  the  person,  who  made  the 
outcry,  and  because  of  misdirection  on  (be  part  of  the 
Cout,  as  to  what  constituted  a  constructive  burglary ; 
and  also  because  of  misdirection  as  to  the  last  point 
raised.     A  new  trial  was  refused. 

Judgment  pronounced  and  the  defendant  appealed. 
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AUamey  Qeneralt  for  the  State. 
Strangeftov  ihit  defendant. 

Fbar0ok»  J.  We  concur  with  his  Honor^  that  there 
was  evidence  to  be  left  to  the  jary,  (and  we  think  strong 
evidence,)  that  the  prisoner  was  the  person*  who  made 
the  outcry  and  gave  the  false  alarm  of  **  fire.''  We  also 
concur  with  him,  that  there  was  evidence  to  be  left  to 
the  jury*  of  the  felonious  intent,  charged  in  that  indict- 
ment* 

But  as  to  that  part  of  the  charge,  which  refers  to  the 
burglarious  breaking,  there  is  a  difference  of  opinion  be- 
tween the  members  of  this  Court;  and  I  proceed  to  give 
my  own  opinion* 

The  prisoner's  counsel  moved  the  Court  to  charge* 
*Hhat  there  was  no  such  breaking,  as  would  constitute  a 
bjrglary." 

The  Court  charged,  '*  that,  if  the  prisoner  made  the  out* 
cry  for  the  purpose  of  decoying  Mr.  McNatt  out  of  the 
house,  and  told  a  falsehood  about  the  plantation  being 
on  fire  to  decoy  him  off,  with  the  intent  to  enable  him  to 
enter,  to  steal  and  rob,  and  he  entered  the  house  at  the 
time  deposed  to,  and  committed  the  robbery,  it  would  be 
such  a  fraudulent  and  constructive  breaking,  as  would 
constitute  a  burglary."  , 

I  am  not  willing  to  extend  the  doctrine  of  constructive 
breaking  further  than  the  decisions  have  already  carried 
it.  In  my  opinion,  the  charge  of  his  Honor  goes  beyond 
any  of  the  cases,  cited  in  the  argument,  and  any  that  I 
have  met  with. 

Construetive  breaking,  as  distinguished  from  actual 
forcible  breaking,  may  be  classed  under  the  following 
heads. 

1st.  When  entrance  is  obtained  by  threats,  as  if  the 
felon  threatens  to  set  fire  to  the  house,  unless  the  door 
is  opened. 
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Sod.  When,  in  consequence  of  violence  commenced  or 
threatened,  in  order  to  obtain  entrance,  the  owner,  with 
a  riew  more  effectually  to  repel  it,  opens  the  door  and 
sallies  out,  and  the  felon  enters. 

3rd.  When  entrance  is  obtained  by  procuring  the 
servants  or  some  inmate,  to  remove  the  fastening. 

4th.  When  some  process  of  law  is  fraudulently  resort- 
ed to,  for  the  purpose  of  obtaining  an  entrance. 

5th.  When  some  trick  is  resorted  to,  to  induce  the 
owner  to  remove  the  fastening  and  open  the  door,  and 
the  felon  enters,  as,  if  one  knock  at  the  door,  under  pre- 
tence of  business,  or  counterfeits  the  voice  of  a  friend, 
and,  the  door  being  opened,  enters. 

In  all  these  cases,  although  there  is  no  actual  breakingf 
there  is  a  breaking  in  law  or  by  construction  ;  **  for,  the 
law  will  not  endure  to  have  its  justice  defrauded  by  such 
evasions."  In  all  other  cases,  when  no  fraud  or  conspir- 
acy  is  made  use  of,  or  violence  commenced  or  threatened, 
tn  order  to  obtain  an  entrance^  there  must  be  an  actual 
breach  of  some  part  of  the  house.    9  Eait.  484, 480. 

A  sixth  class  is  added  by  statute  12th  Anne,  when  one, 
being  in  a  house,  conceah  himself,  and  at  night  rifles  the 
boose,  and  breaks  out* 

Two  remarks  may  be  made  upon  all  the  adjudged  cases 
of  constructive  breaking. 

There  is  no  case,  when  the  entry  was  not  made  unme- 
diately  after  the  fastening  was  removed,  or  so  soon  there- 
after, as  not  to  allow  a  reasonable  time  for  shutting  the 
door  and  replacing  the  fastening. 

There  is  no  case,  when  the  artifice  resorted  to,  was  not 
apparently  and  expressly  for  the  purpose  of  getting  the 
fastening  removed  ;  whereby  to  gain  admittance  without 
breaking  it,  and  so  "*  defraud  the  law  of  its  justice  by  an 
evasion. 

In  this  case,  the  entry  was  not  immediate.  Fifteen  min- 
utes expired,  during  which  there  was  i^mple  opportunity, 
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to  replace  the  fastening.    It  was  gross  neglect  not  to  fas- 
ten the  door,  and  put  the  dwelling  ander  the  protection 
of  the  law,  so   fiir  as  the  fastening  was    concerned. 
This  highly  penal  law  was  not  intended  for  the  protec^ 
tion  of  tbose»  who  neglect  to  fasten. 

Upon  this  ground,  I  think  the  charge  was  wrong.  Ifa 
felon  actually  breaks,  as  by  boring  through  and  removing 
the  fastening,  on  one  night,  and  enters  the  next  night,  it 
is  burglary ;  but,  if  the  owner  finds  it  out,  and  leaves  it 
so,  even  although  it  be  for  the  purpose  of  apprehending 
the  felon,  it  would  not  be  burglary,  for  the  fastening  was 
"^liot  relied  upon. 

I  also  think  the  charge  was  wrong  upon  the  other 
ground.  If  one,  intending  Co  go  at  night  and  rob  a  house, 
tell  the  owner  during  the  preceding  day,  that  some  friend 
at  a  distance,  say  twenty  miles,  wishes  to  see  him  on  ur- 
gent business,  and,  by  this  false  word,  induces  him  to 
leave  home ;  and  goes  at  night,  finds  the  door  unfastened, 
enters  and  steals,  it  is  not  burglary ;  because  it  was  the 
neglect  of  the  owner,  not  to  fasten  his  house,  and  becauf  e 
it  could  not  be  supposed  to  have  been  the  purpose  of  the 
felon,  to  procure  the  door  to  be  left  unfasteuedf  as  well  as 
to  get  the  owner  out  of  the  way. 

In  this  case,  the  apparent  purpose  was  to  induce  McNatt 
to  leave  home.    It  may  be,  that  the  purpose  also  was  to 
have  the  door  unfastened,  at  the  time  it  was  the  design  of  i 
the  prisoner  to  enter,  but  this  latter  was  not  the  apparent ) 
purpose  and  was  a  remote  and  contingent  circamstanoe^J 
and,  in  all  probability,  was  not  calculated  upon  ;  for,  it  [ 
was  reasonable  to  suppose,  after  McNatt  left  home  at 
nightg  his  wile  would  in  common  prudence  secure  the 
door*    At  all  events,  whether  this  latter  purpose  was  en- 
tertained by  the  prisoner,  as  well  as  the  apparent  purpose 
of  inducing  McNatt  to  leave  home,  was  a  matter  of  doubt. 

As  the  interval  between  the  time  of  the  artifice  and  the 
entry  increases,  the  probability,  that  this  double  purpose 
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existed,  diminishes.  Here  the  interval  was  fifteen  minotes* 
and  it  certainly  was  necessary  for  the  Jory  to  find,  that 
there  was  this  double  purpose,  to  justify  a  conviction. 

I  admit  the  omission  to  charge  in  a  particular  way«  or 
to  draw  the  attention  of  the  jury  to  a  particular  distinction, 
is  not  error*  unless  it  is  suggested,  and  the  Judge  is  re- 
quested  so  to  charge.  But  it  is  error  to  lay  down  a 
proposition,  which  is  not  true  and  is  calculated  to  mis* 
lead,  by  inducing  the  jury  to  return  a  verdict  without 
passing  upon  a  material  fact. 

The  charge  is,  if  the  outcry  was  made  to  decoy  Mc« 
Natt  out  of  the  house  and  the  falsehood  was  told  to  decay 
him  0^,  with  the  intent  to  enable  the  prisoner  to  enter,  it 
was  a  constructive  breaking.  What  is  the  meaning  of 
this  ?  How  was  the  prisoner  to  be  enabled  to  enter  ? 
Obviously,  by  getting  McNatt  out  of  the  house,  and  do- 
coying  him  off,  so  that  an  entry  could  be  made  in  his  ab- 
sence and  without  opposition  by  him.  This  is  the  only 
fact,  to  which  the  jury  were  called  upon  to  respond.  The 
proposition  does  not  involve  the  further  fact,  that  the  in- 
tention ukis  also  to  enable  the  prisoner  to  enter,  by  haying 
the  door  left  unfastened,  at  the  time  he  designed  to  make 
the  entry  ;  and,  therefore,  the  proposition  is  not  true  in 
point  of  law.  In  other  words,  the  jury  were  only  to  find 
the  single  intent,  of  being  able  to  enter  by  getting  McNatt 
off,  and  not  the  double  intent,  of  being  able  to  enter  by 
getting  him  off,  and  also  having  the  door  left  unfastened  ; 
which  latter  fact  is  material  to  a  conviction  ;  admitting, 
for  the  sake  of  argument,  that  the  entry  need  not  be  made 
immediately,  or  so  soon  after  the  door  is  opened,  as  not  to 
allow  time  to  replace  the  fastening,  as  insisted  upon  in 
the  ground  first  taken. 

I  think  the  judgment  should  be  reversed  and  a  t^eiitre 
de  novo  awarded. 
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Nash,  J.  Burglary  is  defined  to  be  a  breaking  and  en** 
tering  the  dwelling  house  of  another,  in  the  night  timet 
with  intent  to  oommit  a  felony.  To  constitute  the  of* 
fence,  the  breaking  and  entering  must  combine*  The 
common  law  has,  in  all  times,  regarded  with  peculiar 
tenderness  the  dwelling  houses  of  the  citizens ;  and 
Judges,  to  carry  out  what  was  considered  the  intention 
of  the  law,  have  in  their  ac^udications  of  what  shall  be 
a  breaking  ami  an  entry,  resorted  to  a  system  of  refine^ 
ment,  which,  in  my  opinion,  is  too  regardless  of  human 
life.  The  struggle  seems  to  have  been,  who  should  be 
the  most  ingenious  in  finding  reasons,  for  bringing  cases 
within  the  grasp  of  the  law,  rather  than  in  finding  rea« 
sons  to  temper  its  severity.  The  old  decisions,  as  well  as 
many  of  the  modern,  will,  upon  examination,  justify  the 
remark.  The  word  break  is  one  of  familiar  use  and 
meaning — it  means  to  separate  by  violence  the  parts  of 
any  particular  substance  or  thing.  To  break  a  house, 
therefore,  would,  in  common  parlance,  be  to  break  by 
violence  any  part  of  it.  This  definition  was,  at  an  early 
period  of  the  history  of  the  law  upon  the  subject,  laid 
Bside  ;  and  a  breaking  was  adjudged  to  be  any  violation 
of  that  mode  of  security,  which  the  occupier  ha^  adopted. 
Thus,  not  only  the  piskJJQS  ^^  ^  \oekf  a  turning  of  a  key 
left  in  it,  and  thereby  unlocking  it,  but  'the  lifting  of  a 
latch  or  the  raising  of  a  window,  kept  in  its  place  only  by 
'<  .its  own  weight,  have  all  been  gravely  adjudged  to  be  an 
2  r^^o  ar^ua/ breaking.  1  Russ.  2,  4  Black.  Com.  224.  But 
another  species  of  breaking  was  invented  by  the  Judges, 
called  constructive  breaking.  It  would  seem  that  the 
lifting  of  a  latch  would  have  been  sufficiently  construe* 
tive.  But  cases  were  brought  before  the  Courts,  in  which 
the  proprietor  of  the  house  himself  removed  the  fastening 
of  his  door  and  opened  it,  and  when  so  opened,  the  tres* 
passer  entered.  It  was  adjudged,  that  whenever  the 
opening  of  the  door  was  procured  by  fr ftud,  threats^  or 
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conspiracy,  it  was  in  law  a  breaking.  To  complete  the 
crime,  however,  it  was  necessary,  that  the  felon  should 
enter  the  house.  In  common  understanding,  to  enter  a 
house,  is  to  go  into  it.  But  we  are  told,  the  law,  which 
is  common  sense,  does  not  mean  such  an  entry.  But,  if 
in  his  effort  to  get  in,  after  having  so  procured  the  door 
to  be  opened,  or  while  it  is  shut,  any  portion  of  his  per- 
son, or  of  his  limbs,  enter,  however  small  the  part  be,  or 
how  small  the  distance  may  be,  that  it  has  been  within 
the  four  walls,  the  burglary,  so  far  as  the  entering  is 
concerned,  is  complete. 

Thus  when  thieves  came  to  rob  a  house,  and,  having, 
by  threats,  induced  the  owner  to  open  the  door,  a  contest 
ensued,  and  in  the  struggle  one  of  the  prisoners  discharged 
a  pistol  into  the  house,  and,  in  doing  so,  his  hand  was 
over  the  threshold,  but  no  other  part  of  his  person,  '*by 
great  advice,"  it  was  adjudged  burglary.  In  another 
ease,  where  in  breaking  a  window,  in  order  to  steal  some* 
thing  in  tho  house,  the  prisoner's  finger  went  within  the 
bouse,  it  was  a  suiEcient  entry  to  constitute  burglary* 
Rex  V.  DaviSf  Russ*  &  Key,  499.  This  was  decided  as 
late  as  1823.  These  cases  are  referred  to,  as  examples  fi^^ju^^^ 
of  the  triumph  of  zeal  and  ingenuity  over  common  sense. 
In  a  population,  so  dense  and  corrupt  as  that  of  England^ 
such  refinement  and  severity  may  be  necessary.  It  can- 
not be  so  here.  I  am  utterly  opposed  to  these  construc- 
tive burglaries  ;  and  whilst  I  acknowledge  the  authority 
of  adjudicated  cases,  and  might  be  constrained,  even  ^^  lA^^^t^Mfi 
follow  the  finger  case,  I  cannot  consent  to  go  one  step  v 
further.  White  I  am  not  disposed  to  take  one  stone  from 
the  heap,  I  am  not  disposed  to  add  one  to  it.  In  my  view, 
the  prisoner's  case  does  not  come  within  any  decision, 
which  has  fallen  under  my  notice.  It  is  admitted,  that,  if 
the  felon  enter  through  an  open  door,  he  is  not  guilty  of 
burglary ;  because,  say  the  authorities,  he  has  comrnitted 
no  violence  in  making  his  entry.    It  was  the  folly  or  neg- 
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ligence  of  the  owner  to  leave  his  door  open  i 

in  any  way.     In  this  case,  the  door  of  the  1  i 

fastened  in  the  usual  way,  or  in  any  way, 
soner  entered.    On  behalf  of  the  State,  it  is  i 

the  breaking  by  the  prisoner  was  not  an  . 

constructive,  breaking.    The  prisoner  did  u 
procure  the  door  to  be  opened  by  fraud.    T<  i 

it  appears  to  be  adding  another  mesh  to  th 
that  his  entry  brought  him  within  tbo  sco|:  \ 

that  have  gone  before.    The  case  states,  t 
noise,  made  no  doubt  by  the  prisoner,  t  < 

opened  the  outer  door  of  his  house,  which 
tened  when  he  went  to  bed,  in  the  way  dc 
case*     A  fler  opening  the  door,  he  was  indu<  i 

to  a  fence  about  seventy-five  yards  off,  wh(  i 

formed,  that  his  mother's  plantation  was 
long  this  conversation  continued,  we  are 
On  receiving  the  information,  he  returnee 
ordered  his  horse,  and  dressed  himself.    H  < 

started  for  his  mother's,  leaving  the  outei 
unfastened.    Some  ten  or  fifteen  minutes 
prisoner  entered  the  house  through  the  ni 
This,  in  law,  is  not  a  felonious  breaking 
amounts  only  to  a  trespass.    We  have  sec  i 

essential  ingredient  in  the  construction  of 
that  the  security,  ordinarily  provided  by  tl  i 

bouse,  shall  be  violated  ;  and,  according  t 
ties,  it  makes  no  difference  how  slight  tha  i 

be.     And  if  the  entry  be  made  through  a  ^ 
is  left  open,  or  through  a  door,  which  is  o|  i 

fastened,  which  is  the  same  thing,  no  bu  i 

committed.    It  is  the  negligence  of  those,  i 

law  extends  this  extreme  protection,  that  I 

its  guardianship,  to  the  extent  of  taking  tl  I 

man  being.    In  the  prisoner's  case,  the  ] 
ample  time  after  returning  to  the  house^ 
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iU  security,  daring  his  absence  ;  and  those  of  bis  fami]yt 
who  were  left  behind,  had  ample  time  after  his  departure, 
to  secure  the  door  in  the  way  it  was  usually  fastened. 

To  constitute  burglary,  where  there  is  no  actual,  but 
a  constructive,  breaking,  the  entry  must  be  simultane« 
I  ous  with  the  opening  of  the  doQr,  or  follow  it  so  immedi- 
'  ately  as  to  preclude  the  owner  from  the  power  of  shut- 
ting  or  refastening  the  door  before  the  entry.    I  can  find 
no  case  where  this  was  not  the  fact  in  a  constructive  break- 
ing ;  and  it  is  right  it  should  be  so.    The  penalty  is  too 
high  to  be  exacted  in   favor  of    him,    who   will   not 
take  the  ordinary  care  to  protect  himself.    The  case  has 
been  ably  put — suppose  the  prisoner  had,  at  twelve  o'clock 
the    preceding  day,  informed  the  prosecutor,  that    at 
twelve  o'clock  the  succeeding  night,  his  mother's  house 
was  to  be  robbed ;  and,  after  night,  he  had  gone  to  bis 
mother's  leaving  the  door  open,  and  the  prisoner  had 
then  entered :  would  that  amount  to  burglary  1    Sup* 
pose  in  this  case,  the  mother's  plantation  had  been  twenty 
xniles  off,  and  the  alarm  had  been  given  by  the  prisoner 
an  hour  in  the  night,  and  the  prosecutor  had  gone  to  his 
mother's,  leaving  the  door  open,  and  an  hour  before  day 
the  prisoner  had  entered — could  that  have  been  a  bur* 
glarious  entry  f    Suppose  again,  that  Mr.  McNatt,  after 
having  been  induced,  by  the  false  representation  of  the 
prisoner,  to  open  the  door,  had  retired  to  bed,  leaving  the 
door  open,  and  the  prisoner  had  then  entered — could  that 
be  a  burglarious  entry  7    I  think  it  very  clear  in  law  it 
would  not  in  either  of  the  oases  supposed.    The  owner 
of  the  house,  in  each  case,  would  by  his  negligence  have 
deprived  himself  of  the  high  protection  provided  for  him, 
and  left  the  crime  to  be  punished  as  a  misdemeanor.    In 
the  last  case  supposed,  it  surely  was  as  much  bis  duty  to 
close  and  fasten  his  outer  door,  when  he  retired  to  rest  the 
second  time,  as  it  was  when  he  retired  the  first  time.    It 
may  often  prove  very  difficult  to  ascertain,  what  time 


JUNE  TERM,  1840.  475 


Slate  V.  Henry. 


elapses  between  the  opening  of  the  door,  so  procured, 
and  the  entry  of  the  prisoner ;  and  still  more  difHcuIt  to 
fix  judicially,  when  entry  is  simultaneous  with  the  open- 
ing. All  I  can  say  is,  that,  if  such  a  length  of  time  elap- 
ses between  the  acts,  as  to  enable  the  owner  to  close  and 
secure  his  door,  no  attempt  being  made  by  the  prisoner 
forcibly  to  prevent  it,  the  prisoner  will  not  be  guilty  of  a' 
burglarious  entry,  if  the  door  be  open,  or  not  fastened  in 
some  way,  when  he  does  enter,  which  is  the  case  here.  I 
do  not  consider  myself  as  travelling  out  of  the  record  or 
the  bill  of  exceptions.  In  his  argument  below,  which  is 
inserted  in  his  exceptions,  the  prisoner's  counsel  insisted, 
that,  admitting  the  facts  to  be  as  the  State  claimed  them 
to  be,  in  law  the  prisoner  was  not  guilty  of  burglary.  It 
was  not  necessary  he  should  ask  from  the  Court,  more 
specifically,  a  charge  to  that  effect.  I  agree  with  him. 
My  remarks  have  been  entirely  confined  to  the  burglari- 
ous part  of  the  charge  against  the  prisoner. 

I  agree  with  Judge  Pearsox,  that  there  was  error  in 
law  in  the  Judge's  charge,  and  for  that  error  the  judgment 
must  be  reversed  and  a  venire  de  novo  awarded. 

RuFFiK,  C.  J.  Whether  there  was  a  breaking  of  the 
house  by  the  prisoner,  in  the  eye  of  the  law,  depends  ou 
the  enquiry,  whether  by  fraud  he  procured  it  to  be  open* 
ed,  to  the  intent  he  might  enter,  and  then,  availing  him* 
self  thereof,  he  did  enter,  pursuant  to  the  first  intent. 
For  if  one.  finding  a  house  shut  and  intending  to  enter  it 
and  steal  therefrom,  instead  of  getting  it  open  by  direct- 
ly forcibly  breaking  it  in  his  own  person,  effects  his  pur- 
pose of  getting  it  open  by  a  stratagem  or  trick  on  the  in- 
mates, whereby  he  is  enabled  to  enter  in  the  same  man« 
ner  as  if  he  had  broken  the  house  from  without,  that  is 
what  is  called  a  constructive  breaking.  Against  its 
being  so  held,  there  is  no  reason  whatever.  The  mean* 
ing  is,  simply,  that,  by  construction  of  the  taw,  the  accusedf 
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virtually  and  in  substance  did  break  the  house,  of  which 
he  effected  the  opening  by  such  fraudulent  contrivances. 
The  definition  of  burglary  cannot  mislead  us  at  this  day 
'  by  the  use  of  the  term  ^  breaking/'  since  the  same  law 
t'  which  gives  that  definition,  furnishes  us  also  with  a  defi- 
;  nition  of  '*  breaking,**  as  therein  used,  which  includes  both 
the  actual  and  constructive  breakings,  which  are  men- 
tioned  in  the  books.  In  truth,  then,  the  one  kind  of  break- 
ing is,  by  the  common  law,  just  as  effectual  to  constitute 
burglary  as  the  other ;  and,  therefore,  the  only  question 
in  such  cases  is,  whether  there  was  a  breaking  of  either 
kind.  There  is  no  doubt  in  this  case  as  to  the  falsehood 
and  fraud,  by  which  the  prisoner  contrived  to  get  the  house 
opened.  Therefore  the  remaining  question  is  only,  wheth* 
cr,  at  the  time  of  adopting  the  artifice,  the  object  of  the 
prisoner  was  by  that  means  to  obtain  the  entrance,  which 
he  so  soon  effected.  As  to  the  actual  existence  of  the 
intent,  the  enquiry  is  purely  one  of  fact,  and  fell  to  the 
jury ;  and  it  was  properly  left  to  them,  if  the  circumstan- 
ees,  under  which  the  house  was  opened  and  the  entry 
made,  are  such  as,  in  point  of  law,  will  allow  an  inten* 
tion  to  enter  to  be  inferred  from  them.  It  would  seem  to 
be  very  singular,  that  it  should  be  held,  that  such  an  in- 
tention cannot  legally  be  found,  when,  probably,  not  one 
man  in  ten  thousand  would  have  a  doubt  in  his  own 
mind,  that  the  sole  object  of  the  prisoner  was  to  rob  the 
house,  and  to  that  end  to  get  it  open  by  the  artifice,  with 
which  he  began  his  operations.  The  only  fact,  on  which 
a  difficulty  is  made  on  the  point,  is,  that  there  was  an  in* 
terval  of  ten  or  fifteen  minutes  between  the  opening  of 
the  door  and  the  entry  of  the  prisoner.  If  the  prisoner 
bad  forced  bis  way  in,  as  soon  as  McNatt  undid  the  fas* 
tenings  of  the  door,  it  is  admitted,  that  would  be  a  break- 
ing by  construction  of  law.  Why  ?  Because  the  entry 
was  so  directly  connected  with  the  opening  of  the  house, 
that  it  was  apparently  the  purpose  of  the  artifice  to  get  the 
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house  open,  and  the  purpose  of  getting  the  house  open 
to  gain  admittauce.  But»  how  far,  as  a  matter  of  ra< 
tional  inference,  is  the  appearance  of  those  purposes  im* 
paired  by  the  lapse  of  a  minute,  of  two  minutes,  of  five^ 
or  fifteen,  before  the  entry  be  actually  made  ?  It  seems 
to  me,  in  no  degree  whatever;  especially,  if  it  be  seen, 
that,  during  the  interval,  the  owner  of  the  house  was 
kept  in  the  same  state  of  deception,  by  which  he  was  in- 
duced to  open  the  house,  and,  by  it,  is  prevented  from  clos- 
ing it  again.  At  all  events,  the  force  of  the  inference, 
and  of  the  delay  which  tends  to  rebut  it,  is  for  the  jury 
to  estimate,  according  to  the  conduct  of  the  party  through- 
out  and  all  the  attendant  circumstances.  As  indicative 
of  the  intent,  with  which  the  opening  of  the  house  was 
procured,  there  is  no  rule  of  law  or  reason  requiring  that 
the  entry  should  acfpmpany  or  inunediately  follow  the 
opening.  It  is  sufficient,  as  it  appears  to  me,  when  the 
felon  gets  the  bouse  open  by  fraud,  that,  by  means  there* 
of,  he  also  keeps  it  open  until  he  can  conveniently  enter^ 
and  he  makes  an  entry  so  soon  after  the  original  opening  t 
as  to  constitute  the  whole  one  transaction,  and  satisfy  « 
the  jury,  that,  from  the  beginniiTg^lIiai  was  ine  purpose  of 
getting  the  house  opened.  The  law  does  not  mean,  that 
the  felon  must  rush  into  the  house  in  the  present  moment 
of  its  being  opened,  so  as  not  to  afibrd  the  slightest  oppor* 
tunity  for  the  owner  or  any  member  of  his  family  to  close 
the  door.  If  it  did,  the  whole  doctrine  of  fraudulent  open« 
ings  would  be  at  an  end.  Suppose  it  to  be  efiected  by  the 
abuse  of  process ;  that  the  head  of  the  family  is  required  by 
an  officer  to  surrender  upon  a  warrant  for  a  felony,  and  he 
opens  the  door,  comes  out,  and  places  himself  in  custody ; 
five  minutes  are  spent  in  the  yard  in  putting  the  man  in 
irons,  and  no  one  of  the  party  enters  until  the  proprietor  is 
bound  and  secured  ;  but,  as  soon  as  that  is  done,  they  pro- 
ceed to  rifle  the  house.  Surely  that  is  not  the  less  burglary, 
because  the  man  of  the  house  did  not  call  to  the  inmates. 
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as  he  came  out,  to  shut  the  door  behind  him,  or  because 
anxiety  for  him  brought  his  wife  and  children  into  the 
yard,  making  them  forget  to  secure  the  house  from  robbers, 
by  locking  the  door  against  a  company,  pretending  to  act 
as  the  officers  of  the  law,  and  therefore  prima  facie  en* 
titled  to  confidence.    So,  if  the  entry  be  by  conspiracy 
with  an  inmate,  upon  an  agreement,  that  the  house  shall 
be  opened,  and  the  entry  made,  at  midnight.    The  man 
on  the  inside  is  punctual  to  his  engagement,  but  the  burg« 
lars  find  that  people  are  still  up  in  the  house  or  neighbor- 
hood,  and  for  that  reason  do  not  enter  then,  but  do,  when 
things  get  quiet,  an  hour  afterwards,  and  commit  the 
robbery.    That  is  not  the  less  burglary,  because  the 
owner  might  have  closed  the  door  in  the  interval.    For, 
he  could  not  be  expected  to  do  so,  b^ng  asieep  in  bed  ; 
and  for  that  reason  the  law  will  not  deprive  bis  habita- 
tion of  its  protection.    If,  indeed,  the  owner  in  the  inter- 
val find  his  door  open,  and  he  will  not  close  it,  and  the 
felons  enter  afterwards,  that  would  be  a  different  case; 
because  the  omisfiJQP  is  not  occasioned  by  the  contrivance 
of  the  thief,  but  is^  the  ov^ner's  own  fault.    Bat  when  the 
owner  is  in  no  fault,  and  the  entry  is  ultimately  made  by 
means  of  the  opening  obtained  through  the  perfidy  of  the 
servant,  it  is  in  reason  the  same  thing,  whether  the  entry 
and  the  opening  be  absolutely  contemporareous,  or  the 
former  succeed  the  latter  so  soon  as  to  show,  that  it  was 
its  intended  consequence.    If,  too,  the  opening  be  by  the 
owner  and  obtained  by  artifice,  and  the  owner  leave  the 
house  open,  and,  after  he  have  reason  to  suspect  a  trick,  a 
subsequent  entry  would  not  amount  to  a  breaking.     But 
if  the  first  contrivance,  by  which  the  man  was  led  to  open 
his  house,  still  operate  to  prevent  him  from  closing  it,  and 
it  was  the  intent  that  it  should  so  operate,  and  an  entry 
be  mado  within  a  period,  which  furnished  no  suspicion  of 
the  fraud,  it  is  certainly  competent  to  conclude,  and  fair, 
that  the  entry  was  the  object  from  the  beginning,  and 
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therefore,  that  there  was  a  breaking.    If  not, 
purged  by  its  contrivance,  and  a  deceived  man  is 
as  a  negligent  one,  when  the  deception  is  such 
impose  on  the  most  wary.    A  man,  for  example 
another's  gate  in  the  country  at  midnight,  and 
lodgings  as  an  acquaintance^  or  as  a  traveller, 
lost  way.    The  householder,  willing  to  admit  o 
tress,  goes  for  a  servant  to  take  the  man's  hore 
that  hour  it  takes  ten  minutes  to  get  up  a  sei 
when  the  host  gets  back,  he  finds  his  pretended 
plundered  his  house  and  gone.     In  such  a  case, 
prudence  would  have  suggested  the  necessity  i 
the  door,  in  order,  during  the  party's  absei 
errand,  to  keep  out  the  man,  whom  he  is  abou 
to  the  hospitalities  of  his  house  upon  the  plea  ( 
which  turns  odt  to  be  false.    Or,  suppose  in 
that  upoiT'tne  housekeeper's  getting  to  the 
stranger  falls  on  him  and  they  make  out-cr 
alarm  the  family,  and  they,  instead  of  closing 
run  out  to  afibrd  assistance  to  the  man  who  is 
while  they  are  engaged  in  examining  his  v 
felon  avail  himself  of  the  opportunity  of  entc 
not  fit,  that  the  jury  should  consider,  whethc 
duct  of  the  robber  was  not  designed  from  the  fi 
about  just  the  events  by  which  he  was  able  t< 
steal,  although  the  transaction  from  first  to  las 
consumed  five  or  fifty  minutes  or  mere  ?    He 
soner  fraudulently  procured  the  door  to  be  o 
then  falsely  affirmed  that  the  plantation  of  the  f 
mother  was  on  fire  ;  and  he  gave  the  informat 
a  distance  and  such  a  direction,  as  was  ca 
warrant  the  belief,  that  the  informer  was  bun 
fire,  whereas  he  was  skulking  in  the  dark,  t 
watch  to  make  entry  at  advantage.    How  cc 
posed,  when  he  entered  as  soon  as  be  thought 
such  was  not  his  object  at  first  and  all  along  1 

GO 
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Itongbt  to  be  inferred,  because  the  prisoner  coald  not  know, 
that  MoNatt  would  go  off  and  leave  his  house  open,  or  that 
his  wife  would  not  shut  it.  Admit  that  he  did  not  know  it ; 
yet  he  night  hope  for  it,  and  be  willing  to  take  the  chances 
for  it,  with  the  intention,  should  those  things  so  happen,  as 
they  did,  to  avail  himseirof  them,  as  he  did.  It  was  not  the 
fault  ofMcNatt  or  bis  family,  under  the  fraud  practised  oa 
them,  not  to  shut  and  bar  the  door  against  a  man,  wbo,  aa 
he  taught  them  to  think,  had  gone  to  another  place,  and 
irom  whom  they  could  have  expected  nothing  but  offices 
of  good  will.  At  all  events,  it  was  proper  for  the  jury  i 
and  they  have  found  the  intention  expressly,  as  I  con* 
eeive.  It  is  true,  the  presiding  Judge  did  not  put  it  to 
the  jury  in  the  identical  words,  that  they  should  enquire, 
whether  the  prisoner  made  the  outcry  for  the  purpose  of 
getting  the  house  opened,  with  the  intent  that  be  might 
enter.  But  he  did  substantially  :  and  it  would  seem  im- 
possible that  the  jury  could  have  understood  the  inslruo* 
tion  otherwise.  The  language  used  to  thejury  was,  that, 
if  the  prisoner  made  the  out-cry  for  the  purpose  of  decoy* 
ing  McNatt  out  of  the  bouse,  with  the  intent  &c,  and  be 
did  enter  aa  stated  iu  the  evidence,  it  would  be  a  break* 
ing  lor  the  purpose  of  ibis  offence.  As  McNatt  was  io 
the  house,  and  it  was  fastened  inside,  could  the  jurj-  un* 
derstand,  that  he  was  to  come  out  of  the  house  in  any  otb> 
erway  than  by  opening  the  house?  It  was,  indeed,  add* 
ed  as  a  further  enquiry  for  the  jury,  whether  the  prisoner 
"  decoyed  off"  McNatt  with  the  same  intent :  which,  per- 
haps, was  unnecessary  and  had  better  have  been  omitted, 
as  an  irrelevant  matter.  But  whether  it  be  or  not,  caa 
make  no  difference  :  for  it  could  work  no  prejudice  to  the 
prisoner,  but  might  have  been  to  bis  advantage,  as  the 
jury,  under  the  instructions,  must  have  thought,  that  it 
was  necessary  they  should  find  the  prisoner  did  both  ot 
those  acts  as  indicative  of  the  intent,  and  therefore 
would  acquit  him,  unless  satisfied  as  to  bo(b>    Bat  the 
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jary  has  foand  the  prisoner  guilty  and  therefore  the  in* 
tendment  is,  that  they  did  find  both  of  the  acts  to  have 
been  with  the  intent  supposed  ;  and  if  both  be,  then  each 
is,  and  the  real  point  of  enquiry  is  answered. 

For  these  reasons,  my  opinion  is  that  the  jadgment 
should  be  aflirmed. 

Pbb  Curiam.  Ordered  that  the  opinion  of  the  majority 
of  the  Court  be  certified  to  the  Court  below,  that  they 
may  act  accordingly. 


SARAH  ROSS  v«.  ALPHA  SWARINGER  j-  AL. 

Where  a  lease  is  made,  the  rent  to  be  paid  in  a  part  of  the  crop,  the  eoBtract 
is  ezecatorf,  and  the  title  to  the  crop  made  is  in  the  lessee,  nntil  the  lesror's 
part  is  separated  and  allotted  to  him,  and,  therefore»  before  that  time,  the 
lessor  has  no  right  to  take  possession  of  any  part  of  the  crop,  without  the 
consent  of  the  lessee. 

The  case  of  Deaver  v.  Rice,  4  Dev.  4r  Bat  431,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Stanly 
County,  at  the  September  Term  1848,  his  Honor  Judge 
Pearson  presiding. 

In  the  Fall  of  1845,  the  intestate  of  the  plaintiflT,  and 
the  defendant  agreed,  as  follows :  The  defendant  leased 
to  the  intestate  a  tract  of  land  for  the  year  1846,  and  was 
to  find  two  horses,  and  food  for  them.  He  was  also  to 
supply  the  intestate  with  provisions  for  himself  and  fami* 
ly  during  crop  time*  The  intestate  agreed,  that  the  whole 
crop  should  be  the  property  of  the  defendant — one  bal^ 
he  was  to  keep  for  the  rent  of  the  land  and  the  use  of  the 
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bones — the  other  half  he  was  to  keep,  until  he  was  paid 
for  the  provisions  and  an  old  judgment,  and  deliver  to  the 
intestate  what  was  left. 

The  intestate  entered  and  made  a  crop  of  corn,  bat 
died  in  the  Fall  before  it  was  gathered.  The  plaintiff, 
who  was  the  widow  of  the  intestate,  gathered  the  crop. 
The  defendant,  although  forbid  by  the  plaintiff,  took  off 
most  of  the  corn.  The  plaintiff  then  administered,  and 
brought  this  action. 

The  Court  charged,  *'that  the  crop  belonged  to  the  in- 
testate, as  incident  to  his  lease,  and  although,  at  the  time 
of  the  lease,  in  consideration  of  the  lease  and  the  horses 
and  provisions,  which  were  to  be  furnished,  and  the  old 
judgment,  the  intestate  agreed,  that  the  whole  crop  should 
be  the  property  of  the  defendant,  still  the  title  to  the  crop 
did  not  pass.  The  crop  was  a  thing  not  in  essCf  and  the 
contract  was  not  executed  and  could  not  be,  from  the  na« 
tore  of  the  subject  matter.  It  was  executor jf — gave  a  right 
of  action  for  a  breach,  but  did  not  confer  a  right  to  take 
the  corn  against  the  will  of  the  owner.*' 

There  was  a  verdict  for  the  plaintiff,  and  from  the  judg- 
ment thereon,  the  defendant  appealed. 


Jredellt  for  the  plaintiff. 
StraTige,  for  the  defendant. 

Pearson,  J.  It  is  not  necessary  to  decide  the  broad 
question,  upon  which  the  case  is  put,  in  the  Court  below, 
about  which  there  is  some  diversity  of  opinion  ;  for  the 
case  is  clearly  with  the  plaintiff,  and  the  conclusion,  to 
which  the  Court  below  arrived,  that  the  contract  was 
executory^  and  not  executed^  is  sustained  upon  special 
grounds,  which  do  not  involve  the  general  question. 

First :  The  contract  on  the  part  of  the  defendant  was 
executory,  as  to  furnishing  the  two  horses  and  food  and 
the  provisions  during  crop  time. 
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Second :  The  contract  on  tho  part  of  the  intestate,  as 
to  the  payment  of  the  rent,  was  executory  from  the  very 
nature  of  rent.  For,  in  speaking  of  rents,  Lord  Coke  says : 
^the  lessor  cannot  reserve  parcel  of  the  annual  profits,  as 
the  vesture  or  herbage  of  the  land,  or  the  like  ;  for  that 
>vouId  be  repugnant  to  the  grant.  Co.  Lit.  148."  It  would 
be  an  exception  of  a  part  of  the  thing  already  granted  and 
inconsistent  with  the  grant.  Therefore,  such  contracts^ 
as  the  present,  are  necessarily  construed,  neither  as  ex* 
ceptions  or  reservations,  but  as  covenants  or  agreements 
of  the  lessee  to  give,  as  rent,  as  many  bushels  of  corn, 
as  the  hair  of  the  crop  may  amount  to,  or  deliver,  as  rentp 
the  one  half  of  the  corn  that  may  be  made  on  the  land.  It 
is  simply  a  payment  of  rent,  agreed  to  be  made  in  corn, 
instead  of  money ;  but  it  does  not  change  the  property  in 
the  crop,  while  growing  or  when  gathered,  until  it  is  de« 
llvered  to  the  lessor.  Deaver  v.  Rice^  4  Dev«&  Bat  431. 
It  is  like  the  case  of  an  overseer,  whose  wages  are  to  be 
paid  in  a  share  of  the  crop.  He  has  no  right  to  the  thing 
itself.  The  property  is  in  the  employer,  until  a  divisioa 
and  delivery. 

It  is  clear  for  these  reasons,  that  the  contract,  as  to  the 
rent,  is  executory,  and  being  entire,  and  executory  as  to 
a  part,  it  is  necessarily  so,  as  to  the  whole. 

I  think  the  judgment  b^low  should  be  affirmed. 

Nash,  J.  This  is  an  action  of  trover  to  recover  damages 
for  the  conversion  of  a  quantity  of  corn .  The  case  is :  the 
defendant  by  parol  leased  to  the  plaintiff  for  one  year  a 
parcel  of  land.  It  was  agreed,  the  defendant  should 
iVirnish  two  horses  to  work  in  the  crop,  and  their  neces* 
sary  food  ;  and  the  defendant,  for  the  rent,  was  to  let  him 
have  one  half  of  the  corn  raised,  and  to  pay  him  out  of 
the  residue,  claims,  which  he  (the  defendant)  had  against 
lum«     Af^cr  the  crop  was  raised  and  housed,  the  defen- 
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dant,  against  the  will  of  the  plaintifT*  hauled  it  away,  <Hr 
the  largest  portion  of  it. 

His  Honor  instracted  the  jury,  ''that,  if  the  intestate 
had  leased  the  land  for  a  year,  the  crop  belonged  to  him 
as  an  incident  of  his  lease.''  We  do  not  deem  it  necessary 
to  notice  the  subsequent  part  of  the  charge  in  connection 
with  this  part;  because  we  believe,  that,  whether  the 
reason  given  was  or  was  not  correct,  the  judgment  roust 
be  affirmed.  The  case  of  Denver  v.  RicCf  AdnCr^  4*^.,  4 
Dev.  &  Batt.  431,  is  decisive  of  the  question.  It  was 
there  decided,  that  where,  in  a  lease,  either  by  parol  or  in 
writing,  the  rent  is  reserved  to  be  paid  in  kind  or  in  a 
part  of  the  crop,  the  lessor  has  no  lien  on  the  crop,  when 
raised,  and,  until  a  portion  be  set  aside  and  apart  to  the 
lessor,  the  whole  belongs  to  the  lessee.  In  this  cascv  the 
title  to  the  crop  of  corn  was  in  the  intestate,  and  ''the 
defendant"  (in  the  language  of  the  Court)  ''had  no  right 
to  take  the  corn,  against  the  will  of  the  owner."  His  so 
taking  it  was  a  conversion,  and  gave  the  plaintiff  a  right 
to  maintain  the  action.  If,  after  the  crotj^was  made*  the 
lessee  had  refused  to  allot  to  the  defendant  his  share,  the 
latter  could  have  maintained  an  action  on  the  case  for 
the  violation  of  the  contract. 

In  the  course  of  the  investigation  of  the  case  in  this 
Court,  it  was  urged,  that  the  contract  between  the  partieSp 
as  it  respected  the  com,  was  for  an  interest  in  the  land, 
and,  therefore,  void  under  the  Statute  of  frauds.  Rev.  St. 
ch  50,  sec.  8.  We  do  not  think  so.  The  agreement  on 
the  part  of  the  defendant  to  receive  his  rent  in  a  part  of 
the  crop,  did  not  constitute  an  agreement  on  his  part  for 
any  interest  in  the  land  during  the  lease,  and,  if,  by  any 
casualty,  no  crop  was  raised,  he  could  have  derived  no 
benefit  from  his  contract*  This  principle  is  decided  in 
Evans  v.  Roberts^  5  Bar  fy  Cr.  829.  There  the  question 
was,  whether  the  verbal  sale  of  a  then  growing  crop  of 
potatoes  was  a  contract  or  sale  of  land,  or  any  interest  in 
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or  conoerniog  them,  within  the  4th  section  o 
2ilth»  of  CflABLss  2nd.  The  Conrt  Bay  it  is  m 
is  a  contract  for  the  sale  and  delivery  of  thii 
the  time  of  delivery  would  be  goods  and  ohj 
was  a  mach  stronger  case  than  this.  The 
ease  was  for  one  year»  and  although  by  par 
and  valid.  The  rent  being  reserved  in  kii 
part  of  the  crop,  the  title  to  the  whole  crop 
was  in  the  intestate  Ross.  It  was  contende 
fendantt  that  under  the  contract  he  was  er 
half  of  the  crop  raised  to  pay  his  claims,  as 
gaged  to  him  for  that  purpose.  The  answe 
property,  the  corn,  was  not  in  such  a  situi 
could  be  mortgaged.  The  plaintiff  was  ent 
tain  her  action. 

Pes  Cubiabi.  Judgmer 


THE  STATE  v$.  ALLEN  HOWELL 

Upon  a  qiiarvil,  ono  of  the  pftrtiei  retreated  abont  fiAy  yardi. 
deme  of  avoidiag  a  coofliet ;  the  other  party  panned  « 
edi  and  wbeo  be  reached  hie  oppoaent,  stabbed  and  kill 
ha? ing  stopped  and  first  struck  with  his  fist ;  Held,  tha 
case  of  mnrder. 

Appeal  from  the  Superior  Court  of  Law 
County,  at  the  Spring  Term  1840,  his  Hon< 
presiding. 

The  prisoner  is  indicted  for  the  murder  oi 
son  Floyd.    The  case  is,  the  prisoner  and 
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both  men  of  color,  lived  with  their  families  in  the^mme 
kouse.  A  quarrel  took  place  between  them,  the  deceas- 
ed being  in  the  house  and  the  prisoner  in  the  yard.  The 
prisoner  threatened  to  go  into  the  house  and  whip  the  de- 
ceased  y  and  started  off  to  do  so,  when  he  was  stopped  by 
the  persons  present.  After  a  short  period,  the  deceased 
came  out  and  walked  off  in  a  different  direction  from 
where  the  prisoner  stood,  and  observed  to  him,  if  he  want* 
ed  the  house  he  could  take  it.  The  deceased  continued  to 
walk  off  and  had  gotten  about  fifty  yards^when  the  prison- 
er swore  he  would  whip  him  any  how,  and  started  after 
him.  The  bouse  intervened  l>etween  the  witness  and  the 
parties,  and  when  he  came  in  sight  of  them,  the  deceased 
was  standing  still,  and  prisoner  approaching  him,  with 
his  arm  raised  in  a  striking  position.  As  soon  as  he 
came  within  striking  distance,  the  deceased  struck  the 
prisoner,  who  immediately  returned  the  blow, and  the  de* 
ceased  fell  and  died  in  a  short  time  The  witness  inter* 
fered  and  saw  a  knife  in  the  hand  he  struck  with.  The 
deceased  had  a  deep  wound  in  the  breast  and  died  in  a 
few  minutes.  The  knife  was  a  double  bladed  one,  one  of 
the  blades  being  small  and  the  other  large,  being  about 
three  inches  long,  and  with  this  blade  the  wound  was  in* 
flicted. 

His  Honor  instructed  the  jury  that  the  knife  used  was 
a  deadly  weapon,  and  if  they  were  satisfied  from  the  evi< 
dence,  that  the  prisoner  opened  it,  when  he  started  after 
the  deceased,  with  the  intention  of  using  it  on  him, 
and  did  use  it  in  the  manner  described  by  the  witness, 
and  thereby  slew  the  deceased,  he  was  guilty  of  murder. 

The  jury  found  the  prisoner  guilty  of  murder ;  a  motion 
for  a  new  trial  was  made,  because  of  error  in  law  in  the 
charge  of  the  presiding  Judge,  which  being  refused  and 
judgment  pronounced,  he  appealed  to  the  Supremo 
Court. 
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Attorney  General^  for  the  State. 

No  counsel  in  this  Court  for  the  defendant. 

Nash,  J.  This  case  is  relieved  from  all  doubt  and  un- 
certainty. The  facts  are  few  jtnd  simple,  furnishing  a 
full  and  complete  instance,  in  themselves,  of  that  malice, 
which  is  essential  to  constitute  a  case  of  murder ;  of  that 
mala  mens,  a  mind  regardless  of  the  obligations  of  social 
duty  and  fatally  bent  on  mischief.  The  parties  lived  in 
the  same  house.  A  quarrel,  slight  in  its  character,  took 
place  between  them — the  deceased,  apparently  with  a 
wish  to  avoid  a  collison,  left  the  house  and  the  premises, 
was  pursued  by  the  prisoner,  overtaken  at  the  distance  of 
fifty  steps,  and  immediately  stabbed.  It  is  true  that  the 
deceased  struck  the  first  blow,  but  this  does  not  mitigate 
the  offence  of  the  prisoner.  In  every  stage  of  the  trans- 
action he  was  the  assailant.  When  he  approached  the 
deceased,  his  arm  was  raised  in  the  attitude  to  strike, 
and  with  a  deadly  weapon.  The  law  did  not  require  the 
deceased  to  wait  until  the  prisoner  had  executed  his 
threat,  but  justified  him  in  anticipating  the  premeditated 
assault.  There  can  not  be  a  doubt  but  that  the  crime  of 
the  prisoner  is  that  of  murder.  We  have  examined  the 
record  and  perceive  no  error  in  it  or  in  the  charge. 

Per  Curiam.        Ordered  to  be  certified  accordingly* 
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One,  who  appears  at  Court  to  amwer  the  charge  of  being  the  father  of  m 

child  about  to  be  born  a  bastard,  may,  before  an  issue  is  made  up,  more  to 

qoash  the  proceedings,  on  the  ground  that  the  mother  is  a  wensii  of  color 

withn  the  fourth  degree. 
If,  upon  such  motion,  the  proceedings  are  quashed  by  the  Court,  asobaequeat 

warrant,  charging  the  same  person  with  being  the  lather,  issued  aflo    the 

birth  of  the  child,  cannot  be  supported. 
The  proper  relief  against  the  order  to  qnasb|  if  it  was  deemed  orrooeow,  waa 

by  appeal  or  certiorari. 
The  cues  of  the  State  t.  Ledbeiter,  4  Ire.  243,  and  State  t.  Pattan,  5  Ira. 

180,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Martin 
County,  at  the  Spring.  Term  1849,  his  Honor  Judge 
Settle  presiding. 

This  was  a  proceeding  under  the  bastardy  Act.  In 
May,  t848,  a  single  woman,  Lucinda  Simpson,  made  oath 
before  two  magistrates^  that  the  child,  of  which  she  was 
then  pregnant,  was  begotten  by  the  defendant,  Thomas 
Long.  The  magistrates  issued  a  warrant  against  Longt 
and  bound  him  to  appear  at  the  next  Term  of  the  County 
Court,  which  was  in  July.  The  recognizance,  together 
with  the  examination,  was  duly  returned.  The  defen* 
dant,  at  the  Term  of  the  Court,  to  which  he  was  bound, 
and  before  the  birth  of  the  child,  mqved  the  Court  to  dis- 
miss the  proceedings,  for  the  reason  that  Lucinda  Simpson 
was  a  woman  of  mixed  blood,  within  the  fourth  degree* 
and  therefore  incompetent  to  give  testimony  against  a 
white  man.  The  Court  heard  the  testimony  oSered,  and^ 
being  satisfied  that  Lucinda  Simpson  was  a  person  of 
mixed  blood  and  within  the  fourth  degree,  so  adjudged 
and  quashed  the  proceedings.    Subsequently,  in  October, 
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1848,  on  the  oath  of  L 
was  issued  by  two  roa| 
the  repated  father  of  tl 
duly  returoed  to  the  C 
were,  on  the  motion  of 
the  Coartt  upon  the  gr 
cinda  Simpson  to  gin 
conclusively  ac|jQdicat( 
preceding  case.  Upon 
judgment  of  the  Count; 
judgment  the  State  ap 


Attorney  General^  foi 
Biggs,  for  the  defeni 

Nash,  J.  There  is  i: 
tabiished  or  more  uni  i 
sion,  than  that  a  mat  I 
a  tribunal  of  competeii 
those,  who  are  parties 
unreversed.  Between 
collaterally  impeached 
as  to  the  question  now 
byiu  The  County  C I 
was  fully  competent  to 
is  not  necessary  we  sli 
trates,  who  bound  the 
that  time  hear  any  re)  i 
the  defendant,  why  h  \ 
nizance  required  in  su  i 
of  the  defendant  then  I 
sufficient,  that  he  aval  I 
given  him,  before  the  I 
issue  of  his  actual  gui  I 
any  objection,  that  thi 
motion  of  the  defends  i 
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was  open  to  him  to  sabmit  a  motion  to  quash  at  any  time. 

before  issue  joined,  and  it  was  competent  to  the  Court  to 

bear  it     The  defendant  came  before  the  Court,  we  think, 

in  apt  time  and  in  apt  order.    It  is  not  denied,  that  this  is  a 

defect,  upon  which  the  accused  may  insist,  at  some  time 

and  in  some  form.    If  known  to  the  magistrates,  at  the 

time  they  were  called  on  to  take  the  examination  ofLu- 

cinda  Simpson,  they  might  and  ought  to  have  rejected  her 

evidence  ;  and,  when  brought  into  the  County  Court,  the 

defendant  was  at  liberty  to  take  the  exception,  at  any  timo 

before  he  claimed  the  issue,  provided  for  him  by  law. 

State  V.  Ledbetter^  4  Ire.  242.     Slate  v.  Patlon,  5  Ire.  180. 

The  motion  to  quash,  made  at  July  Term  upon  the  first 

proceedings,  was  one,  which  the  Court  had  full  power  to 

hear  and  try ;  and  they,  having  adjudicated,  both  upon  the 

law  and  the  evidence,  as  they  were  necessarily  bound  to 

do,  their  judgment,  while  it  stands  unreversed,  is  binding 

upon  the  parties,  and  the  proceedings  were  rightfully 

quashed  in  the  Superior  Court.    The  question,  as  to  the 

competency  of  Lucinda  Simpson  to  give  evidence  against 

the  defendant,  is  one  not  open  upon  the  present  proceed* 

ings.    Instead  of  instituting  the  second  proceedings,  the 

first  case  might  have  been  brought  up  by  an  appeal  or  by 

a  writ  of  certiorari.    Ledbetter's  case,  4  Ire.  242. 

Per  Curiam.  Judgment  affirmed. 
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DOE  ON  DEMISE  OF  REBECCA  CRUMP  m.  J 

THOMPSON. 

A  declaration  in  a  deed,  that  the  land,  eonyeyed  by  it,  h 
granted  to  a  certain  penon,  a  not  evidence  for  the  partii 
that  in  fact  it  was  thus  granted. 

In  cases  of  adverse  possession  of  land,  the  statnte  of  liroitatio 
from  the  ouster.  If  the  one  having  the  right  be  a/eme 
seven  years  have  expired  in  the  liretime  of  her  husband 

.  years^  and  only  three,  after  the  death  of  her  husband,  v 
commence  her  suit :  when  the  seven  years  have  not  expin 
of  her  husband,  the  two  periods  of  seven  years  from  i 
three  years  f^om  the  death  of  the  husband  are  concurrent,  i 
shall  have  run  out ;  and  then  the  feme  is  entitled  to  the 
period,  to  enter  or  sue. 

Appeal  from  the  Superior  Court  of  Law 
iCounty,  at  the  Spring  Term  1849^  his  Honoi 
presiding. 

The  action  was  commenced  on  the  1 0th  of  j 
The  plaintiff  gave  in  evidence  a  grant  for  the 
Thomas  Monroe,  dated  on  the  27th  of  No\ 
and  that  he  died  many  years  ago,  and  that 
the  plaintiff  was  bis  only  child  and  heir  at  la 
married  with  Mark  Crump. 

The  defendant  gave  in  evidence  a  Patent  1 
Dolin»  dated  in  1758«for  a  large  tract  of  laut 
from  Dolin  to  Edward  Williams  for  the  sam 
deed  from  Williams  to  Richmond  Pearson  for  < 
therein  described  by  metes  and  bounds^  and  d 
The  defendant  gave  no  direct  evidence  to 
land  the  said  patent  and  deed  covered  or 
eluded  any  part  of  the  premises  in  dispute, 
fendant  gave  in  evidence  a  deed  from  the  '. 
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to  one  Nathaniel  Peebles,  dated  in  1S17,  conveying  a  cer- 
tain tract  of  land  in  Tee,  M'hich  is  therein  described  by 
metes  and  bounds  and  also  as  bt-ingpartof  a  tract  of  land 
conveyed  by  Edwanl  Willianns  to  the  said  Pearson  in 
the  year  1*701 ;  and  the  defendant  then  ga\'e  evidence, 
that  the  deed  to  Peebles  covered  that  part  of  the  land, 
claimed  by  the  plaintifT.of  which  the  defendant  was  in 
possession,  and  that  he,  the  defendant,  entered  and  claim- 
ed under  the  said  Peebles. 

Thereupon,  the  counsel  for  the  defendant  moved  the 
Court  to  instruct  the  jury,  that  the  recital  in  the  deed 
from  Pearson  to  Peebles  was  sufBcient  evidence  to  satis- 
fy the  jury,  that  the  patect  to  Dolin  covered  the  premises 
in  dispute.    The  Court  refused  to  give  the  instruction. 

The  defendant  then  oflered  evidence,  that  in  the  year 
1837  or  1838,  the  land  conveyed  by  Pearson  to  Nathaniel 
Peebles  was  divided  between  his  heirs :  and  that  the  part 
thereof,  which  is  covered  by  the  grant  to  Monroe,  was 
allotted  to  Hubbard  Peebles,  one  of  the  beira,  under  whom 
the  defendant  claims ;  that  Mark  Crump,  then  the  bus* 
band  of  the  lessor  of  the  plaintifT,  was  present  at  the  time, 
and  objected  to  the  allotment  thereor,  butthat,  neverthe- 
less, the  said  Hubbard  took  the  possession  of  the  land  in 
dispute  immediately,  and  he  and  those  claiming  under 
him  have  continued  in  possession  ever  since.  The  de- 
fendant further  gave  evidence,  that  Mark  Crump  died  in 
November  1636,  after  the  said  Hubbard  had  taken  pos* 
session. 

The  counsel  for  the  defendant  thereupon  prayed  the 
Court  to  Instruct  the  jury,  that,  if  they  should  believe  that 
Hubbard  Peebles  and  those  claiming  under  him  had  seven 
years  continued  possession  of  the  premises,  before  the 
commencement  of  this  suit,  the  lessor  of  the  plainlifT's 
right  of  entry  wns  barred  by  the  statute  of  the  limitations. 
But  the  Court  refused  to  give  the  instruction  ,  and,  on 
the  contrary,  directed  the  jury,  that,  allhougb  the  defend* 
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ant*8  possession  might  have  begun  in  1837,  yet 
of  limitations  did  not  bar,  because  the  lessor  g 
tiffhad  seven  years  from  the  death  of  her  husi 
vember  1838,  in  which  to  enter  or  bring  sui 
it  was  immaterial  to  this  purposot  whether  thi 
of  the  defendant  was  under  or  in  oppositii 
Crump. 

Verdict  and  judgment  for  the  plaintiff,  and 
ant  appealed. 

No  counsel  for  the  plaintiff. 

/.  T.  Morehead.  for  the  defendant. 

RuFFiNi  C.  J,  The  Court  concurs  with  hi 
the  first  point.  One  object  of  the  defendant 
the  better  paper  title  to  be  out  of  the  lessor 
tiff,  by  virtue  of  a  grant  for  the  same  land,  ] 
of  Monroe.  But  the  only  evidence  he  gave»  i 
tracts,  or  parts  of  them,  were  identical,  was,  tfa 
deed  to  Peebles,  afler  describing  the  land 
metesi  and  bounds,  goes  on  to  say,  that  the  la 
of  a  tract  one  Williams  conveyed  to  Pearson, 
is  no  warrant  of  authority  or  reason  for  the  | 
a  recital  or  description  in  a  deed  proves  its  i 
favor  of  the  party  himself.  Upon  a  question  of 
might  perhaps  be  evidence,  with  other  things 
ityofa  line  of  the  patent,  that  the  parties  U 
deed  therein  called  a  F&rticularline  thato. 
But,  of  itself,  a  declaration  in  a  deedi  that  the  I 
ed  by  it,  had  been  before  granted  to  a  certa 
not  evidence  for  the  parties  to  the  deed,  that  i 
thus  granted. 

On  the  point  of  the  statute  of  limitations,  I 
Court  holds  the  opinion  given  to  the  jury  to  b 
assumes,  that  the  defendant's  possession  may 
in  1837,  or  so  early  in  1838,  as  to  have  contin 
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than  seven  years  before  suit  brought,  and  that  it  may  have 
been  adverse  to  Crump  and  wife  at  the  beginning,  yet  it 
concludes,  that  the  Statute  did  not  bar,  because  the  wife 
has  seven  years  from  the  death  of  the  husband  to  enter. 
But  that  is  clearly  erroneous — being  in  direct  contradic* 
tion  to  the  wor^s  of  the  act.    The  Statute  runs  against  all 
persons,  as  well  femes  covert  as  others,  making  the  seven 
years,  next  ailer  the  right  accrued,  a  bar  ;  with  a  proviso, 
however,  that  a  person,  who  was  a  feme  covert  when  her 
right  first  accrued,  shall  and  may,  notwithstanding  the 
seven  years  be  expired,  commence  her  suit  withift  three 
years  after  discoverture.     The  language  of  the  act  is  as 
plain  as  it  can  be.     The  seven  years  began  to  run  from  the 
ouster  of  the  owner,  when  an  action  arose  against  the 
wrong  doer.     The  possession  was  taken  by  Peebles  ad- 
versely to  Crump  and  wife,  and  there  is  no  doubt  the  hus- 
band might  have  entered,  in  right  of  himself  and  his  wife, 
or  have  brought  an  ejectment.    Had  seven  years  expired 
•in  Crump's  life  time,  the  proviso  is  explicit  that  the  yeme 
should  have  three  years  more,  and  only  three,  to  commence 
her  suit.     But  when  the  seven  years  have  not  expired  in 
the  life  of  the  husband,  as  was  not  the  case  here,  the  two 
periods  of  seven  years  from  the  ouster,  and  three  years 
Irom  the  death  of  the  husband,  are  concurrent,  until  one  of 
ihem  shall  have  run  out,  and  then  the  feme  is  entitled  to 
the  other  and  longer  period  to  enter  or  sue.  She  derives  no 
benefit  from  the  proviso,  therefore,  unless  the  seven  years 
from  the  ouster  shall  have  expired,  before  the  three  years 
from  her  discoverture.     It  was,  consequently,  wrong  to 
make  the  death  of  the  husband  the  terminus^  from  which 
$he  seven  years  began  to  run.     It  is  only  the  three  years, 
which  refer  to  that  event ;  and  the  seven  years  never  re- 
late to  it,  but  only  to  the  period  of  the  ouster.     If,  indeed, 
the  defendant  had  entered  under  the  husband,  as  upon  a 
conveyance  from  him  purporting  to  be  for  the  fee, -then 
the  lessor  of  the  plaiutitf  would  have  bad  seven  years  from 
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the  husband's  death  to  bring  suit  But  that  would  be,  not 
because  the  act  gives  the  feme  seven  years  from  her  bus** 
band's  death  to  bring  suit,  but  because  it  gives  her  seven 
years  from  her  right  of  entry  and  action  accrued,  and 
that  would  not  accrue  until  the  husband  died ;  for,  the 
possession  of  the  husband's  alienee  would  be  consistent 
with  the  estate  of  the  lessor  of  the  plaintiff,  until  the  death 
of  the  husband,  and  it  would  be  upon  that  event  only,  that 
the  possession  would  become  adverse  to  her,  so  as  to  enti- 
tle her  to  an  action.  But  here  the  ouster  was  in  the  time 
of  the  husband)  and  the  adverse  possession  continued  for 
more  than  seven  years  from  the  ouster,  and  also  more  than 
three  years  from  the  death  of  the  husband.  The  case^ 
therefore,  was  within  the  express  words  of  the  enacting 
clause  of  the  Statute,  and  not  within  the  saving  of  the 
proviso  ;  and'^the  jury  ought  to  have  been  instructedi 
that,  upon  the  facts  supposed,  the  statute  was  a  bar* 

P£R  Curiam.      Judgment  reversed,  and  venire  de  novo. 
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THE  STATE,  TO  THE  USE  OF  THE  COUNTY  TRUSTEE  OF 
BRUNSWICK  I      '''^BERT  W.  W00D6IDE  ir  AL. 

Under  th«  private  AcUof  1831  and  1835,  relating  to  the  Connty  of  Bnuii- 
wiok,  any  three  or  more  justices,  sitting  in  Coart,  may  lay  the  taxes. 

As  regards  this,  the  Act  of  1835  does  not  repeal  the  Act  of  1831. 

Every  affirmative  statute  is  a  repeal,  by  implication ,  of  a  prior  affirmative 
statute,  io  far  as  It  is  contrary  to  it  But  the  law  does  not  favor  these  im- 
plied revocations,  nor  are  they  to  bo  allowed,  unless  the  repugnancy  be 
plain  i  and  where,  In  the  latter  act,  there  is  no  clause  of  non  obaianU,  it 
shall,  if  possible,  have  such  constrnctiou,  that  it  shall  not  operate  a  repeal. 

Although  the  tax  list,  made  out  by  the  Cleik  and  delivered  to  the  Sheriff*, 
may  be  defective,  yet  the  Sheriff  who  receives  it  and  acts  under  it  cannot 
make  the  objection^ 

It  has  been  the  universal  practice  in  this  Stale  to  permit  an  Attorney  in  a 
eanae  to  give  evidenee,  at  the  instance  of  bis  client 

Where  a  pvblie  officer  collecls  money  due  to  a  County,  no  demand  is  neeet- 
sary,  before  suit  breught 

The  Connty  Trustee,  where  there  is  one,  is  the  proper  relator  in  am  action  to 
recover  moneys  due  to  the  County,  except  when  he  is  a  defanltex  or  when 
he  refuses  to  proceed  against  defaulters.  In  these  eases  suit«  may  be 
brought  by  the  Compnitteesof  Finance  In  the  name  »f  the  State. 

The  cases' of  the  State  v.  Woodaide,  8  Ire.  106,  and  State  v.  Mcintosh,  pre- 
sent vol.  p.  307,  cited  and  approved. 

Appeal  from  the  Superior  Court  of  Law  of  Brunswick 
County,  at  the  Spring  Term  1849,  his  Honor  Judge  Cald- 
well presiding. 

This  is  a  suit  against  the  defendants  on  the  sbcriff's 
bond  of  said  Woodside,  executed  in  September  1S43,  and 
the  breaches  assigned  are,  that  he  collected  and  failed  to 
pay  over  the  County  taxes,  assessed  in  March  1844,  for 
the  year  1843 ;  and  that  he  failed  to  collect  and  pay  over 
the  said  taxes.  It  appeared  from  the  record,  that  there 
were  bat  four  magistrates  on  the  bench  of  the  County 
Court,  when  the  taxes  aforesaid  were  imposed,  and  it 
was  not  alleged  or  pretended,  that  the  magistrates  of 
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Brunswick  had  ever  bee 
Acts  of  1831  and  1835,  tl 
was  insisted  for  the  defei 
trates  had  been  so  classi 
jority  had  the  power  of  ( 
ted,  that  some  twelve  or 
in  the  County.    The  reh 
ment  from  the  County  C 
tained  an  aggregate  vak 
wick  and  the  number  of 
the  Clerk  then  stated,  w 
out  the  tax  list  for  the  ye 
he  gave  the  sheriff  con ta 
collectable  out  of  each  tfi 
the  defendants,  because  t 
document,  to  i^ue  a  tax 
menf,  to  sustain  a  tax  lis 
each  inhabitant,  liable  t( 
which  he  was  so  liable. 
B.  Baker,  Esq.,  the  Attor 
introduced  as  a  witness, 
as  Cuunty  Solicitor  for 
the  County  Court  to  call 
ment,  in  relation  to  the  ( 
the  admissions  made  by 
as  to  the  collection  of  the 
His  testimony  was  objei 
Attorney  of  record  was 
client.    The  objection  ^ 
evidence  of  record  in  the 
this  case  had  ever  been 
failing  to  show  this,  the 
executed  as  such,  and  al 
ns  such,  and  had  been  tn 
in  paying  him  a  portion 
inony  was  also  objected 
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lists,  taken  by  the  magistrates  in  1843.  were  offered  in 
evidence,  to  show  that  the  Clerk  had  authority,  or  some 
<la(a  to  act  upon,  in  making  out  tbc  tax  list  delivered  to 
the  said  Woodsidc.  Tbislestiniony  was  objected  to,  be- 
cause they  bad  not  been  recorded,  as  directed  by  law,  but 
they  were  received.  Upon  the  question,  whether  a  de- 
mand had  been  made  on  the  defendant.  Woodside,  before 
suit  was  brought.  D.  R  Baker.  Esq,  stiLted,  that,  as  so- 
licitor, be  called  on  the  defendHnls  Tor  a  setilement  about 
the  County  taxes  before  suit  brought :  that  some  settle- 
mcnt  had  taken  place  between  the  defendants  and  the 
Committee  of  Finance  :  that  he  had  a  paper  of  some  kind 
in  his  hands,  when  he  endeavored  to  effect  a  settlement, 
showing,  that  one  had  been  had  with  a  Committee  of 
Finance.  He  also  stated,  that  Woodside  admitted,  that 
be  had  collected  the  taxes.  And  the  defendants  offered 
in  evidence  a  receipt  signed  by  the  relator,  dated  Jane, 
IS45,  as  evidence  of  a  payment.  The  defendants  insisted, 
that  this  testimony,  taken  altogether,  famished  no  evi- 
dence that  a  demand  had  been  made.  The  Court  thought 
there  was  evidence  of  a  demand  to  bo  left  to  the  jury. 
The  defendants  also  insisted,  that  the  County  Trusted  was 
not  the  proper  person  to  relate,  even  if  it  had  been  made 
to  appear  by  the  record  of  the  County  Court,  that  he  had 
bcea  appointed.  This  suit  is  for  the  bridge  tax.  All  the 
objections  raised  in  this  case,  by  consent  of  the  counsel, 
were  reserved  by  the  Court,  with  liberty  to  enter  n  non- 
suit. And  the  Court,  on  consideration,  ordered  a  non.anit 
to  be  entered,  and  the  relator  appealed  to  the  Supreme 
Court. 

Kelly,  for  the  plaintiff. 
Strange,  for  the  defendants. 

Naeh,  J.    The  action  is  brought  on  the  official  bond  of 
Robert  Woodside,  who  was  Sheriff  of  the  County  of 
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Branswick,  and  his  sureties.    The  breach  assi 
collecting  and  not  paying  over  the  County  taxi 
for  the  year  1843.    On  the  trial  below,  8ev< 
tions  were  urged  against  the  plaintifi*'8  right 
his  action,  and  being  all  reserved  by  the  Co 
consent  of  the  parties^  with  liberty  to  enter 
the  duty  is  imposed  upon  us  of  considering 
We  will  proceed  to  do  so  in  the  order,  in  which 
The  first  objection  is,  that  no  tax  was  legal 
by  the  County  of  Brunswick  for  the  year  1843 
by  the  private  acts  of  1831  and  1835,  the  roa^ 
that  County  were  directed  to  divide  themselves 
es  for  the  purpose  of  holding  the  County  Coi 
had  never  been  done ;  therefore,  no  number 
majority  could  lay  the  tax,  and  in  this  case  it 
ted,  that  a  majority  was  not  present*    This  ott 
substantially  answered  by  this  Court  in  the  < 
Siaie  to  the  use  of  Owen  against  these  defendo 
105.    That  action  was  brought  on  the  official 
defendant  Robert  Woodside  and  his  sureties, 
the  County  taxes  for  the  year  1842.    The  san 
was  taken  there  as  here,  and  being  insisted  on, 
did  not  receive  that  specific  answer  it  ought  tc 
It  was  not,  however,  overlooked,  as  is  suppos 
considered  to  be  overruled  by  the  opinion  giv 
decided,  that,  under  the  Gth  section  of  the  act 
154,  three  magistrates  were  competent  to  hoi 
and  lay  the  County  taxes.    It  is  not  stated  i 
words  in  the  opinion  given,  that  this  might  be  I 
although  the  magistrates  had  not  classed  thei 
was  so  substantially,  for  the  opinion  states,  tlj 
istrates  were  required  to  class  themselves.    ' 
tion  of  the  act  of  1831  expressly  gives  to  the  i 
who  do  attend,  the  power  to  do  any  business 
jority  is  required  to  do,  which  shall  be  as  val 
by  a  majority.     Wc  were  of  opinion  thcu,  v\s 
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that,  although  the  magistrates  were  required  to  class 
themselves  and  had  neglocted  so  to  do»  a  Court  composed 
of  any  number  was  competent  to  lay  the  taxes.     One  de« 
sign  of  the  act  was  to  remedy  an  evil,  felt  and  complain- 
ed of  by  all  who  were  in  the  habit  of  attending  the  Coao* 
ty  Courts.    It  is  an  old  trite  saying,  that  what  is  every 
body*s  business  is  no  body's  business.     By  the  general 
law,  it  is  made  the  duty  of  all  magistrates  to  hold  the 
Terms  of  the  County  Court,  and  it  is  found  by  experience, 
that  much  delay  occurs,  in  many  instances,  in  organizing 
the  Court  and  in  retaining  a  sufficient  number  of  Justices 
on  the  Bench  for  the  transaction  of  business.    It  was  the 
object  of  the  act  of  1831  to  remedy  this  evil,  by  caQsing 
the  magistrates  to  divide  their  number  into  classes,  con* 
taining  five  members,  whose  duty  it  should  be  to  bold 
three  respective  Terms  of  the  Court,  and  when  so  classi* 
iied,  that  a  majority  of  the  acting  class  should  be  compe 
lent  to  do  and  transact  all  the  business  that  seven  could 
do.     But  that  they  did  not  intend  to  confine  the  power  t# 
assess  the  taxes  to  the  magistrates  in  their  respective 
classes,  is  manifest  from  the  fact,  that,  if  that  were  true, 
the  words  quoted  from  the  6th  section  would  be  tautolo- 
gical and  unmeaning,  as  that  power  was  granted  to  the 
classified  members  by  the  3rd  clause  of  the  act.    It  is» 
however,  contended,  that  the  act  of  1831  is  repealed  by 
that  of  1835.    To  a  certain  extent  this  is  so;  wherever 
it  makes  provision  for  the  same  thing  in  a  difi*erent  man* 
ner,  it  does  repeal  the  act  of  1831.    Every  aflSirmative 
statute  is  a  repeal  by  implication  of  a  prior  affirmative 
statute,  so  far  as  it  is  contrary  to  it;   for  the  maxim  is 
^  leges  posteriores  pi-iores  ubroganC^    But  the  law  does 
not  favor  these  implied  revocations,  nor  is  it  to  be  allow- 
ed, unless  the  repugnancy  be  plain,  and  where,  in  the  lat* 
ter  act,  there  is  no  clause  ofnoito65/a/ite,  it  shall,  t/jpomft/e, 
have  such  construction,  that  it  shall  not  operate  a  repeal* 
e  Ba.  JLb.  Slat,  letter  D.  p.  373.     11  Uep.  63,  FosUrs  ease 
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The  statute  of  1835  is  in  pari  materia  with  that 
and  its  provisions  must  be  pursued,  whcncontrac 
the  latter.     The  4th  section  is  the  one  relied  on, 
ingon  this  case — as  repealing  the  6th  section  o 
of  1831.     The  first  portion  of  the  section  we  are 
ing,  down  to  the  first  proviso,  embraces,  with  an 
rial  variation,  the  3rd  section  of  the  act  of  18 
first  proviso  secures  to  all  the  other  magistrates  of 
iy  the  right  to  hold  the  terms  of  the  County  Coui 
was  omitted  in  the  preceding  pct.    The  second  p 
lates  to  the  taking  of  the  sheriff's  bonds,  givi 
Justices,  who  are  absent  when  the  bonds  are  ta 
until  the  succeeding  term,  to  require  additiona 
on  the  bonds,  if  the}'  deem  it  necessary.    So  fa 
that  section  makes  arrangements  diflTerent  fro 
consistent  with  the  provisions  of  the  act  of  18 
repeal  of  it,  but  no  further,  as  there  is  no  no 
clause  in  it.     But  in  the  6th  section  there  is  an 
provision,  entirely  omitted  in  the  act  of  1835,  a 
ter   contains   nothing  inconsistent  with  it ;  I 
clause,  giving  to  any  three  magistrates,  power 
act,  which,  by  law  as  it  was  at  the  time  of  the 
of  1831,  w*as  required  to  be  done  by  a  majority 
ing  Justices.    The  latter  provision  is  not  repe 
act  of  1835,  and  the  taxes  were  in  this  case  f 
a  competent  Court. 

The  next  objection  is  to  the  tax  list  furnis 
Clerk.  The  case  states  that  it  was  made  out  I 
from  a  document  in  his  ofHce,  which  containe 
gate  valuation  of  the  real  estate  in  Brunswi( 
number  of  black  and  white  polls,  with  the 
amount  to  be  collected  out  of  each  tax  payer 
jection  were  a  sound  one,  it  does  not  lie  in  the 
mouths  to  make  it.  The  sheriff  received  it  ta 
and  under  it  did  collect  the  taxes,  mentioned 
Whether  the  tax  list  were  a  full  and  legal  o 
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not  important ;  for,  we  have  decided,  in  the  case  of  Siaie 
V.  Woodside  et  al^  that  it  is  the  duty  of  the  sheriff  to  apply 
to  the  office  and  get  a  list,  but  it  is  not  necessary  for  him 
to  have  the  list  when  he  collects  the  tax — he  cannot,  with* 
out  a  proper  tax  list^  enforce  a  collection,  but  may  re- 
ceive without  it. 

The  third  objection  is  to  the  competency  of  Mr.  Baker, 
the  plaintifl's  Attorney,  to  give  evidence  for  him  in  the 
case.  It  appears  from  the  case  of  Bundy  v.  BuUett,  16 
Mus.  &.  Willy,  645,  N.,  that  sueh  a  rule  has  been  adopted 
by  the  English  Courts.  It  is  to  be  remembered,  that  in 
England  there  is  a  material  difference  between  the  office 
of  counsellor  and  that  of  an  Attorney,  and  that  in  the  case 
referred  to,  it  was  an  attorney,  whose  testimony  was  of- 
fered in  evidence.  In  this  State  there  is  no  such  distinc* 
lion  known — every  attorney  with  us  is  also  a  counsellor. 
Be  this  as  it  may,  it  has  been  the  uniform  practice  in  our 
Courts  to  receive  such  testimony.  It  is  a  practice  not  to 
be  encouraged,  and  in  most  cases  has,  we  believe,  been 
accompanied  by  a  surrender,  on  the  part  of  the  attorney, 
of  his  brief  i:i  the  case. 

The  fourth  objection  is,  that  there  was  no  record,  show- 
ing that  the  relator  ever  had  been  duly  appointed  County 
Trustee.  From  the  state  of  the  pleadings  this  objection 
is  not  open  to  the  plaintiff.  lie  has  accepted  a  declara- 
tion from  the  plaintiff,  and  has  not  by  any  plea  denied, 
that  the  relator  was  the  County  Trustee.  His  pleas  are^ 
non  est  factum^  payment,  and  conditions  performed.  It 
would  be  a  complete  surprise  on  a  plaintiff  to  suffer  this 
deff^nce  to  be  sprung  upon  him,  under  either  of  these  plea5. 

The  fifth  exception  is  answered  in  replying  to  the  third. 

The  sixth  objection  is,  that  the  plaintiff  had  not  shown 
any  demand.  It  has  been  decided  in  this  Court,  in  the 
case  of  State  v.  Mcintosh,  9  Ire,  307,  that  where  a  public 
officer  collects  monry  due  to  the  State,  no  demand  is  ne- 
cessary.    It  is  the  duty  of  the  officer  to  pay  it  into  the 
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proper  office,  when  colieoted,  and  it  is  a  brea 
official  doty  not  to  do  so.  Mr.  Baker  proved* 
sfaeriflTy  Woodside,  admitted  to  him«  he  had  colk 
taxes,  for  which  this  action  is  brought. 

It  was  finally  objected,  that  the  Coanty  Trn 
not  the  proper  person  to  relate  in  this  case.    Tl 
the  State  v.  Mcintosh  is  relied  upon  to  show,  th 
general  law,  the  County  Trustee  cannot  be  tl 
to  recover  the  County  revenue.    That  case  is  no 
fi>r  the  position  assumed.    The  portion  of  the  o\ 
lied  on  is  the  answer  to  the  defendant's  first  < 
The  question  was.  whether,  in  that  action,  the  ( 
Moore,  or  the  Chairman  of  the  County  Court, 
proper  relator.    This  depended  upon  the  true 
lion  of  a  private  act,  passed  in  the  year  1835,  foi 
fit  of  the  County  of  Moore.    In  making  this  coi 
the  Court  adverted  to  the  peculiar  phraseolo 
private  act,  and  also  to  that  of  the  3rd  section  • 
of  1777,  directing  **the  County  Trustee  to  sue  f< 
and  collect,"  from  all  persons,  all  money  due  I 
In  commenting  on  that  section,  the  Court  shy 
direction  is  given  tit  whose  name  the  suit  shall  be 
In  the  succeeding  sentence  the  meaning  of  tb 
made  manifest.    It  is  in  these  words,  "'at  the  1 
the  private  act  of  1335  was  passed,  no  law  < 
recting  the  Trustee,  in  so  many  words^  to  sue 
name.^    The  case  is  no  authority  for  the  ob 
sumed  here.  ^ 

The  Judgment  below  must  be  reversed  and 
given  for  the  amount  rendered  by  the  Jul 
verdict 

RuFFur,  0.  J.    The  private  act  of  1S81,  cl 
provides,  that  the  Jnsttees  of  Brunswick  sb 
themselves,  and  then  it  defines  the  powers, 
responsibilities  of  the  several  classes.    It  i\^i^\ 
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substantive  aod  indepetuleot  jn-ovision,  in  the  sixth  see* 
tioD,  thftt,  "in  any  case,  in  wbich  a  majority  of  jostioes  is 
required  and  does  not  attend,  ihoie  who  are  present  may 
IHTOceed  to  take  the  sberiiT's  bonds,  and  do  aay  oUier  bun- 
neu  that  a  majority  ts  required  to  do,  which  shall  be  as 
valid  as  if  done  by  a  mnjorityor  the  justices."  The  sob- 
sequent  private  Act  of  1635,  oh.  43,  again  directs  the 
jastices  of  that  County  to  arrange  themselves  ia  classes, 
and  defines  the  duties  and  poweru  of  those  classes  respee* 
lively,  or  a  majorily  of  thein.  But  in  no  part  of  it  is  there 
any  reference  to  the  general  provision  of  the  sixth  section 
of  the  former  act,  already  quoted,  whereby  any  justices 
present — of  course,  to  the  number  ol  three  or  more — re- 
ceived authority  to  exercise  all  the  powers  ol  a  majority 
of  the  justices.  Consequently,  that  general  provision  re« 
Qiains  untouched  ;  and,  whether  the  justices  classed  them- 
selves or  not,  any  three  of  them  could  lay  the  County  tax. 
The  action  is  also  properly  brought  upon  the  relation  of 
the  County  Trustee,  and  the  character  of  the  particular 
person,  Mr.  Owens,  as  filling  that  oflice,  is  not  open  to  dis- 
pute, as  it  is  not  put  in  issue  by  the  pleadings.  An  ana- 
logous case  is  the  familiar  one  of  a  suit  by  an  exeontor, 
as  such,  in  which  be  need  not  produce  his  lelters  at  the 
trial,  unless  tie  ungues  executor  be  pleaded.  It  results 
ihm.the  provisioB  of  the  Act  of  1777.  Rev.  Stat.  ch.  29, 
«c;  4,  that  the  County  Trustee  may  "demand,  sue  for,  and 
rvoover,"  from  the  sheriffs  and  all  other  pertwns,  any  mo* 
ney  ihia-lbr  the  use  of  the  County,  that  he  may  bring  the 
wit  in  his  own  name,  no  other  form  being  prescribed. 
But  it  ia  supposed,  that  the  subsequeot  Act  of  1831,  Rev. 
StaL  ch.  28,  «c.  30,  alters  the  former  law,  because  it  re* 
qoires  suits  for  money  due  the  County  to  bo  "brought  in 
Ibe  name  of  the  State  for  the  use  of  the  County."  The 
two  provisions,  however,  relate  to  dtfTerent  cases  and  are 
clearly  compatible,  and  therefore  both  may  %nd  must 
stand.    The  latter  provision  relates  exclusively  to  suits. 
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iostitated  by  oommittees  of  finance,  whose  app 
provided  for  and  powers  fixed  by  the  Act  of  1 
clear,  that  the  committee  was  not  intended  to 
the  Coanty  Trustee  ;  for  one  of  the  duties  of  tl 
tee  is  to  settle  with  the  County  Trustee.    Be 
of  the  Acts  of  1777  and  1831  are  retained  in  t 
Statutes,  and  therefore  they  must  be  construe 
render  them  consistent,  if  possible*    Now«  th; 
done,  by  taking  into  consideration,  that  in  son 
the  office  of  Trustee  is  abolished,  and  in  othei 
to  the  justices  to  abolish  it ;  and,  therefore,  in  t 
the  Committee  of  Finance  have  to  some  exten 
of  settling,  in  his  stead,  with  the  receiving  and 
officers  of  the  County  revenue,  and,  consequent 
cases  may  have   to  institute  suits.    Indeed, 
County  Trustee  himself  is  a  defaulter,  no  one  < 
but  the  Committee  of  Finance,  until  the  period 
ing  a  successor  has  arrived.    And,  even  if 
County  Trustee,  and  he  will  not  proceed  agait 
in  arrear,  or  other  receiver,  the  fairconstructio 
must  be,  that  the  Committee  of  Finance  may 
the  security  of  their  County  revenue  by  bri 
In  any  of  those  cases,  the  action  most,  no  do 
stttuted  by  the  committee  in  the  name  of  th 
the  use  of  the  County  ;  because  the  Act  of  18: 
it.    But,  when  there  is  a  County  Trustee,  an 
any  interference  of  the  Committee  of  Finance 
pearing  even  that  there  is  one,  very  clearly 
tinues  his  duty,  by  force  of  the  39th  Chapter 
vised  Statutes,  to  sue  for  the  money  due  the 
the  same  manner  as  he  might  before  the  pa 
Act,  authorising  the  appointment  of  a  com 
conferring  on  it  the  power  of  bringing  suit, 
this  distinction  that  the  case  ot  Mcintosh^  0  Ir 
in  truth  decided ;  and,  instead  of  being  for  tho 
as  insisted,  it  is  directly  the  otlier  way«    *& 
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Act.  I8SS,  cb.  73,  the  office  or  County  Trustee  was  abol* 
ished  iu  Moore,  and  the  duties  transferred  lo  the  Sheriff; 
who  WRs  required  "to  perform  them  under  the  same  rule* 
and  regulations  and  restrictioDS  as  are  cow  preacribed  by 
law  (or  the  government  of  the  County  Trustee  ;"  "aod,"  it 
is  added,  "in  all  cases,  where  suits  are  by  law  directed  to 
be  brought  in  the  name  of  the  Counly  Trustee,  such  suit 
vt  suits  shall  be  brought  in  the  name  of  the  Chairmaa  of 
the  County  Court."  That,  manifestly,  has  in  view  mxAi 
■uits  as  the  sheriff,  in  the  discharge  of  the  fanctioos  of 
County  Trustee  thereby  conferred  on  him,  should  find  it 
necessary  to  institute  ;  and  no  others.  There  was  no  in- 
tention of  interfering  with  the  duties  and  powers  of  a 
iCommiltee  of  Finance  to  settle  with  and  sue  any  defaalt- 
ing  officer,  and  especially  the  sheriff  himself,  in  tbe  forai 
prescribed  in  the  public  Act  for  the  government  of  that 
Committee.  Well,  Mcintosh  was  in  default  as  Sheriff 
and  Connty  Trustee,  and  a  suit  was  instituted  by  the  Com* 
tnittee  of  Finance  against  him  anil  bis  sureties,  and  for 
these  reasons  tbe  Court  was  obliged  to  hold,  that  it  was 
properly  brought  in  tbe  name  ol  tbe  State,  for  the  oaeof 
tbe  County ;  since  the  general  law  expressly  required 
«Qit9,  instituted  by  the  Committee,  to  be  thus  broagbt, 
and  tbe  provision  in  tbe  private  Act  was  not  intended  to 
modify  that  provision  of  the  general  law,  but  only  to  say 
how  the  sheriff  should  bring  tbe  suit,  when  be  found  it 
necessary  to  bring  one  as  tbe  substitute  for  the  County 
Trustee.  The  three  provisions  are,  in  truth,  all,  diatinet ; 
-fortbedifferentstatutesorcbaptersdirect  tbe  County  Tru. 
tee  to  sue  in  his  own  name  ;  the  Committee  of  Finance,  ia 
the  name  of  the  State,  for  the  use  of  the  County  ;  and  the 
Sheriff,  in  tbe  name  of  the  Chairman  of  tbe  County  Court. 

"For  these  reasons,  and  those  stated  by  my  brother  Nash 
on  tbe  other  points,  I  concur  with  bim,  that  there  should 
be  judgment  for  the  plaintiff  upon  the  verdict. 

Pea  Curiam.  Judgment  reversed  and  judgment  for  the 
plaintiff. 
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Vhera  an  action  was  brought  to  reeo?er  the  Talne  of  eertaio  I 
od  to  havo  dio4  ftom  eatiog  oorst  miaed  with  arteaie«  whlcl 
boof  hi  from  the  defondaol ;  Htldt  that  if  tho  defendaat  had 
concealed  from  the  plaiotiff  the  fact,  that  aneoic  waa  ao  in 
com,  yet  the  plaintiff  conid  only  recover  damages  to  the  vala 
provided  be  was  infonnedj  before  he  gave  it  to  hii  hones,  thi 
been  nixed  with  it 

It  is  sot  snfficientf  in  an  action  in  tho  natnre  of  doceitt  to  prov( 
reseutations  of  the  defendant  were  eiUeuUted  to  deceive| 
be  made  with  intent  to  df^ceive. 

The  case  of  Hamriek  vs.  Hogg,  1  Dev.  350  cited  and  approver 

Appeal  from  the  Superior  Coart  of  Law  of 
ery  Coonty,  at  the  Spring  Term  1849,  his  He 
Cauhhtbll  presiding. 

This  is  an  action  on  the  case  brought  to  re* 
ages,  becaose  a  certain  quantity  of  corn,  boi 
plaintiff  of  the  defendant,  was  infected  wi 
whereby  the  plaintiff  lost  three  horses,  whici 
fed  on  said  corn. 

The  declaration  contains  several  counts,  I 
mainly  relied  upon  is  the  count  in  deceit. 

On  the  trial,  it  appeared,  that  the  plaintiff 
bouse  of  the  defendant,  and,  after  some  chaffe 
to  buy  of  him  six  bushels  of  com,  and  the  pi 
was  eighty  two  and  a  half  cents  per  bushel : 
kept  in  boxes  in  the  back  room  of  a  store  hoi 
measured  out  to  the  plaintiff  and  put  into  hi 
the  testimony  of  a  witness,  introduced  by  tb 
appeared,  that  after  the  price  had  been  agree 
ter  the  six  bushels  had  been  measured  a^ntl 
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bags,  the  clerk  of  the  defendant  observed,  tbat  arsenic 
had  been  put  in  two  plates  of  meal  in  the  said  back  room 
for  the  purpose  of  killing  rats;  upon  which  the  plaintiff 
said,  that  he  did  not  like  to  take  the  corn,  if  it  had  been 
exposed  to  arsenic  ;  that  the  defendant  said,  there  was 
no  danger,  that  he  had  sent  a  part  of  the  said  eorn  to. 
mill :  that  he  would  be  responsible  for  all  damages,  but 
that  the  plaintiff  had  better  not  tell  his  wife  of  it,  as  wor 
men  were  timid :  that  the  plaintiff  took  the  corn  home, 
fed  it  in  small  quantities  to  his  horses  :  that  they  became 
suddenly  sick,  and  in  a  short  time  died.  By  the  testimony 
of  the  clerk,  who  was  examined  by  the  defendant,  it  ap« 
peared,  that,  after  the  price  had  been  agreed  on,  and 
about  half  the  corn  had  been  measured,  he  remarked,  that 
arsenic  had  been  about :  that  some  had  been  put  in  two 
plates  of  meal  in  the  said  room  to  kill  rats:  that  the  plaintiff 
said,  if  that  were  the  case,  he  did  not  like  to  take  the  corn: 
that  the  defendant  then  remarked,  there  was  no  danger, 
•but,  if  be  did  not  like  it,  to  put  it  back  in  the  box :  that  the 
balance  of  the  corn  was  then  measured  and  put  into  bags 
and  taken  off  by  the  plaintiff.  And  the  said  clerk  also 
testified,  that  not  more  than  ten  grains  of  arsenic  bad  been 
put  into  small  plates  of  meal. 

Sundry  witnesses  were  examined  in  relation  to  the 
arsenic  and  the  corn,  and  how  it  affected  the  defendant's 
bogs,  and  as  to  the  defendant's  knowledge  of  their  being 
sick,  and  how  and  what  quantity  would  affect  a  horse* 
and  how  the  borses  in  question  were  affected. 

The  Court  charged  the  jury,  to  entitle  the  plaintiff  to 
recover,  he  must  make  it  appear,  that  the  corn  was  in- 
fected with  arsenic  ;  that  the  defendant  knew,  and  con- 
cealed it ;  and  that  the  plaintiff's  horses  died,  by  reason 
of  their  eating  the  said  corn.  And  the  Court  also  charg- 
ed, that,  if  the  defendant,  or  his  clerk,  told  the  plaintiff^ 
that  the  corn  had  been  exposed  to  arsenic,  so  as  to  put 
him  on  enquiry  before  the  contract  was  completed,  the 
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plaiotiff  vvoald  not  be 
fiorination  were  given 
ed  io  the  plaintiff;  it  v; 
to  decide,  which  of  tb 
on,  Hs  to  the  time  the  i 
ed,  and  as  to  other  m : 
posed.    AndtheCoQ 
defendant  said  to  the 
culated  to  put  him  of 
to  enquiry,  then  the  t£  I 
the  defendant. 

The  jury  rendered  i 
for  the  value  of  the  h 
because  of  misdirect! 
cause  the  Court  omit  • 
fendant  was  sued  for  ! 

The  new  trial,  mo^  i 
dered  for  the  plaintil 
gave  bond. 

Strange,  for  the  pi  i 
Iredell,  for  the  def< 

Nash,  J.     The  firs    ; 
from  exception.    To 
necessary  for  him  to 
with  arsenic ;  that  tl 
it :  and  that  he  was  i 
charged,  that  if  the  <    I 
tiSi  that  the  corn  ha 
arsenic,  so  as  to  put  I    i 
was  completed,  the  p 
is  correct.    We  do  n 
sequent  part  of  the  c 
formation  were  givei     I 
in  the  plaintiff;  it  wc 
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there  was  error*    The  plaintiff  claimed  damages  to  thil 
fttnount  of  the  value  of  the  three  horses,  which,  it  waii 
alleged,  had  been  poisoned  by  eating  the  corn,  and  had^ 
died.    Upon  the  supposition,  that  a  special  action  on  the 
case  can  be  niaintained  for  the  loss  of  the  horses,  the  im* 
portant  enqairy,  in  this  case,  was  as  to  the  amoant  of  daai« 
ages.    If  a  seller  makes  a  fraudulent  representation  of 
an  article,  yet  the  purchaser  cannot  maintain  an  action 
fbr  deceit,  if  at  the  time  of  the  contract,  or  before,  he 
knows  the  fact  to  be  otherwise  than  as  represented*     So 
in  this  case,  if  at  the  time  the  plaintiff  fed  his  horses  with 
the  com,  he  knew,  or  had  been  informed,  it  was  poisoned 
With  arsenic,  although  that  information  came  to  him  after 
the  contract  was  made,  he  cannot  maintain  an  action  for 
their  loss ;  because  it  was  his  folly  to  make  the  expert* 
ment,  after  obtaining  the  information.    The  plaintiff, 
then,  was  entitled  to  damages,  if  the  defendant  did  cheat 
him,  only  for  the  value  of  the  corn,  and  not  for  that  of  the 
horses,  lor,  either  before  or  after  the  contract  was  cIose<i 
and  before  the  corn  was  used  by  him,  he  was  apprised  of 
the  fact. 

We  think  there  was  error  also  in  the  closing  part  of 
the  charge.  The  jury  were  instructed,  that  if  what  the 
defendant  said  to  the  plaintiff  about  the  arsenic  was  atl* 
culaied  to  put  him  off  his  guard,  rather  than  excite  to  en- 
quiry, then  the  talk  about  the  arsenic  would  not  avail  the 
defendant.  The  action  for  deceit  rests  in  the  intention, 
with  which  a  representation  is  made,  or  a  fact  not  men- 
tioned. It  was  not  sufficient,  that  the  representation 
made  should  be  calculated  to  mislead — for  that  may  be 
done  by  the  most  honest  oommunicatlon— but  the  repre* 
dentation  must  be  made  with  the  intent  to  deceive.  Metal 
turpitude  Is  necessary  to  charge  a  defendant  in  an  action 
ibr  a  deceit.    Hamrick  v.  Hogg,  1  Dev.  350. 

l*Ea  Curiam.    Judgment  reversed  and  a  venire  dt  novo 
ordered. 
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EVANDER  MclNTOSH  v«.  SAMUEL  C.  BRUCE  ^  AL 

Th«  reeeipt  of  a  deputy  sheriffi  fbewing  that  he  hai^  at  deputy  eherifl^  t«« 
cciyed  claims  for  collection,  is  good  evidence  in  an  action  by  the  sheriff 
against  the  sureties  in  a  bond,  which  the  deputy  has  given  him  for  his 
indemnity. 

The  case  of  the  State  v».  Fullenwider,  4  Tred.36i,  cited  and  approvad. 

Appeal  from  the  Superior  Court  of  Law  of  Moore 
County,  at  iSpring  Term  1849,  bis  Honor  Judge  Bailst 
presiding. 

This  is  an  action  of  debt  on  a  bond,  given  by  the  de* 
fendants  to  indemnify  the  sheriff,  against  any  damage  he 
might  sustain,  by  reason  of  his  appointment  of  one  of 
the  defendants  as  his  deputy,  to-wit :  one  Hedgpeth. 

The  bond  was  duly  proved  and  read  in  evidence*  The 
breaches  assigned  were,  first :  That  H.  B.  Hedgpeth  did 
so  demean  himself,  as  to  cause  the  plaintiff,  the  sheriff 
of  Moore  County,  to  be  complained  of,  and  sued  in  the 
name  of  the  State  of  North  Carolina,  on  the  relation  of 
Thomas  J.  Buchanan,  on  the  official  bond  of  the  plaintiff, 
as  sheriff  &c,  and  judgment  was  obtained  <kc.  Secondly ; 
That  the  said  Hedgpeth  received  judgments  and  notes» 
as  deputy  of  the  plaintiff,  to  collect  for  Thomas  J.  Bach* 
anan,  and  did  collect  the  same,  and  did  not  pay  over,  bat 
absconded,  and  remains  in  parts  unknown.  Thirdly ; 
That  the  said  Hedgpeth,  as  deputy  of  the  plaintiff,  did 
receive  notes  and  judgments  to  collect  for  the  said  Bo- 
chanan,  or  return,  and  omitted  to  collect,  and  did  not 
return  said  notes  and  judgments,  but  absconded,  and 
is  still  absent  in  parts  unknown.  The  plaintiff  then 
gave  in  evidence  the  record  of  a  judgment,  obtained  in 
the  Superior  Court  of  Law  of  Chatham  County,  in  the 
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name  of  the  State  of  North  Carolina,  on  the  relation  of 
the  said  Buchanan,  against  the  plaintiff  and  his  suretieSt 
on  his  official  bond  as  sheriff.  The  plaintiff  then  offered 
in  evidence  two  receipts,  in  the  usual  form  for  the  coI« 
lection  of  debts  as  deputy  sheriff,  which  were  on  file 
among  the  papers  of  said  suit  in  Chatham  Superior  Court, 
which  original  receipts  the  plaintiff  obtained  leave  of  the 
said  Court  to  withdraw  from  the  office ;  and  also  offered 
to  prove,  that  those  were  the  receipts,  on  which  the  said 
judgment  had  been  obtained ;  but  the  testimony  was  ob« 
jected  to  by  the  defendants,  and  the  Court^observed,  that 
the  witness  should  then  stand  aside-*not  deciding  the  ques- 
tion of  admissibility  at  that  time ;  intending  to  permit  the 
introduction  of  the  said  witness  again,  should  the  plaintiff 
show  any  authority  in  Hedgpeth  from  the  said  Buchanan 
to  collect  the  said  claims.  The  plaintiff  then  proved,  that 
the  said  two  receipts  were  signed  by  the  said  Hedgpeth,  as 
deputy  sheriff,  and  offered  them  in  evidence;  but  they 
were  objected  to  by  the  defendants,  and  excluded  by  the 
Court 

The  plaintiff  then  introduced  Brently  Philips,  and  one 
Spivey,  who  stated,  that  they  had  been  indebted  to  Thom- 
as J.  Buchanan  either  by  note,  or  judgment,  they  could 
not  recollect  which  ;  and  that  the  said  Hedgpeth  brought 
to  them  the  -  notes  or  judgments,  be  being  deputy 
sheriff,  and  stated,  that  the  claims  belonged  to  the  said 
Buchanan,  and  he  was  collecting  them,  as  deputy 
sheriff,  for  the  said  Buchanan  ;  and  that  the  said  witness 
paid  the  said  debts  to  the  said  Hedgpeth,  as  deputy  sher- 
iff, for  the  said  Buchanan,  some  time  in  the  year  1838. 
l^hls  testimony  was  objected  to  by  the  defendants ;  when 
the  Court  decided,  that  the  plaintiff  might  prove  the  pay- 
ment of  the  money  to  Hedgpeth  for  Buchanan  ;  but  ex- 
eluded  the  balance  of  the  testimony,  saying,  the  plaintiff 
ixmst  show  in  some  other  way,  that  Hedgpeth  was  aa« 
thdrised  to  collect  the  claims  by  Buchanan.    The  plain- 
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Uflf  insisted  that  the  i 
when  the  claims  wen 
receiving  their  paymi 
the  transaction,  and  \ 
shew,  that  the  claims 
Hedgpeth,  had  authoi 
The  plaintiff  then 
presented  to  him  the  : 
ing  one  of  the  receipt 
of  this  case.  M'Cask 
with  the  hand  writing 
signatare  to  the  said  : 
the  said  Hedgpeth,  ai: 
that  every  thing  writi 
cept  «'H.  B.  Hedgpetli 
the  said  M'CaskelL 
ceived  the  judgments 
and  gave  them  for  Bi 
said  Hedgpeth.  He  ! 
receiving  the  jadgmei 
them  to  Hedgpeth.  I 
receipt  did  not  refresli 
that  he  had  received  t 
delivered  them  to  Hi 
said,  he  had  no  recol 
apart  from  seeing  thd 
writing  of  Hedgpetli 
and  seeing  also,  that 
hand  writing,  he  was 
the  judgments  Irom  J; 
request,  to  Hedgpeth 
he  had  no  doubt  of  it, 
officer.  To  this  test 
objected,  and  it  was  i 
then  observed,  that  hi 
get  along,  being  itifu 
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from  the  Siftte.  The  plaintrfT  iosisted,  that  tbe  testimony 
of  M'Gaskell  was  competent,  bat,  tinder  the  intimation  of 
the  Court,  submitted  to  a  non-suit.  The  plaintiff  mored 
for  a  rule  on  tbe  defendants  to  show  cauee,  why  tbe  non-snit 
should  not  be  set  aside,  and  a  new  trial  granted,  and  this 
being  refused,  the  plaintiff  prayed  an  appeal ;  which  waa 
granted. 

Kellif.  for  the  plaintiff. 

Strange,  Mendenhall  and  D.  Keid,  for  the  defendants. 

PcAKBOM,  J.  The  plaintiff  made  several  exceptions  ap> 
on  the  rejection  of  evidence.  We  put  the  decision  upon 
one  exception,  because  it  is  of  the  most  general  appli- 
cation. 

To  charge  the  defendants  as  sureties  of  his  deputy  up- 
on a  bond  for  the  faithful  discharge  of  his  doijes,  the  plain- 
tiff offered  in  evidence  a  receipt,  given  by  his  deputy  for 
the  collection  of  claims,  upon  which  receipt,  the  plaintiff 
had  been  Bxed  with  damages  in  tbe  action  against  him. 

We  think  the  evidence  was  admissible.  The  teller  of 
the  Act  of  1844  does  not  embrace  the  case,  but  it  comes 
within  the  mischief  and  the  meaning  of  the  Act. 

It  bad  been  a  general  practice  in  the  Superior  Courts 
to  admit  tbe  r^eipts  of  constables  and  other  officers,  as 
evidence  against  their  sureties,  to  establish  the  agency  or 
undertaking  to  collect  claims  ;  and  taking  a  receipt  had 
become  the  mode,  universally  adopted,  for  the  purpose  of 
furnishing  proof  of  that  fact.  This  Court  decided,  that 
their  receipts  were  not  admissible  as  evidence  against 
sureties.  Slate  v.  FuUenwider,  4  Ired.  3S4.  The  Legis- 
lature, intending  to  change  this  rule  of  evidence,  passed 
the  Act  of  1844,  declaring,  that  such  receipts  should  be 
evidence  in  the  cases  therein  enumerated.  The  object 
was  not  to  make  exceptions  to  the  rule  in  certain  specific 
eases,  but  tocbange  the  rule  itself;  and,  of  course,  lbs 
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meaning  was  to  include  all  cases  of  a  similar  kind,  and 
coming  within  the  same  mischief.  **When  there  is  the 
same  reason,  there  is  the  same  law/' 

A  deputy  sheriflf,  as  a  collecting  agent,  stands  on  the 
same  footing  with  a  constable.  Why  should  the  receipt 
of  a  constable  be  evidence  against  his  sureties,  and  the 
receipt  of  a  deputy  be  evidence  against  the  sureties  of  a 
sheriff;  and  yet  the  receipt  of  the  deputy  not  evidence 
against  his  own  sureties  ?  No  reason  can  be  given.  A 
construction,  which  confines  an  act,  changing  a  rule  of 
evidence,  to  the  cases  particularly  enumerated,  would  be 
too  narrow  to  carry  out  the  meaning  of  the  Legislature. 

Per  Curiam.    Non«suit  set  aside  and  a  venire  de  novo 
to  be  issued. 
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ACTION. 

1.  A.  hired  a  negro  from  B 
and  gav9  his  sealed  note 
for  the  hire,  and  added, 
*'the  slave  is  hired  on  the 
same  terms  as  other 
slaves,  for  the  boy  Evart- 
son."  It  being  held  that 
this  writing  only  referred 
to  the  price  of  the  negro, 
and  was  not  a  memorial 
of  any  other  terms  of  the 
agreement,  it  was  also 
Ae/(/that,  in  order  to  re* 
cover  damages  for  a 
breach  of  the  agreements, 
not  mentioned  in  the  note, 
an  action  on  the  case  and 
not  an  action  of  covenant 
is  the  proper  remedy. — 
Twidy  V.  Saunderson^     5 

2.  If  A.  is  indebted  to  B.  and 
puts  money  in  the  bands 
of  C.  to  pay  B.,  B.  may 
sae  C.  for  money  bad  and 
received  to  bis  use.-^ 
Draugkan  y.  Buntimgt  10 

AUMINrSTRATOR   AND 

EXBCUrOR. 
h  The  17th  Section  of  the 


26th  Chapter  of  tbe  Re* 
vised  Statutes  in  relation 
to  administrators,  was  in* 
tended  for  the  ease  and 
security  of  tbe  adminis* 
trator,  and  a  strict  per- 
formance is  required  on 
his  part.    Lee  v.  Patrick^ 

IBB 
2.  Where  in  an  action  a* 
gainst  an  administrator, 
a  reference  Js  made  to  a 
commissioner  to  take  an 
account  of  the  adminis  • 
tration  of  tbe  assets,  and 
the  commissioner  makes 
a  report,  which  is  con- 
firmed, this  report  is  con* 
elusive  and  the  adminis* 
trator  is  not  required  to 
produce  an  outstanding 
judgment  stated  in  the 
report,  tbe  aaioont  of 
which  was  more  than  raC* 
iieient  to  cover  the  bal- 
ance of  tbe  assets  in  his 
bands.    Ibid. 

ARBITRATION. 
L  The  power  of  an  arbitra* 
tor  is  derived,  entirely, 
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from  the  agreement  of  the 
parties,  as  expressed  in 
the  submission,  and  their 
award  must  be  made  in 
strict  accordance  with 
it.  and  must  neither  go  be- 
yond nor  omit  any  thing 
embraced  in  it.  Cullifer 
V.  Gilliam^  126 

2.  Where  the  words  of  an 
arbitration  are  ambigous, 
such  a  construction  ought 
to  be  given  to  them,  as 
will  best  co*incide  with 
the  apparent  intention  of 
the  arbitrators*    Ibid, 

9«  Where  the  submission 
was  in  the  following 
words,  "We  hereby  bind 
ourselves  to  abide  the 
damage  awarded  C.  C.  by 
C.  J.  and  W.  W.  lor  the 
overflowing  a  certain 
tract  of  land,  by  our  mill 
pond«tfais4thofJuly,  1847 
Signed  by  G.  &  B. ;"  and 
the  award  was,  "We  the 
undersigned  have  this  day 
viewed  the  land  belong 
ing  to  C.  C,  covered  by 
the  water  of  the  milU  late 
>he  property  of  G.  and  B.« 
•nd  do  assess  the  dam- 
ages, which  the  said  C. 
G.  has  sustained  for  the 
year  1847  at  %%&  26,  for 
the  year  1848  at  933,  for 

'.  theyMrl84d,atS23,  for 

.,t^  year  1850 at  $\Q^ and 
lor  the  y«ar  1661  at4i)6, 

•  and  dii«  sespecttvelythe 
January  sutoeediog  oath 
year,  that  is,  the  damage 
for  IB474\le  1st  January, 
1M6^  and  so  for  each 
year.;./fe/e2,  that  the  ar« 


bitrators  exceeded  their 
powers  and  the  award 
was  void,  because  the  ap- 
parent intention  of  the 
submission  was  only  tore* 
fer  the  amount  of  dama- 
ges due  at  the  time  of  the 
submission.  Ibid* 
4.  Where  an  award  has 
been  made  by  referees, 
under  a  rule  of  Court,  and 
confirmed  by  the  Court,  it 
is  binding  on  all  parties, 
and  while  it  remains  un- 
reversed, the  judgment 
cannot  be  contradicted. 
Anders  v.  Anders f        214 

ARSON- 
The  Act  of  1846,  ch  70,  en- 
titled '*an  Act  to  protect 
houses  and  enclosures 
from  wilful  injury,"  alters 
the  Act  of  18S6,  1  Rev. 
Stat,  chr  347,  so  as  to  re* 
duce  the  oflence  of  burn* 
iDg  a  milUhouse,  &c., 
from  a  felony  to  a  misde- 
meanor, and  substitutes 
the  punishment  of  fine 
and  imprisonment  for 
that  of  death.  State  v, 
Upchurc/it  454 

ATTACHMENT. 
!•  A  legacy  in  the  hands  of 
an  executor,due  to  a  mar- 
ried woman,  cannot  be 
attached  for  a  debt  of  the 
htt^band*  It  is  not  his,  un* 
«   til  be  reduces  it  'into  pos* 
I   |e.asioa«       Arrington    v. 
I    Screws^  42 

X, '  Process "  of  attachment 
operates  only  on  such  in- 
terests of  thp  dcibtor,  as 
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exist  at  the  time  it  is 
served,  and  not  on  sach 
as  may  afterwards  arise. 
Ibid. 

S.  Where  A.  had.  in  an  at* 
tachment  against  B.  been 
summoned  as  a  garnishee 
and  admitted  that  he 
owed  B.  in  a  certain  ne- 
gotiable note  dated  1st  of 
April,  1836,  payable  six 
months  after  date,  and  it 
appeared  that  before  the 
issuing  of  the  attachment, 
the  note,  not  then  being 
due,  had  been  bona  fide 
transferred  to  an  indorsee, 
Held^  that  a  judgment  a- 
gainst  A.  the  garnishee  in 
the  attachment,  was  no 
bar  to  the  right  of  the  in 
dorsee  to  recover  on  the 
notot    Myers  v.  Beeman, 

116 

4«  Where  an  attachment 
was  issued  by  a  justice  of 
the  peace  for  a  sum  above 
his  jurisdiction  to  try,  and 
was  made  returnable  be- 
fore him  or  some  other 
justice,  and  where  the 
County  Court  permitted 
the  plaintiff  to  amend  the 
process  by  making  it  re« 
turnable  to  the  County 
Court,  and  the  Court  also 
permitted  the  defendant 
to  appeal,  upon  his  giving 
bond,  &c.,  though  he  bad 
not  replevied.  Heldt  that 
the  defendant  was  enti- 
tled to  appeal,  notwith 
standing  be  had  not  filed 
a  replevin  bond.  And 
Held.  8econdiy,that  where 
it  appeared  that  the  de- 


fendant was  not  able  at 
the  time  to  procure  suffi* 
cient  securities  for  an  ap« 
peal,  he  was  entitled  to  a 
certiorari,  without  shew* 
ing  any  merits  in  fact,  the 
ease  disclosing,  that  there 
were  questions  of  law, 
which  he  had  a  right  to 
have  decided  by  the  Su« 
perior  Court.  Britt  v. 
Patterson  f  197 

BANKRUPT  LAW. 

When  a  debtor  has  been 
discharged  under  the 
bankrupt  law,  a  surety, 
who  might  have  come  in 
under  the  commission, 
cannot  afterwards  recov« 
er  from  the  debtor.  Con- 
sequently, where  the  sure* 
ty  appointed  the  debtor 
his  executor,  the  residua* 
ry  legatees  of  the  surety 
cannot  make  the  executor 
accountable  for  the  debt. 
Tubbs  V.  Williams^         1 

BASTARDY. 

1.  One,  who  appears  at 
Court  to  answer  the 
charge  of  being  the  father 
of  a  child  about  to  be  born 
a  bastard,  may,  before  an 
issue  is  made  up,  move  to 
quash  the  proceedings,  on 
the  ground  that  the  mo* 
ther  is  a  woman  of  colon 
within  the  fourth  degree. 
State  V.  Long",  468 

2.  Iff  upon  such  motioUt  the 
proceedings  are  quasbed 
by  the  Court,  a  subse- 
quent warranty  charging 
the  same  person  with  be- 
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ing  the  father,  issued  af- 
ter the  birtb  of  the  childy 
can  not  be  supported.  IbicL 
3.  Theproper  relief  against 
the  order  to  qunsh,  if  it 
was  deemed  erroneous, 
was  by  appeal  or  certio 
ruru    Ibid. 

BONDS. 

1.  A  stranger  may  accept 
the  delivery  of  a  bond« 
and  it  is  good,  unless  the 
obligee  refuse  to  ratify 
the  delivery ;  but  in  the 
absence  of  proof  to  the 
contrary  such  ratification 
is  presumed.  Iredell  v. 
Barbeet  d50 

2.  In  construing  a  deed,  all 
useless  and  unmeaning 
words  are  to  be  rejected, 
provided  enough  remains 
to  make  the  deed  sensible. 
Thus  where  a  bond,  pur- 
porting to  be  a  guardian 
bond  I  was  made  to  '*I. 
Governor.  &c.  Justices  of 
the  Court  of  Pleas  and 
Quarter  Sessions,  &c. 
in  the  sum  of  &;c.  to  be 
paid  to  the  said  Justices 
or  the  survivors  of  them," 
the  words  *' Justices  of 
the  Court"  &c.  ••to  be 
paid  to  the  Justices,"  4*c. 
are  to  be  rejected  as  un- 
meaning, and  the  bond  is 
payable  to  I.    Ibid. 

3.  Where  a  Court  has  no 
power  to  appoint  a  guar- 
dian but  does  appoint  him, 
and  he  gives  bond  with 
sureties  and  takes  posses- 
sion of  the  estate  of  the 
ward,  it  is  not  competent 


for  any  of  the  obligors  in 
such  bond  to  object  to  its 
validity,  on  the  ground  of 
want  of  power  in  the 
Court  to  make  the  ap« 
pointment.    Ibid. 

BOUNDARY. 

1.  Where  a  grant  begins  on 
a  lake,  and  thence  runs  a 
certain   course   and  dis- 
tance, then  again  a  cer- 
tain course  and  distance, 
then  atkir<t  line  a  certain 
course  &  distance,  thence 
**with    the    windings    of 
the   Lake-water  to    the 
beginning,"  Heldt  that  al- 
though the  distance  men 
tinned  in  the  (bird    line 
should    fail    before    the 
Lake  was  reached,  yet  it 
must    be    continued    to 
strike  the  Lake,  and.then 
the   boundary   be   along 
the  Lake*  Literary  Fund 
V.  Clark,  58 

2.  If  the  course  of  the  third 
line  would  not  goto  the 
Lake,  then  from  the  ter- 
mination of  the  distance 
on  that  line,  a  direct 
course  must  be  taken  to 
the  Lake.    Ibid* . 

3.  A  plat,  annexed  to  a 
grant,  cannot  control  the 
calls  of  the  grant,  where 
it  does  not  lay  down  a 
natural  boundary  therein 
called  for.    Ibid. 

BURGLARY. 
1.  There  cannot  be  a  con- 
structive brei^king,  so  as 
to  constitute  burglary,  by 
enticing  the  owner  out.of 


his  house  by  frai 
circamventiout  ai 
indacing  bim  U 
his  door,  unless  th 
of  the  trespasser 
mediate  or  in  so 
time,  tbat  the  ovi 
his  familj'^has  not 
portunity  of  refn 
>  bis  door.     Slate  v. 

2.  As  where   the  ov 
the  stratagem  of  tl 
passer,  was  decu) 
distance  from  hi%i 
leaving   his  door 
ened,  and  his  fam 
lected  to  fasten    i 
his    departure*   a 
trespasser,  at  the  i 
tion  of  about  flfte  i 
uto8«  entered  tho 
without    breakin  ; 
part«  but  through  I 
fastened   door,    \ 
tent    to    commit 
Heldt  that   this     i 
burgalry.    IMd. 

RurriN,  C,  J.,  dis^en  ! 

COMPROMIS 
An   offer  to  compn 
not  evidence    to 
the  party  on  the 
cause  of  action, 
concluded  agree  i 
compromise  mus 
nature,  be   as  ob   { 
in  all  respects,  ai 
theffand  either  pi 
use  it,  whenever! 
lations  or  stater   i 
facts     become    i 
evidence  for  him. 
V.  Robegoth 
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stable  after  the  com 
mencement  of  the  action. 
Parish  v.  Mangum^     210 

CONTRACTS. 

1.  When  the  contract  \n  for 
the  delivery  ot  a  certain 
quantity  of  Tobacco,  de- 
liverable at  a  certain 
place  and  for  a  certain 
price,  in  order  to  entitle 
the  purchaser  to  recover 
for  a  breach  of  the  con- 
tract, he  roust  allege  and 
prove  that  he  was  ready 
to  perform  his  pare  of  the 
contract*     Cole  v.  Hester^ 

23 

2.  Where  A«  contracted  to 
deliver  to  B.  one  hundred 
fish  stands  of  a  certain  de 
scription,  and  upon  ten 
dering  them,  B.  received 
fifty,  but  refused  to  re- 
ceive the  other  fifty,  be* 
cause  they  were  not  made 
according  to  the  contract; 
Hdd,  that  this  receipt  of 
the  fifty  stands  did  not 
make  B-  responsible  for 
the  other  fifty,  which 
were  not  made  according 
to  contract.  Freeman  v. 
Skinner^  Si 

3.  A.  declared  against  B. 
for  the  breach  of  an  a- 
greementin  writing  sign- 
ed by  B.  in  the  following 
words,  **R.  H.  Mosby  has 
promised  to  procure  for 
my  nnother  a  pension 
from  the* Government  of 
the  (J.  S.  supposed  to  be 
due  to  her  as  the  widow 
of  Lieut.  Charles  Gerard, 
and  in  the  event  of  bis 


doing  so,  I  promise  and 
oblige  nivself  to  give  the 
said  R.  H.  Mosby  one  half 
of  the  money  doe  ber  on 
account  of  the  said  pen- 
sion.  Given  under  my 
hand  this  drd  day  of  De- 
cember, 183S.  Charles 
G  Hunter."  Held,  that 
this  agreement  ref<;rred 
to  a  pension  to  which  the 
widow  was  then  entitled 
or  supposed  to  be  entitled, 
and  not  to  a  pension  to 
which  she  became  enti* 
tied  under  an  Act  of  Con- 
gress subsequently  pass- 
ed. Held  further,  that  al- 
though the  sales  of  pen* 
sions  are  by  law  prohib- 
ited, yet  the  Court  could 
not  infer  irom  this  agree- 
ment, though  a  jury  might, 
that  the  agreement  was 
made  by  the  son,  as  the 
agent  of  his  mother.  It  did 
not  transfer  any  title  to 
any  portion  of  the  pension » 
and  therefore  was  not,  on 
that  account,  in  itself,  in- 
valid.   Mosby  V.  Hunter  9 

110 
Held,  also,  that  upon  a 
count  for  work  and  labor 
done,  A.  could  not  recov- 
er from  B..  because  his 
services  did  not  enure  to 
the  benefiit  of  B.,  and 
therefore  the  law  would 
not  imply  a  promise. — 
Ibid. 

Where  A.  rents  out  land 
belonging  to  B.,  B.  cannot 
recover  against  the  les- 
see upon  a  count  on  the 
agreement  for  rent  of  the 


1HDBX. 


land,  because  there  was 
no  privity  between  the 
latter  and  B«,  unless  B. 
oan  shew  that  A.  acted 
as  bis  agent.  Hardy  v. 
Williams,  177 

6.  For  the  same  reason  a 
count  upon  an  implied  as 
sunipsit  cannot  be  main* 
tained  by  B.  against  the 
lessee,    there    being    no 
privity    between     tbem, 
and  there  being  an  ex 
press  contract  by  the  les 
see  with  A.     Ibid. 

7.  The  Clerk  of  a  District 
Court  of  the  United  States 
furnished  certain  tran- 
scripts of  record  to  a  col 
lector  of  the  customs,  who 
applied  for  them  official 
ly,  and,  as  he  stated,  by 
the  direction  of  one  of  the 
auditors  of  the  United 
States'  Treasury.  Held. 
that  the  Clerk  could  not 
bold  the  collector  person 

,  ally  responsible  for  bis 
fees,  but  must  look  to  the 
United  States'  Govern- 
ment for  what  was  due 
to  him.  Brown  v.  Hatlon, 

319 

8.  The  construction  of  a 
written  instrument  be- 
longs to  the  Court  and 
not  to  the  jury.    Ibid. 

0.  Where  two  persons,  each 
out  of  his  own  stock,  de- 
livered goods  to  a  third 
person  to  be  peddled,  and 
took  a  bond  payable  to 
themselves  jointly  for  the 
faithtul  accounting  there- 
for ;  Hehi^  that  they  could 
recover  upon  a  bond  so 


taken,     notwith 
each  bad  a  sep( 
dividual  interest. 
ton  V.  Bayley, 
10.  Where  a  lease 
the  rent  to  be  p 
part  of  the  crop, 
tract  is  executory 
title  to  the  crop  n 
the  lessee,  until 
sor's  part  is  sepai 
allotted  toliim,a 
fore,  before  that 
lessor  has  no  rig' 
possession  of  an 
the  crop,  withou 
sent  of  the  lessc 
V.  Swearinger^ 

CORPORATI 

1.  A  municipal  co 
which  has  aul 
grade  the  street 
to  any  damag 
may  accrue  to  « 
ual  from  having 
done  in  an  unsk 
cautious  manne 
V.  Comrnlrs  of 
ton^ 

2.  An  action  in  U 
against  a  corp 
Ibid. 

DECEIT 
1.  Where  an  ai 
brought  to  re 
value  of  certa 
alleged  to  have 
eating  corn,  n 
arsenic,  which 
tiff  bought  fro 
fendant ;  Held^ 
defendant  had  I 
ly  concealed 
plaintiff  the  fo 
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senic  was  so  mixed  with 
the  corn,  yet  the  plaintiif 
could  only  recover  dnma- 
^es  to  the  value  of  the 
corn,  provided  he  was  in- 
Ibrmed,  before  he  gave  it 
^  to  his  horses,  that  arsenic 
'  had  been  mixed  w^ith  it. 
Stafford  v.  Netcsom,  507 
2.  It  is  not  sufficient,  in  an 
action  in  the  nature  of 
deceit,  to  prove  that  the 
r<?pre»enr?itions  of  the  de- 
fendant were  calculated 
to  deceive,  but  they  must 
be  made  with  intent  to  de 
celve.      Ihid' 


amination  ofAfetne  covert 
states  that  up^n  such  ex- 
amination,  she  declare«l 
that  she  bad  voluntarily 
executed  M^^  deed.  With- 
out saying  that  she  doth 
now  voluntary  assent  tlierr* 
to*    Ibid. 

4.  If,  upon  the  privy  exam- 
ination, the  wife  states, 
that  though  she  was  will- 
ing to  convey  when  she 
executed  the  deed,  yet 
she  had  changed  her 
mind  and  was  then  un- 
willing ;  of  course  the  as- 
sent of  the  wife  could  not 
be  certified.    Jbid* 

5.  It  is  immaterial  whether 
the  acknowledgment  ©r 
the  private  examination 
be  first  recordc^d.     Ibid. 

6.  Where  a  deed  of  a  mar- 
ried woman  had  on  it  on* 
ly  the  following  entries  as 
to  its  probate  :  '•Slate  of 
North  Carolina, Currituck 
County.  February  Term, 
1832.  Personally  appear- 
ed  Lydia  Cook,  wite  of 
John  Cook,  and  in  open 
Court  acknowledged  that 
she   assigned  the  within 
deed  of  her  own  free  will 
without    any    constraint 
whatever.     Let  it  be  reg- 
istered.    (Signed.)  W.  D. 
Barnard." 
**State  op  N.  Carolina, 

Currituck  Sessions^ 
Feb.  Term  1832. 
•*This    deed    from    John 
ment  appears.  Etheridge  \  Cook  and  Lydia  to  Samuel 
V.  Ferebee,  312  .  Ferebce^  was  exhibited  and 

3.  It  is  sufficient,  if  the  cer- 1  proved    in  open   Court,  by 
tificate  of  the  private  ex*   John  L.  Scurri  subscribing 


DEED. 

1.  The  signing:,  soaling  and 
delivery  of  a  deed  by  an 
njLT'Mit,  except  where  the 
anthoritv  i«  hy  an  instru- ! 
ment  under  .seal,  will  on  j 
Jy  be  valid  when  they  arc 
done  in  the  actual  pre- 
sence of  the  principal. — 
Kimcw  Brooks^        »  218 

2.  A  deed  is  acknowledged 
by  husband  and  wife;  two 
justices  of  the  peace, 
thereupon  take  the  pri- 
vate examination  of  the 
wife  and  report  to  the 
Court  and  the  Court  acts 
upon  the  report ;  Held^ 
that  the  inference  is  irre- 
f?istibl«  th:At  the  two  jus- 
tices were  members  of 
the  Court,  appointed  for 
that  purpose,  though  no 
Hpecinl  order  of  appoint- 
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•  a  petition,  oalliog  an  ad* 
ministrator  to  an  account, 

.  to  denote  those,  who  are 
entitled  to  sacceed  to  an 

•  intestate's  estate,  under 
our  Statute  of  distribu- 
tions.   Henry  v.  Henry^ 

278 
2.  Per  RuFPiK,  C-  J.  The 
word  ''distributees"  is  not 
to  be  found  in  any  Eng 
lish  Dictionary  or  in  any 
law  book  and  conveys  no 
'  definite  idea.  It  there 
fore  cannot  be  intended 
by  the  Court  to  mean 
those,  who  are  entitled  to 
distribution  of  an  intes- 
tate's estate.    Ibid. 

DOMIOIL. 

1.  The  domicil  of  origin  of 
a  person  continues  until 
be   acquires  another,  by 
actual   removing  to  ano 
ther  country  with  the  in- 

.  tention  of  remaining  in 
the  latter  altogether  or 
for  an  indefinite  period. 
Home  V.  Home,  99 

2.  Two  things  must  concur 
to  constitute  a  domicil ; 
first,  residence,  and,  sec 
ondiy,    the  intention    to 
make  it  a  home.    Ibid, 

3.  And  if  these  two  concur, 
it    makes    no  difl[erence 

,  how  short  his  residence 
*  may  be  in  the  new  domi* 
ciL    Ibid* 

EJECTMENT. 

1.  One  of  several  lessors  in 

.an  action  of  ejectment  has 

a  right  to  have  his  name 

.  erawd  ^m  the  deolara- 


tion.  Scott  V.  SearSt  87 
2.  He  is  liable  to  his  co* 
lessors  for  his  proportion 
of  the  costs,  but,  if  judg- 
ment be  ultimately  ren- 
dered in  favor  of  the  plain* 
tiff,  he  is  entitled  to  be  re- 
imbursed for  such  propor- 
tion out  of  the  costs  re- 
covered from  the  defen- 
dant Ibid. 
3*  Where  a  recoveiy  in  e- 
jectment  iseifected  on  the 
demises  of  two  only  out  of 
several  tenants,  and  after- 
wards an  action  is  brought 
for  mesne  profits,  none  but 
the  shares  ot  such  mesne 
profits,  to  which  those  two 
tenants  are  entitled,  can 
be  recovered.  Hold/tut 
v.  Shepard,  222 

4.  And  it  makes  no  differ- 
ence whether  the  action 
for  the  mesne  profits  be 
brought  in  the  name  of 
the  fictitious  lessee  or  of 
his  lessors     Ibid. 

5.  A.,  by  virtue  of  an  order 
of  the  County  Court, 
founded  on  a  judgment 
before  a  justice  and  an 
execution  thereon,  Lsvied 
on  the  8th  of  March  1842, 
issued  a  venditioni  ex-' 
poncis,  bearing  teste  of 
May  Term,  1842,  tinder 
which  the  land  of  B.  was 
sold  and  A.  became  the 
purchaser:  C.  issued  a 
venditiont  exponas  tested 
of  May  Term  1842,  poreu* 
ing  Hfi.fa.  tested  of  Feb- 
ruary Term  1842,  under 
which  the-  same  land  of 
B.  was  sold,  and  D.  be- 
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oume  thejparohaser,  and 
having  effeoted  a  recove- 
ry in  ejeotment,  was  about 
to  tarn  B.  out  of  posses 
sion,  when  B.  accepted  a 
lease  from  D»  and  con 
tinned  in  possession  — 
Held,  that,  in  an  action 
of  ejectment  by  A.  a- 
gainst  B,  althoagh  D. 
who  had  been  admitted 
to  defend  as  landlord 
could  make  no  defence 
which  B«  could  not  have 
made,   yet     B.     himself 

-  might  have  given  in  evi 
denoe  these  circumstan- 
ces to  rebut  A/s  claim  to 
recover,  by  shewing  D.'s 
title  to  be  paramount  to 
A/s  and  that  he  (B  )  was 
D.'s  tenant.  Jordan  v. 
Marsh,  S34 

f^*  In  an  action  of  ejectment, 
where  the  declaration 
contained  several  counts, 
some  of  which  were  on 
the  demises  of  persons, 
who  had  died  before  the 
action  was  brought;  Held 
that  the  Court  below  did 
right  in  ordering  these 
connts  to  be  stricken  from 
the  declaration.  Adder* 
ton\Melchor,  349 

EVIDENCE. 

1.  A.  hired  a  negro  from  B. 

and  gave  his  sealed  note 

as  follows,  '*0n  the  1st 

day  of  January,   1848,  1 

Eromise  to  pay  to  B*  one 
undred  and  thirty  dol- 
lars, the  slave  is  hired  on 
the  same  terms  as  other 
slaveSy  for  the  hire  of  the 


boy  E vartson*^  Hetd^  that 
this  writing  only  referred 
to  the  price  of  the  negro, 
and  was  not  a  memorial 
of  any  other  terms  of  the 
agreement,  and  that,  as 
to  these  latter,  parol  evi« 
dence  was  admissible. — 
Twidy  V.  Saunderson,  5 
2.  Where  the  declarations 
of  one,  alleged'  to  be  an 
agent,  are  offered  to  be 
given  in  evidence,  it  is 
incumbent  on  the  Judge 
to  determine,  at  least  so 
far  as  to  say,  whether 
there  is  such  prima  facie 

evidence  of  agency,  a9  to 
render  the  acts  and  de- 
clarations of  the  proposed 
witness  those  of  the  plain* 
tiff.  Munroe  v.  Stubbs,  49 
3«  It  is  the  province  of  the 
Court  to  pass  on  every 
question  of  the  admissi* 
bility  of  evidence.    Ibid, 

4.  Merely  serving  a  war- 
rant for  debt,  issued  by  a 
justice,  is  no  evidence 
that  the  officer  was  the 
agent  of  the  plaintiff  in 
the  warrant.    Ibid. 

5.  The  declarations  of  a 
slave,  at  any  particular 
time,  as  to  the  state  of  his 
health,  are,  from  necessi- 
ty, admissible  in  evi- 
dence. Roulhac  V.  Whit^ 

63 

6.  Whenever  the  bodily  or 
mental  feelings  of  an  in- 
dividual, at  a  particular 
time,  are  material  to  be 
proved,  the  expression  of 
such  feelings,  made  at  or 
soon  before  that  timoy  it 
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•viden«e,  of  coarse  ■ab- 
ject to  be  weighed  by  the 
jury.  Ibid. 
1.  The  poBseuion  of  n  stolen 
:  thing  is  evjdpnce  to  some 
extent,  against  the  pos- 
seasor,  of  a  taking  by  him. 
Ordinarily,  it  is  stronger 
or  weaker,  in  proportion 
to  the  period  intervening 
between  the  stealing  and 
tba  finding  in  possession 
of  the  accused;  and,  af 
ter  the  lapse  of  a  consid- 
erable time,  before  a  pos 
session  in  shewn  to  the 
accasf  d,  the  law  does  not 
infer  his  guilt,  but  leaves 
that  question  to  the  jury 
under  a  consideration  of 
all  the  circumatanoeB. — 
State  T  Wiiiituns,         140 

8.  The  question  of  identiiy. 
where  difierent  names 
are  alleged  to  relate  to 
the  same  person,  is  one 
excluifivply  for  the  jury. 
Jhole  V  PeUrton,  180 

9.  Per  Nash.  J.  A  witness 
who  has  known  a  town 
for  a  great  number  of 
years,  may  give  evidence 
of  a  general  and  uniform 
reputatioD  and  ander- 
standing,  that  the  town 
was  covered  by  a  partic- 
ular grant.    Had. 

IC  Per  Peabsok.  J.  and  Rsp 
riM,  G.  J.  The  evidence 
cannot  be  received  for 
that  purpose,  but  is  c<»n 
petent  to  shew  that  what 
was  once  called  the  town 
of  N.  was  now  called  the 
towo  of  W.     Ibid. 

II.  h  U  a  gwteral  rale] 


that  the  deelaratioiia  tit  a 
party  accused  of  a  crime, 
made  in  bia  own  favor. 
afinr  the  time  of  the  al- 
leged commiBsion  of  the 
crime,  are  not  evidence 
for  him.  State  v  HUdnUt, 
440 

12.  Proof  of  the  hand  wri- 
ting of  a  deceased  sub- 
scribing witness  to  a  bond 
is  not,  strictly,  ^ma/ocie 
evidence  of  the  execution 
of  thebond,  thoQgh  it  will 
anthorizQ  the  reading  of 
the  instrument  to  the  ju- 
ry. But  the  jury  must 
weigh  this,  together  with 
the  other  circumstances 
given  in  evidence,  and, 
from  the  whole,  deter- 
mine whether  the  alleged 
instrument  was  executed 
or  not.  Black  v.  Wright, 

447 

13.  It  is  among  the  strongest 
circumstantial  proofs  a- 
gain5t  s  person,  that  he 
omits  te  give  evidence  to 
repel  circumstances  of 
suspicion  against  him, 
which  he  would  have  it 
in  his  power  to  give,  if 
those  circumstances  of 
suspicion  were  unfoaod- 
ed.     Ibid. 

14.  A  declaration  in  a  deed, 
that  thn  land,  conveyed  by 
it,bad  been  be tio re  granted 
to  a  certain  person,  is  not 
evidence  tor  the  |kartiesio 
the  deed,  that  in  fact  it 
was  thus  granted.  Crump 
V  Tbampson,  491 

15.  It  has  been  the  uairersal 
practies  in  thia  8l»te  to 
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permit  an  Attorney  in  a 
cause  to  give  evidence,  at 
the  instance  of  his  client. 
State  V.  Woodside,  406 
16.  The  receipt  of  a  depaty 
sheriff,  shewing  that  he 
has,  as  deputy  sheriff,  re- 
ceived claims  for  collec- 
tion, is  good  evidence  in 
an  action  by  the  sheriff 
against  the  sureties  in  a 
bond,  which  the  deputy 
has  given  him  for  his  in* 
demnity.  Mcintosh  v. 
Bruce  f  511 

EXECUTION. 

1.  The  lien  o(  tL  fieri  facias 
upon  the  equitable  inter- 
est  of  a  debier  commen- 
ces only  from  the  time  of 
its  issuing,  and  not  from 
i:8  teste.    Morisy  v  J9t7/, 

66 

3.  A.  by  a  verbal  contract, 
agrees  to  convey  a  tract 
ot  land  to  B.  upon  condi 
tion  that  B  would  erect  a 
house  upon  it.  Bel'ore  this 
was  done  C*  levies  an  ex- 
ecution he  had  against  B. 
upon  his  interest  in  the 
land.  A.  then  conveys  the 
land  to  D.,  and,  with  a 
view  of  overreaching  C/s 
execution,  antedates  the 
deed.  ffr/d,that  the  mere 
antedating  the  deed  did 
not  make  it  fraudulent 
and  void.  Held,  second 
ly,  that  B.,  having  only  a 
parol  contract  for  the  sale 
ot  the  land,  had  no  equi- 
table claim  against  A. 
which  was  liable  toexe- 
OQtion  under  our  Act  of 


Assembly,  subjecting  e- 
qultable  interests  in  land 
to  sale  by  execution. — 
Pattersoi^  v  Boden/tamerf 

96 
FELONY. 
One,  who  is  present  and  sees 
that  a  felony  is  about  to 
be  committed  and  does  in 
no  manner  interfere,  does 
not  thereby  participate  in 
the  felony  committed. — 
Every  one  may,  upon 
such  an  occasion,  inter- 
fere, to  prevent,  if  he  can, 
the  perpetration  of  the 
felony,  but  he  is  not  bound 
to  do  so,  at  the  peril,  oth- 
erwise, of  partaking  of 
the  guilt.  It  is  necessa- 
ry, in  order  to  make  him 
an  aider  or  abetter,  that 
he  should  do  or  say  some* 
thing,  shewing  his  consent 
to  the  felonious  purpose 
and  contributing  to  its 
execution^  State  v  JD.  Hil" 
drethf  440 

FORCIBLE  TRESPASS. 

The  gist  of  the  offence  of 
forcible  trespass  is  a  high 
«  handed  invasion  of  the 
possession  of  another,  he 
being  present — title  is  not 
drawn  in  question.  State 
V  McCanlesSf  375 

If  two  are  in  the  same  bouse, 
the  law  adjudges  the  pos- 
session in  him,  who  had 
title :  but  not  so,  as.  by 
relation  back,  to  make 
the  other  guilty  of  a  for- 
cible trespass,  when  the 
entry  was  without'  force. 
Ibid. 
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FRAUDS,  STATUTE  OP 

1.  Where  A.  has  a  cause  of 
action  against  another, 
and  R  makes  a  parol  pro- 
mise to  indemniry  A., 
which  promise  is  supers 
Mdded  to  the  claim,  which 
A.  has  on  his  original 
cause  of  action,  the  stat* 
ute,  making  void  parol 
promises  to  indemnify  a- 
gainst  the  default,  &c.  of 
another,  will  apply.— 
Draughan  v  Buntings  10 

2.  But,  if  there  is  no  debt 
for  which  another  is,  or  is 
about  to  be,  answerable, 
or  if  the  debt  of  the  other 
is  discharged  and  the  pro 
mise  is  svbstituted^  the 
statute  does  not  apply. — 
Ibid. 

FRAUDS  AND  PRAUDU- 
LENT  CONVEYANCES. 
Where  A.  made  a  deed  of 
trust  to  secure  creditors, 
and  it  was  stipulated  in 
the  deed  that  a  sale  shouM 
not  take  place  for  three 
years,  and,  in  the  mean- 
time, the  trustor  should 
remain  in  possession  of 
the  property,  consisting 
of  lands,  negroes,  ^c,  & 
on  the  trial  of  a  suit,  the 
creditor,  impeaching  the 
trust,  admitted  that  there 
was  no  actual  fraud,  but 
contended  that  the  deed 
on  its  face  was  fraudulent 
in  law ;  Htld  by  the 
Court,  that,  whether  the 
deed  was  frudulent  or  not 
was  a  matter  for  a  Jury, 
under  all  the  circumstau*^ 


ctB,  bat  that 'the  Coart 
could  not,  from  what  ap- 
peared on  the  face  of  the 
deed,  say  it  was  frada- 
lent  in  point  of  law,  be* 
cause  there  might  be 
many  circumstances,  in 
which  such  a  deed  would 
be  good,  and  the  creditor 
admitted  that  it  was  not 
fraudulent  in  fact.  Har^ 
dy  y  Skinnen  191 

1.  Where  a  deed  is  absolute 
on  its  face,  but  it  is  alleg- 
ed, that  it  was  on  a  secret 
trust  for  the  donor,  with 
intent  to  defeat  his  cred- 
itors, it  roust  be  left  to 
the  jury  to  ascertain  the 
existence  of  such  trust- 
But  where  a  deed,  made 
without  consideration  by 
a  debtor,  expresses  on  its 
face  that  it  is  made  for 
the  benefit  of  the  debtor 
and  his  family,  the  Court 
can  itself  pronounce  it 
fraudulent  and  void,  as 
against  a  creditor  then 
existmg.  Sturdivant  v. 
Davis,  $65 

8.  A  fraudulent  donee  of 
personal  property,  which 
he  has  in  possession  alter 
the  donor's  death,  is  an- 
swerable  as  executor  de 
son  tort.    Ibid. 

FREE  PERSONS  OF 
COLOR. 
1.  The  term  ""free  person 
of  color,"  in  our  penal 
statute?,  is  to  be  under- 
stood in  our  law  to  mean 
a  person  descended  from 
a  negro,  within  the  fourth 


degree  inolosive,  thoa| 
an  ancestor  in  each  i 
tervening  generation  w 
white.    State  v.  Dempst 

2 

GAMING. 
Under  the  statate  agaii: 
gaming.  Rev.  Stat,  oh   : 
sec.  69,  the  place  of  gai 
ing  and  the  place  of  [ 
tailing  must  be  the  sa 
house,  or,  at  the   lei. 
parts  of  the  same  est  i 
Iishment*  *'The  premis  i 
mean  those,  places  oi 
which  are  occupied 
the     retailer     with 
house  in  which  he  ret)  i 
as  one  whole.     Stati 
Blackf  I 

GRANTS. 

The   passage    the   sev  i 

Acts    of   Assembly,  ! 

larging  the  time,  wi  i 
which    grants    shall 

registered,  makes  t  i 
good  and  available  b 

lation  back,  from  the  i 
when  they  are  date< 

much  so  as  if  they  i 

been    registered    w  t 

two  years.    Hill  v. .  i 

son,  I 

HOMICIDE. 
It  If  a  white  man  wan 
inflicts  upon  a  slave     i 
whom  he  has  no  aui     i 
ty,  a  severe  blow  <     i 
peated  blows,  unde 
usual  circumstances 
the  slave,  at  the  in 
strikes  and  kills,  wi 
evincing,  by  the  i     i 
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fair  terms,  and,  after  an 
jnterval,  blows  having 
been  given,a  party  draws, 
ill  the  heat  of  blood,  a 
deadly  instrament  and  in' 
flicts  a  deadly  injury,  it  ii 
manslaughter  only ;  bat, 
ifa  party  enter  a  contest, 
dangeroQsly  Hrmed,  and 
fighls  under  tin  unfair  ad' 
vantage,  tboogh  matual 
blews  pass,  it  is  not  man- 
slaugbteri  but  murder. — 
Ihid. 
6.  Upon  a  quarrel,  one  of 
the  parties  retreated  a- 
boQt  filly  yards,  appar- 
ently with  a  desire  of 
avoiding  a  conflict;  the 
other  party  pursued  with 
his  arm  uplifted,  and 
when  lie  reached  his  op- 
ponent, stabbed  St  killed 
him,  the  latter  having 
•topped  and  first  struck 
-with  bis  fist;  Held,  that 
this  was  a  clear  case  of 
murder.  State  v.  Howell, 
485 

HUSBAND    AND  WIFE. 

1.  Wherever  a  suit  will 
survive  to  a  wife,  she  may 
be  joined  with  her  hus- 
band  in  the  action.  West 
V.  Tilghman,  163 

2.  A  distributive  share, 
accruing  to  ihe  wife  dur. 
ing  the  covprturti,  does 
not  vest  in  ihehusband, 
but  will  survive  to  the 
wife,  unless  reduced  into 


sole  next  of  fciit  sikI  (he 
husbaad  the  administra- 
tor, and  the  debts  of  the 
intestRte  are  paid  or  as- 
sumed by  him,  and  there 
are  no  reasons  why  he 
should  hold  any  longer 
as  administrator,  the  pre* 
sumption  is  very  Btrong 
that  he  held  as  husband, 
and  consequently  for  him- 
self. Ibid. 
4.  Where  there  are  other 
next  of  kin  betides  the 
M-ife,  the  husband,  being 
administrator,  in  order  to 
entitle  him  to  the  pro- 
perty in  his  own  right, 
must  appear  by  some  act 
to  be  exercising  a  domin- 
ion over  it,  not  aceording 
to  his  duty  as  nilministra— 
tor  or  in  the  discharge  of 
functions  of  a  representa- 
tive character,  but  for  his 
own  benefit  aud  as  per- 
sonally the  owner.  Thus 
when  the  husband  and 
the  other  next  of  kin, 
there  being  oiher  funds 
for  the  payment  of  the 
debts,  had  agreed  to  em- 
ploy the  negroes,  &c.,on 
the  lands  of  the  intestate 
and  at  the  end  of  the  year 
to  divide  the  proceeds  of 
the  crop  among  them  "ac<. 
cording  to  their  rights  as 
distributees  ;"  Ueid,H\Kt 
this  was  a  sufticient  re- 
duction into  posMFflsion  hy 
the  husband,  to  prevent 
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allowed,  in  part  of  ali- 
mony»  the  rent  of  certain 
landst  out  of  which  she 
makes  an  annaal  saving, 
the  husband  has  no  right 
to  the  amount  accumuia- 
'  ted  out  of  such  saving.r— 
Darden  v«  Joyner^       339 

INDICTMENT. 

1«  An  indictment,  which 
charges  that  **A.  B.  late, 
dj^c,  at,  &e.,  with  force 
and  arms,  on,  j(c.,  did 
publicly  curse  and  swear 
and  take  the  nameof  Al- 
mighty God  in  vain,  for  a 
Jong  time,  to^wit :  for  the 
space  of  two  hours,  to  the 
common  nuisance  of  all 
the  citizens  of  the  State, 
and  against  the  peace  and 
dignity  of  the  State,'' 
cannot  be  supported.-** 
St€Ut  y.  JoneSf  38 

S.  To  render  the  offence  of 
profane  swearing  indicta- 
ble, the  aets  must  be  so 
repeated  and  so  public,  as 
to  become  an  annoyance 
and  inconvenience  to  the 
public,  for  then  they  con* 
stitute  a  public  nuisance. 
Ibid. 

^  It  is  not  sufficient  to  the 
conviction  of  a  defendant 
in  such  an  indictment, 
that  the  State  should 
shew  by  its  evidence,  that 
the  defendant  has  been 
guilty  of  a  nuisance ;  the 
indictment  must  charge 
it ;  it  must  set  forth  spec- 
ially the  whole  fact  with 

.such  eertainty,  that  the 
Court  may  be  able  to  see, 
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iooaly  by  vidleoee  {ook/' 
dus.    Rid. 

7.  In  an  indtotment  relating 
to  the  laroany  or  abdoo^ 
tioQ  of  a  slave,  in  describ- 
ing him  as  the  property 
of  A.  Bm  yoa  may  ase  in- 
differently the  phrases, 
«*then  and  there  being  the 
property,  or  of  the  proper 
goods  and  chattels,  of  A. 
B.**  &c.,  or  and  *Hhe  pro- 
perty of  A.  B.,''  after  lay- 
ing  the  value,  &c*9  of  the 
slave.    Ibid. 

8^  In  an  indictment  for 
stealing,  &c.,  a  slave, 
under  our  Statute,  the 
ivords  **with  an  intent  to 
sell  and  dispose  of  the 
said  slave/'  are  sufficient. 
Ihid. 

9.  It  is  in  the  discretion  of 
the  Attorney  General,  on 
the  trial  of  a  capital  case, 
to  introduce  on  behalf  of 
the  State,  only  such  wit- 
nesses as  he  may  think 
proper.    State  v,  Stewart, 

342 

10.  If,  on  the  trial  of  a  oapi* 
tal  offence,  the  counsel 
for  the  prisoner  does  not 
ask  the  Court  to  give  to 
a  mulatto  witness,  intro- 
duced on  the  part  of  the 
State,  the  charge  requir- 
ed by  the  Act  of  Assem- 
bly, Kevv  St.  Ch.  1 1 1 ,  Sec. 
£1,  advantage  cannot  af- 
terwards he  taken  of  the 
omission  of  the  Jadge  to 
make  sQch  dhatge.    ibid. 

1 };  Whether  6uch  a  ebarge 
viwis  or  "was  not  given, 
^atmot  appear  upon  the 


record,  nnless  placed 
tbene  by  tbe  exoeptioiis  of 
one  or  the  other  party.^— 
Ibid. 

12.  In  an  indictment  for 
selling  to  a  slava  in  the 
night  time,  it  is  not  ne* 
cessary  to  negative  an 
order  of  the  owner  or 
manager,  the  offence  hav* 
ing  been  committed  in 
the  night  time.  SMe  v. 
Bobbins,  356 

13.  In  such  an  indictment, 
the  slave  is  soffioiently 
identified  by  his  name  ^  a 
further  description  by 
giving  tbe  name  of  the 
owner,  is  not  necessary. 
Ibid 

14*  Where  there  are  two 
connts  in  an  indictment, 
.one  good  and  the  otiier 
defective,  and  there  is  a 
general  verdict  against 
tbe  defendants,  the  judg« 
meat  will  be  presumed  to 
have  been  given  apon  the 
^ood  connt  alone.  Bat 
when  both  eoants  are 
good  and  the  Ooort  gives 
erroneous  instructions  to 
the  jury  as  to  one  of  the 
counts,  it  is  presumed  that 
the  Judgment  was  given 
npon  both  counts,  and  a 
venire  de  novo  will  be  a- 
warded.  State  v.  iUc- 
CanlesSf  j|75 

1 5.  In  this  State,  where  one 
is  tried^  as  for  a  felony, 
y^t  tbe  fads  averred  in 
the  indictment  do  not 
support,  the  charge  of 
felony,  bat  amount  to  -a 

the  Court 
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laay  give  judgmeut  for 
9tJ^  mi8deni€aoor.  State 
V.  Upchurch^  4^4 

16.  Where  a  defendant  was 
convicted  on  an  indict 
meot  for  a  felony  and  ap- 
pealed  from  the  judgment 
thereon  to  the  Supreme 
Court«  and  the  error  as- 
signed in  this  Court  was, 
that  the  facts  stated  in 
the  iodictment  did  not 
amount  to  a  felony,  the 
Supreme  Court,  though  it 
reverses  the  judgment  for 
this  error,  yet  will,  (under 
the  provisions  of  the  Act 
establishing  the  Court) 
give  directions  to  the 
Court  below  to  give  judg- 
ment for  a  misdemeanor, 
where  it  appears  that 
is  the  judgment,  which 
should  have  been  there 
rendered.    Ibidm 


INFANT. 
An  iniant,  being  entitled  to 
a  sum  ot  money  arising 
from  the  sale  of  a  tract  of 
land,  sold  under  a  decree 
of  a  Court  of  Equity,  and 
the  same  having  been  re* 
oeived  by  her  guardian, 
conveyed  it  by  a  deed  of 
trast  to  her  separate  use, 
and  if  she  died  without 
leaving  a  child,  to  her 
iaiended  husband.    She 
.married  and  died  under 
'  age  and  without  a  child. 
MM,  that  in  a  Court  of 
Law,  at  least,  her  person 
al  representative  wasea* 
titled  to  recover  the  mo- 
aey  so  received  by  the 
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Ibid; 
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vcyed  by  the  debtor, 
should  be  over  ibe  value 
of  ten  dollars.  The  law 
does  not  permit  the  debtor 
to  convey,  with  intent  to 
defraud,  land,  or  any  o- 
ther  visible  property,  no 
matter  how  small  the 
value.     Ibid, 

7.  Where  a  defendant  has 
been  arrested  upon  mesne 
process  and  gives  bail, 
and,  after  judgment,  the 
bail  surrenders  him  to  the 
sheriff*  out  of  term  time, 
no  execution  having  been 
issued  on  the  judgment 
nor  any  committur  prayed 
by  the  plaintiff,  if  the  she* 
rifT  releases  him  upon  a 
bond  to  appear  at  Court 
and  take  the  benefit  of 
the  insolvent  law,  the 
sheriff  is  liable  for  an  es- 
cape.    State   r.   Ellison, 

261 

8.  The  Act,  Rev.  St.  Oh.  58, 
in  this  respect,  only  ap- 
plies to  cases  where  the 
debtor,  upon  surrender  of 
his  bail,  is  ordered  into 
custody  by  the  Court.— 
Ibid. 

9.  After  such  surrender,  if 
the  creditor,  upon  rea- 
sonable notice,  will  not 
charge  the  party  in  exe- 
cution, either  a  habeas 
carpus  or  a  supersedeas 
would  be  issued  by  the 
Court.    Ibid. 

10.  Although  the  bond  of  a 
person,  arres'ed  upon  a 
ca.  sa.  within  twenty 
days  of  the  term  of  a 
GoQrt^  shonld  be  oondi- 


tioned  for  his  appearance 
at  the  next  succeeding 
term,  yet  the  debtor  may 
waive  this  privilege,  and 
give  a  bond  for  bis  ap* 
pea  ranee  at  the  first  term » 
and  this  bond  shall  be 
valid.  Hardisan  v.  Ben* 
jamin,  381 

JURISDICTION. 
The  only  jurisdiction  con- 
ferred on  this  Court  in 
cases  at  common  law  is 
appellate,  after  a  judg- 
ment in  the  Superior 
Court.  Where  there  has 
been  no  such  judgment* 
the  (^ause  will  not  be  en- 
tertained in  this  Court. — 
McKenzie  v.  Little^      45 

LIMITATIONS,  Statute  of 
1.  In  an  action  for  harbor- 
ing a  slave,  to  which  the 
statute  of  limitations  was 
pleaded^  the  plaiqtiff 
could  not  prove  any  act 
of  harboring  within  three 
years  before  the  com- 
menoement  of  the  action, 
but  proved  that  the  de« 
fendant  had  harbored  the 
slave  for  several  years 
before  that  period  ;  Held^ 
that  the  Court  should 
have  instructed  the  jnry 
that  there  was  no  evi- 
dence to  rebut  the  plea  of 
the  statute  of  limitations, 
or  from  which  the  JU17 
could  infer  any  act  of  har- 
boring within  the  three 
yMrs.  Bathes  ^^Famwr^ 

2«  In  oases  of  adverse  pes- 


session  oFI  And, 
of  limitations 
ran  from  the 
the  one  havinn 
be  9Lfeme  cove 
seven  years  hii 
in  the  lifetime 
band,  she  has  I 
and  only  threr 
death  of  he  i 
within  whio 
menoe  her  sail 
seven  j'cars  b  i 
!  pired   in  the 

her  husband,  i 
riods  of  sever 
the  ouster.  ^ 
from  the  deat  i 
band  are  con 
til  one  of  thei  i 
run  out;  an  i 
feme    is  ertti  I 
other  and  lo 
to  i»nter  or  s 
V.  Thompson^ 

MERG 
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ezotsst  and  bava  Jadg- 
meat  for  the  proper  sum, 
€xi  pa}'iDg  the  couls  of  this 
Ck>Qrt.  •  Harpor  v.  Davis^ 

44 

2.  Where  there  are  more 
pleas  than  onoi  and  the 
jnry  find  on  them  all,  and 
error  is  alleged  in  the 
charge  of  the  Coart  only 
as  to  one,  this  Coart  must 
affirm  tbe  judgment  be- 
low. Munroe  v.  Slutts,  49 

3.  Where  a  party  moved  to 
be  permitted  to  shew  a 
paper  to  a  witness  for  the 
purpose  of  refreshing  his 
memory*  which  motion 
was  refused  and  an  ap- 
peal taken*  it  must  appear 
in  the  case  sent  up,  what 
were  the  contents  of  the 
paper,  that  the  Court  may 
see  whether  they  were 
such  as  were  calculated 
to  have  the  effect  pro- 
posed.    Lee  V.  Patrick^ 

135 

4.  Where  an  execution  from 
a  justice  of  the  peace  has 
been  levied  on  land  and 
returned  to  the  County 
Court*  where  judgment  is 
rendered  for  the  plaintiff, 
he  may  either  have  an 
order  of  sale,  under  which 
be  can  only  sell  the  land 
levied  on,  or  he  may  take 
an  execution  as  in  other 
cases  of  judgments. — 
Powell  V.  BaughaUf    1 53 

5.  A    special  fieri  facias 
mtLy  be  added  to  a  ven 
ditumi  exponaif  whenever 
Bfi.fa.  itself  may  be  sued 
out.    Uid* 


6.  A  count  for  a  forcible 
entry  may  be  joined  with 
a  count  for  an  assault  and 
battery.  Flinn  v.  Anders^ 

328 

7.  Where  several  persons 
are  indicted  for  a  trespass, 
it  is  not  a  matter  of  right 
for  any  of  the  defendants 
to  insist,  on  the  trial,  that 
the  jury  should  be  requir- 
ed to  pass  upon  the  guilt 
or  innocence  of  any  of  the 
others,  before  they  pass 
upon  the  whole.  This  is 
a  matter  of  discretion  in 
the  presiding  Judge — a 
discretion  rarely,  if  ever, 
used,  except  in  cases, 
where  there  is  no  e?i« 
dence  against  a  part  of 
the  defendants,  or  where 
the  Court  is  satisfied,  that 
persons  are  made  defen- 
dants, to  prevent  their  be* 
ing  examined  in  the  case. 
State  y.  Bogue^  360 

8«  It  is  the  province  of  the 
Court,  in  which  the  trial 
takes  place,  to  judge  of 
the  truth  or  sufficiency  of 
the  causes  assigned  for  a 
motion  for  a  continuance 
or  removal  of  a  trial. — 
StaU  y.  R.  Hildreib,  429 

PROCESS. 

U  The  law  requires  that  a 
writ  (as  in  this  case  an 
execution)  shall  be  re- 
turned to  tbe  Court  and 
not  to  the  Clerk.  Hamlin 
V.  MarcK  85 

2.  It  is  trne  the  Clerk  is  the 
oflicer  of  the  Court  to  re- 
ceive the  writ,  and  what- 


iKnx. 


ever  may  be  mtied  opon 
it»at  hitoflke  is  the  pleee, 
where  the  records  of  the 
Court  are  kept  and  pre* 
served.    Ibid. 

8.  If  the  Clerk  will  not  re- 
ceive the  retarn,  when 
tendered  to  him,  the  offi* 
oer*  to  discharge  his  doty, 
mast  return  the  precept 
aod  the  mooeyp  if  he  has 
made  it.  to  the  Court — 
They  will,  upc»n  a  proper 
representatioo,make  such 
order,  as  the  case  may 
require*  and,  in  a  proper 
case,  direct  their  officer 
to  receive  the  process. — 
Jbid. 

4.  The  death  of  the  Clerk 
doriag  term  time,  is  no 
excuse  for  not  making  the 
return.    Ibid* 

REPLEVIN. 

!•  Our  Act  of  Assembly  in 
relation  to  Replevin,  nev. 
Stat.  oh«  101,  does  not  re* 
peal  nor  supersede  .the 
common  law  remedy  of 
replevin.  Duffy  v.  Mur* 
relU  46 

2.  At  the  common  law,  an 
action  of  replevin  could 
only  be  maintained  in 
cases  of  actual  taking.— 
Under  our  statute,  taking 
is  not  necessary  to  entitle 
the  party  injured  to  his 
remedy.    IbiL 

3*  Where  an  execution  is- 
sues against  A.  and  is 
levied  bona  fide  on  pro- 

EBrty  in  the  possession  of 
.f  on  the  allegation  that 
the  property  is  really  in 
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or  by  a  gift  evidenced  by 
.a  written  instramenttthe 
written  instrument  in 
each  case  to  be  attested 
by  a  subscribing  witness 
and  proved  and  recorded. 
Ibid. 

SHERIFFS. 

h  Notwithstanding  the  lan- 
guage of  the  private  Act 
passed  in  1835,  relative  to 
the  County  Trustee  and 
Sberifi*  of  Moore  County, 
an  action  in  the  name  of 
the  State  to  the  use  of  the 
County,  will  lie  against 
the-  Sheriff  for  not  col- 
lecting and  accounting 
lor  the  County  taxes. — 
State  v.  Mcintosh,       307 

2*  Although  a  sheriff  is  a 
defaulter  ^hen  he  is  re 
appointed,  yet  his  re-ap- 
pointment is  not  thereby 
void.    Ibid* 

3.  It  is  the  duty  of  a  sheriff 
to  apply  to  the  Clerk  of 
the  County  Court  in  pro- 
per time  for  a  certified 
copy  oi  the  tax  list,  and 
if  he  does  not.  neither  he 
nor  his  sureties  can  avail 
themselves  of  the  neglect 
of  the  Clerk  to  furnish 
such  Hst»     Ibid. 

4%  A  demand  is  not  necessa- 
ry, before  action  brought, 
lor  money  collected  by  a 
sheriff  for  public  purpo- 
ses.   Ibid. 

SLANDER. 
1.  In  an  action  of  slander, 
when  the  charge  is  made 
directly,  the  plea  of  justi- 


fication shodld  aver  the 
truth  of  the  charge,  as 
laid  in  the  declaration ; 
but  when  the  charge  is 
made  by  insinuation  and 
circumlocution,  so  as  to 
render  it  necessary  to  use 
introductory  matter  to 
shew  the  meaning  of  the 
words,  the  plea  shonld 
aver  the  truth  of  the 
charge,  which  the  deda* 
ration  alleges  was  meant 
to  be  made.  Snow  v. 
Witcher,  846 

2.  In  an  action  of  slander, 
by  a  single  woman,  under 
the  Act  of  1808,  Rev.  St. 
Ch.  110;  where  the  words 
charged  were  **that  she 
had  lost  a  little  one,''  '*Z. 
S.  is  a  credit  to  her,''  the 
said  Z.  S.  being  notorious- 
ly an  incontinent  person, 
and,  ''she  better  be  listen* 
ing  to  the  report  about 
herself  losing  a  little  one;" 
Held,  that  it  was  suSi- 
cient  for  the  defendant  to 
plead  and  prove  that  the 
plaintiff  was  an  inconti* 
nent  woman.    Ibid. 

SLAVEa 
Where  on  petition  of  an 
executor,  in  pursuance  of 
the  directions  of  his  testa- 
trix, an  order  was  passed 
in  1805  by  the  County 
Court,  ''that  the  said  ex- 
ecutor  have  leave  to  e* 
mancipate  his  said  slave, 
he  first  giving  bond  and 
security  as  required  by 
law,"  and  the  bond  was 
not  given  till   1816,  ami 
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Qnder  our  revenue  laws. 
Makepeace,  ex  parte ^     9 1 

2;  Under  the  private  Acts 
ori83I  and  1835.  relating 
to  the  County  of  Bruns 
Mrick,  any  three  or  more 
jnsticef*,  sitting  in  Court, 
ma3*  lay  the  taxes.  As 
regards  this,  the  Act  of 
1835  does  not  repeal  the 
Act  of  1831.  State  v 
Wcodside,  496 

9«  Although  the  tax  list, 
made  out  by  the  Clerk  and 
delivered  to  the  Sheriff, 
may  be  defective,  yet  the 
Sheriff  who  receives  it 
and  acts  under  it,  cannot 
make  the  objection.  Ibid. 

4.  Wher.e  a  public  ofBcer 
collects  money  due  to  a 
County,  no  demand  is 
necessary,  before  suit 
brought.     P)id. 

8-  The  County  Trustee, 
where  there  is  one,  is  the 
proper  relator  in  an  ac« 
tion  to  recover  moneys 
due  to  the  County,  except 
when  he  is  a  defaulter  or 
w*^en  he  refuses  to  pro- 
ceed against  defaulters. 
In  these  cases  suits  may 
he  brought  by  the  Com- 
mitteesof  Finance  in  the 
Tiame  of  the  State.    Ibid, 

TENANTS  IN  COMMON. 

1.  Where  it  appeared  that 
A  raised  Tobacco  on  hi? 
mother'N  land,  and  was  to 
have  one  sixth  for  his  la 
bor,  &c ;  JF/cW,  that  A. 
was  not  a  tenant  in  cum* 
mon  with  his  mother,  as 
to  one  sixths  and  had  no 


property  in  it  or  lieu  cm  ic 
CoU  V.  Hester^  M 

2.  Where  a  tenant  in  com* 
mon  holds  over  after  par* 
tition,  his  possession  shall 
not  be  considered  adverse* 
until  a  demand  is  made 
by  the  other  tenants,  an- 
less  he  does  some  act  a* 
mounting  to  an  actnal  ex* 
cloiiive  possession,  which 
could  give  notice  that  be 
intended  to  keep  out  all 
others,  or  some  act  a* 
mounting  to  a  disclaimer 
of  the  rights  of  the  other 
tenants.  Anders  y.  An^ 
ders,  214 

8.  The  law  permits  to  each 
tenant  in  common  a 
peaceable  entry  npoo 
every  portion  of  the  land 
held  in  coipmon,  bat  it 
does  not  justify  any  ae* 
tual  force  applied  to  the 
person  of  hisco  tenant.— 
Flinn  v.  Anders^         S2S 

TENANT  AND  LAND- 
LORD. 

I.  Where  a  person,  already 
in  possession  of  !and,takes 
a  lease  from  another,  and 
holds  over  after  bis  term 
has  expired,  whether  this 
is  a  case  coming  wiibia 
the  provisions  of  the  Act, 
Rev.  St.  Ch.  31.  Sec.  51, 
requiring  borcts  from  ten* 
ants  refusing  to  surrender 
possession.  &o.  Queret 
Phelps  V.  Long.  2w6 

S.  But  in  all  cases  where 
the  landlord  wishes  to 
avail  himself  of  the  pro- 
visions of  that  Act,  he  not 
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only  must  state  the  lease 
and  that  the  term  has  ex- 
pired, bat  be  must  also 
set  forth  in  bis  affidavit 
explictly  or  in  such  a 
manner  that  the  Court 
may  necessarily  or  fairly 
draw  the  inference,  that 
the  tenant,  after  the  term 
•  expired,  had  refused  to 
surrender  the  possession. 
Ibid. 

S.  What  notice  to  quit  from 
a  landlord  to  a  tenant  is 
reqairifd  in  this  State. — 
Quere  /    Ibid. 

4«  Where  a  person  was  saed 
as  casual  ejector  and  the 
Court  improperly  refused 
the  tenant  permission  to 
plead,  upon  the  ground 
that  he  was  a  tenant  hold* 
ingovar  k,  therefore  bound 
to  give  a  bond  as  required 
by  the  Act,  Rev.  St.  Ch. 
81*  Sec.  51,  when  it  di^ 
not  appear  that  he  had 
refbsed  to  d<*liver  posses* 
sion,  and  thereupon  en 
iered  judgment  by  default 
against  him.  Held,  that 
he  was  entitled  to  an  ap- 
peal*   Ibid. 

WARRANTY- 

A.»  being  tenant  by  the 
curtesy,  sells  land  be- 
longing to  his  wife,  by 
deedof  bargain  and  sale, 
in  fee,  with  general  war- 
ranty. JXcU,  that  the  right 
of  the  heir  of  the  wife  to 
the  land  was  not  rebutted 
by  the  warranty.  John^  j 
9Qn  v.  Bradley^  362 ' 


WILL. 

1.  If  a  testator  knows  what 
he  is  doing  and  to  whom 
he  is  giving  his  property, 
his  mental  capncit}'  is 
sufficient  to  enable  iiim 
to  make  a  wilL  Hornfs 
v.  Home,  99 

2,  A  probate  of  a  will  in 
common  form  cannot  be 
set  aside  on  a  petition  for 
a  reprobate,  without 
shewing  some  reason, 
why  the  former  pro'^ate 
was  wrong  and  should 
not  have  been  allowed. 
Armstrong  v   Baker,  109 

3..  The  mere  fact,  that  all 
the  parties  interested  in 
the  estate  of  tbe  deceased 
were  not  cited  in  the  ori- 
ginal proha*^^e  is  not,  of  it- 
self, a  .sufficient  ground 
for  a  re- probate.     Ihid. 

4.  Especially  the  Court  will 
not  set  aside  the  probate 
in  common  form,  upon  tbe 
petition  of  the  widow, 
who  admits  that  the  will 
was  properly  proved,  but 
desires  a  re-probatc  to 
enable  her  to  enter  her 
dissent  within  six  months 
thereaitor.     Ibid. 

5.  In  a  probate  of  nuncupa- 
tive wills,  every  requi:^i- 
tion  of  the  Statute  ought 
to  be  faithfully  observed; 
and  especially  the  pro- 
bate will  not  be  good  if 
the  next  of  kin  arc  uoi 
citod.  Runkin  v.  Rankin* 

1$9 

6.  Tlic  propoundur  ofa  u  ill 
of  a  married  woman 
should  propcrl}'  file  alle- 
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gationt  in  writing  and  on 
oath,  setting  forth  the  in« 
sCrnment  or  facts  relied 
on,  so  as  to  put  on  the 
record  soch  a  e»se  hs 
U'outd  shew  that  the  pa 
ppr  propounded  inl^iht  he 
the  will  of  the  parly  de- 
ceased, notwiihsranding 
her  coverture.  Whitfield 
V.  Hurst,  170 

7  In  like  manner  the  party 
contesting  shoujd  put  in 
h  8  allegations  in  writing* 
pleading  a  former  sen 
tence  as  a  har  to  any 
further  litigation,  and,  of 
course,  to  ordering  ano 
ther  issue,  or  denying  the 
existence  of  any  alleged 
agreement  or  of  any  right 
in  the  wiie  to  bequeath. 
Ibid. 

8.  And  these  are  prelimina- 
ry matters  proper  for  the 
Court  to  decide,  and  not 
matters  for  the  jury. — 
Ibid. 

9.  A  Court  of  Prohate  can- 
not construe  a  marriage 
settlement,  so  as  to  deter- 
mine whether  it  vested  a 
separate  estate  in  the 
wife  or  not.    Ibid. 

10.  But  where  a  marriajre 
agreement  gives  a  color 
to  the  act  of  the  wife  in 
making  a  will,  that  is 
sufficient  to  induce  th(> 
Court  of  I  rob  I  e  to  adtnli 
the  paper,  leaving  it  to 
the  Court  of  Equity  ulti 
mately  to  cons  rue  and 
enforce  the  articles  and 
compel  the  execution  of 
the  will,  if  made,  in  the ' 


view  of  that  Coort,  under 
a  sufficient  authority,  or 
by  virtue  of  a  suGScient 
estate  in  the  wife.    Ihid. 

11.  After  an  issue  of  deoisa- 
vit  vtl  non  is  submitted  to 
a  jury,  there  cannot  be  a 
definite  sentence  upon  a 
pnper  offered  as  a  will, 
but  upon  the  verdict  of 
the  jury,  unless  the  issue 
is  itself  set  aside.     Ibid. 

12.  After  such  an  issue 
made  up,  either  party  hat 
a  right  to  insist  on  a  ver- 
dict    Ihi(i. 

13.  in  an  issue  of  dew'smnt 
vel  non^  where  the  sab* 
scribing  witnesses  ta  the 
supposed  will  disagree  ns 
to  the  capacity  of  the 
supposed  testator,  other 
proof  may  he  given  as  to 
that  fact,  and  the  jury 
must  decide  upon  the 
whole  evidence.  Bell  v. 
Clark.  239 

14.  A  petition  to  set  aside 
the  probate  of  a  will,  on 
the  ground  of  the  want  of 
citation  of  the  next  of  kin, 
will  not  be  granted  for 
that  cause  alone,  but 
merits  must  be  shewn, 
and  it  must  appear  that 
the  former  proceedings 
resulted  wrongfully,  and 
the  interests  of  the  peti- 
tioners, if  under  disability 
themselves,  were  not  duly 
defended  by  those  who 
undertook  to  defend  them. 
McNorton  v.  Robeson,  25(5 

15.  A  petition  to  set  aside 
the  probate  of  a  will,  on 
the  ground  of  the  newly 
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cliseovered  testimony,  on* 
points  to  which  evidence 
was  given  at  the  probate 
of  the  will,  will  not  be 
granted,  unless  such  tes- 
timony not  only  repels  the 
adver84ry*s  charge,  but 
also  destroys  his  proofs, 
by  shewing  that  the  for- 
mer verdict  was  obtained 
by  surprise  and  perjury. 
Ibid. 
IG.  A.  made  his  will  in  1837, 
in  his  own  hand  writing, 
bnt  unattested,  and  it  was 
placed  among  his  valua- 
ble papers.  Afterwards, 
in  1847,  being  about  to 
leave  this  country,  he  de« 


posited  this  will,  together 
with  other  papers,  with  a 
friend  for  safe  keeping. 
Held,  that  this  did  not  of 
itself  amount  to  arepub* 
lication  of  the  will,  and 
that  therefore  land  ac* 
quired  afler  1837,  did  not 
pass  under  it*  Battle  v. 
Speight*  888 

17.  The  Act  of  1844,  ch  83, 
making  devises  to  operate 
upon  such  real  or  person* 
al  estate  as  the  testator 
may  own  at  the  time  of 
his  death,  does  not  apply 
to  wills  executed  before 
the  passage  of  that  Act* 
Ibid. 


21*38    Wv^'^^r 


